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CLARK    VS    CLARK. 

lis  to  equity  jurisdiction,  as  to   agreements  betweeri 

late  copartners. 

1.  Where  two,  being  partners  in  business,  afler  a  dissolution,' 
entered  into  an  agreement  under  seal  stipulating  by  a  penal* 
ty,  an  observance  of  certain  conditions — beld,  on  a  bill  filed 
by  one  of  the  parties,  that  Chancery  had  no  jurisdiction  to 
enforce  the  performance  of  the  agreement  by  one, — the  bilf 
alleging  no  fraud,  or  desire  of  a  rescission  of  the  agreement, 
and  the  remedy  of  the  party  being  clear  at  law. 

Error  to  the  Circuit  Court  of  Lauderdale,  exercis- 
ing Chancery  jurisdiction. 

In  this  case,  a  bill  was  filed  in  Chancery  by  John 
C.  Clark  against  Marshall  Clark,  for  an  account,  un- 
der a  copartnership  agreement.  These  were  the^facts 
disclosed  by  the  record. 
On  the  tenth  day  of  August,  1825,  John  C.  Clark 
4P  2 
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entered  into  a  copartnership  agreement,  for  the  pur- 
pose of  carrying-on  a  mercantile  business  with  Mar- 
shall Clark,  John  Simpson,  and  Thimias  Simpson; 
the  entire  interest  in  which  was  aCterw  ards  vested  in 
John  C.  and  Marshall  Chirk  by  the  withdrawal  of 
the  Simpsons.  The  said  John  C.  and  Marshall  Clark 
continued  to  transact  the  business  of  the  firm  until 
the  sixteentn  day  of  October-,  lb2S,  when  the  copart- 
nership w^as  dissolved;  and  upon  iis  dissolution,  an 
agreement  w^as  entered  into  between  them  in  the 
words  following,  to  wit : 

"  Articles  of  agreement  made  and  entered  into  this 
fifteenth  day  of  January,  in  the  year  eighteen  hun- 
dred and  tw^enty-nine,  between  Marshall  Clark  of 
the  one  part,  and  John  C.  Clark  of  the  other  party 
formerly  merchants  and  copartners  in  trade,  trading 
under  the  style  and  firm  of  M.  Clark  &  Co.,  all  of  the 
town  of  Florence,  and  State  of  Alabama,  asfollow^s : 
Marshall  Clark  agrees  to  relinquish,  and  does  here- 
by relinquish,  to  John  C.  Clark,  all  his  right,  ti- 
tle, claim,  and  interest,  in  the  business  of  the  late 
firm  of  M.  Clark  &  Co.,  both  at  Moulton  and  Flo- 
rence ;  and  to  all  notes  which  belong  to  the  firm  of  M. 
Clark  &  Co.,  and  to  all  accounts  and  claims  which  are 
due  upon  the  books  of  said  firm,  and  to  all  profits,  or 
interest,  which  he  may,  at  any  time,  be  entitled  to  as 
partner  in  said  firm.  Marshall  Clark  further  relin- 
quishes, to  the  said  John  C.  Chirk,  all  right  and  ti- 
tle whatsoever  to  lot  number  eighty-one,  in  the  town 
of  Florence,  or  to  any  claim  on  account  of  the  im- 
provements w^hich  arc  made  thereon  :  In  considera- 
tion whereof,  the  said  Jolin  C.  Clark  releases,  dis- 
charges, and  forever  agrees  to  secure,  and  does  here- 
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by  release,  discharge  and  secure  the  said  Marshall 
Clark  from  all  liability  for  any  of  the  debts,  or  de- 
mands which  may  at  this  time  exist  or  remain  out- 
standing  against  the  said  firm  of  Marshall  Clark  & 
Co.,  and  which  have  been  contracted  in  the  regular 
way  of  business,  and  from  all  liability  to  the  said 
John  C.  Clack  for  any  h^^v^s  of  aiiy  kind  which  the 
said  firm  of  Marshall  Clark  &  Co.  may  have,  or  may 
hereafter  sustain;  he  further  binds  and  obligates 
himself  to  satisfy  the  debts,  and  settle  the  business 
of  the  late  firm  of  Marshall  Clark  &  Co.,  without 
any  recourse  upon  the  said  Marshall,  or  holding 'him 
in  any  manner  liable  to  the  said  firm  of  Marshall 
Clark  &  Co.  as  a  partner  in  said  firm,  or  on  account 
of  his  private  account  upon  the  books  of  said  firm. 
The  said  John  C.  Clark,  further  agrees  to  take  upon 
himself,  and  to  be  responsible  for  all  the  contracts 
made  by  Marshall  Clark  with  different  mechanics, 
for  building  a  house  and  making  improvoments  upon 
the  lot  number  eighty-one,  in  the  town  of  Florence ; 
and  hereby  binds  and  obligates  himself  to  pay  all 
debts,  contracts,  in  making  said  improvement,  and 
forever  discharge  the  said  Marshall  Clark  from  all 
liability  upon  said  contracts  ;  he  further  agrees  to  al- 
low to  the  said  Marshall  Clark  the  sum  of  sixty-four 
dollars,  it  being  the  amount  ])aid  by  him  to  P:  An- 
drews for  board,  while  attending  to  the  business  of 
Marshall  Clark  &  Co. 

"  And  for  the  performance  of  all  and  every  of  the 
articles  and  agreements  above  mentioned,  the  sq,id 
Marshall  Clark  and  John  C.  Clark,  do  hereby  bind 
themselves,  their  executors,  administrators,  and  as- 
«igas,   each   to  the  other,  in   the  penal  sum   of  one 
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thousand  dollars,  firmly  by  these  presents.  In  wit- 
ness whereof,  the  parties  have  hereunto  set  their 
hands  and  seals,  the  day  and  year  aforesaid. 

"Marshall  Clark,  (Seal.) 
"John  C.  Clark,  (Seal.) 
"Signed  and  sealed  in  the  presence  of 
"John  Simpson, 
"William  Fulton." 

The  bill  alleged,  that  complainant,  when  the 
above  agreement  was  complete,  entertained  a  full 
belfef,  that  the  said  Marshall  Clark  would  honestly 
perform  his  part  thereof,  by  relinquishing  to  com- 
plainant all  the  notes,  claims,  demands,  and  debts, 
in  his  posession,  due  and  owing  to  the  said  firm  of  J. 
C.  &  M.  Clark ;  but  the  said  Marshall  did  not  hon- 
estly account  with  orator  as  in  good  faith  he  should ; 
but  refused  to  deliver  all  the  accounts  and  claims 
aforesaid,  as  bound  to  do  in  the  agreement.  Orator 
therefore  prayed  relief  Marshall  Clark  and  the 
Simpsons  having  filed  their  several  answers;  and  a 
voluminous  collection  of  interrogatories  being  taken, 
— all,  only  setting  forth  extensive  details  of  the  co- 
partnership concerns; — after  an  account  taken  by 
the  Master,  the  cause  came  up  for  hearing,  and  the 
bill  was  dismissed  by  the  Chancellor. 

P.  Anderson  for  plaininff  in  error. 
Ormond,  contra. 

HOPKINS,  J. — In  this  case,  the  parties  had  been 
partners  in  the  mercantile  business.  Several  months 
after  the  partnership  had  been  dissolved,  they  made 
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an  agreement,  under  their  seals,  which  required  the 

plaiDtifT  in  error  to  pay  all  the  demands  due,  or  to 

become  due,  from  tlieirlatc  firm  ;  excluslA'^ely  to  bear 

all  its   losses ;  to  discharge   the  defendant   from  his  ^ 

private  account  upon  the  books  of  the  firm  ;  and  to 

pay  the  debts  which  Marshall  Clark  had  contracted, 

for  making  some  improvements  on  a  lot  in  the  town 

of  Florence — the  right  to  which  was  relinquished  by 

the  defendant   in  the  agreement  to  John  C.  Clark. 

The  defendant  relinquished,  also,  to  the  plaintiff,  by 

the  agreement,  all  his  interest  in  the  business  of  the 

late  firm — his  right  in  all  the  notes  that  belonged  to 

it — to  a  share  of  the  profits,  and   to   all   accounts 

which  were  due  upon  the  books  of  the  firm. 

The  bill,  in  the  case,  was  filed  by  John  C.  Clark, 
upon  the  ground  that  the  defendant  had  not  deliver- 
ed to  him  all  the  notes,  accounts,  effects,  and  deeds, 
which  belonged  to  the  firm  ;  and  prayed  that  the  de- 
fendant might  be  decreed  to  account  for  the  amount 
of  the  sales  made  by  the  firm  ;  of  the  merchandize 
which  had  belonged  to  it,  according  to  the  books  of 
the  firm;  and  to  pay  the  deficiency  between  such 
amount,  and  that  which  the  complainant  had  re- 
ceived. 

It  is  not  the  object  of  the  plaintiff  in  error  to  re- 
scind the  agreement.  He  does  not  allege  that  the 
defendant  obtained  it  by  fraud;  nor  are  there  allega- 
tions of  his  insolvency ;  and  that  he  would,  if  not  re- 
strained by  the  exercise  of  the  power  of  a  Court  of 
Equity,  collect  the  notes  and  accounts  of  the  late 
firm. 

For  any  violation  of  the  agreement,  he  is  clearly 
entitled  to  a  legal  remedy ;  and  the  bill  states  nothing 
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to  show  that  the  remedy  at  law  would  not  be  as 
effectual  as  any  which  a  Court  of  Equity  could  af- 
ford. 

By  the  agreement,  eacii  party  is  bound  to  the 
other  in  the  penal  sum  of  one  thousand  dollars,  for 
the  performance  of  every  thing  required  of  him.  If 
the  penalty  be  less  than  the  sum  at  which  the 
plaintiff  estimates  his  damages,  the  same  rule  of  law 
that  determines  the  question,  whether  any  sum  be- 
ai Powell  y^*^^  the  penalty  can  be  recovered,  is  recognised  by 

RanM:  ^  ^^"^^  ^^'  Chancery.^ 

i5note  L.     w^q  arc  of  Opinion  that  the  bill  was  properly  dis» 

missed  for  want  of  jurisdiction. 
Let  ike  decree  be  affirmed. 


CLARK    AND    LINDSAY    VS    SIMMONS. 

As  to  credits  entered  on  the  back  of  a  bond. 

1.  A  credit  entered  on  the  back  of  a  bond,  which  is  legible, 
though  shewing  some  evidence  of  an  attciiipt  to  erase  it,  is 
good  evidence  of  payment,  to  its  extent,  until  disproved. 

Pettr  Simmons,  by  warrant  from  a  justice  of  the 
peace  of  Jackson  county,  sued  Lewis  Clark  and 
Oliver  J.  Lindsay,  as  makers  of  a  note  under  seal : 
and  judgment  was  given  against  the  defendants; 
from  which  they  took  an  appeal  to  the  Circuit  Court. 

On  the  trial  in  the  Circuit  Court,  judgment  was 
also  given  against  the  defendants;  and  they  removed 
the  cause  into  this  Court  by  writ  of  error. 
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A  bill  of  exceptions  disclosed,  that  on   the  trials 
the  plaintiiT  gave   in   evidence  a   note  under  seal, 
sii^ned  by   the  defendants,  and  stipuhiting  the  pay- 
ment to  Peter  Simmons,  or  order,   of  two  thousand 
pounds  of  seed  cotton ; — dated  the  thirtieth  August, 
1827,  and  payable  on  the  first  of  December  tliereaf- 
ter;  the  cotton  for  which  given,  was  proven  to  have 
been  worth,  at  the  maturity  of  the  note,  one  dollar 
and  seventy-five  cents  per  hundred  weight.     A  credit 
having   been  read  from  the  back  of  the  note,   for 
eleven  dollars  and  sixteen    cents, — the  defendants 
proposed,   as  testimony,  another  credit,  which  ap- 
peared, likewise,  on  the  back  of  the  note, — specify- 
ing the  receipt  on  the  sixteenth  April,  1830,  of  fif- 
teen hundred  and  twenty-two  pounds  cotton.  This 
credit  was  legible,  though  an  attempt  had  been  made 
to  obliterate  it,  by  drawing  a  pen  through  the  lines. 
The  Court  below,  instructed  the  jury,  that  the 
last  credit  should  be  disregarded  by  them,  there  be-' 
ing  no  other  proof  of  payment. 

McClung^  for  the  plaintiff. 
RobisoHj  for  the  defendants.  ^ 

HOPKINS,  J. — Upon  the  trial  of  the  issue  in  this 
case,  in  the  Circuit  Court  of  Jackson  county,  the 
plaintiffs  in  error,  who  were  defendants  in  that  Court, 
offered  to  read  as  evidence,  an  endorsement  of  a 
credit  on  the  bond,  on  which  the  demand  against 
them  was  founded.  The  endorsement  is  legible,  al- 
though an  attempt  had  been  made  to  obliierate  it, 
by  drawing   a  pen  over  the  lines.     The  Court  in- 
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structed  the  jury,  that  it  was  not  evidence  of  a 
payment. 

We  are  of  opinion  the  Court  erred  in  giving 
the  instruction.  If  the  eudorst^nient  had  been  so 
effiiced  as  to  be  illegible,  a  disinterested  person  who 
had  seen  it  before  the  obliteration,  would  have  been 
a  competent  witness  to  prove  what  had  been  the 
contents  of  it.  The  endorsement  being  legible,  is 
proof  of  the  same  fact.  It  was  competent  evidence, 
and  would  show  the  right  of  the  plaintiffs  in  error 
to  the  credit  they  claimed,  until  it  should  be  disprov- 
ed, or  the  effect  of  it  explained  away  by  the  testimo- 
Reps.  341.  ny  of  the  party.* 

Let  the  judgment  be  reversed,  and  the  cause  re- 
manded. 
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CHANDLER    VS   HOLLOWAT 

As  tqpkadings  in  the  action  of  slander. 
As  to  actionable  words  in  slander. 
As  to  verdict  and  judgment  in  slander. 

1.  Upon  general  demurrer  to  a  declaration,  containing  otie  good 
coonty  and  others  defective— the  plaintiff  is  entitled  to  judg- 
ment, unless  there  be  a  misjoinder  of  actions. 

2.  A  count  in  a  declaration  for  slander^  averrifi^^  that  the  de-» 
fendanl  charged  tho  plaintiff  in  the  words  following,  to  wit : 
**  Tou,"  (meaning  the  plaintiff  and  others,)  <'  are  a  gang  of" 
murderers — ^you  killed  Taylor,  and  you  know  it  ;"  held,  to  be 
sufficiently  certain  \  and  to  entitle  the  plaintiff  to  his  sepa- 
rate action. 

3.  Although  a  declaration  in  slander,  for  words  charging  a  felo^ 
ny,  need  not  aver  that  one  has  been  committed  ;  yet,  where  « 
plaintiff,  to  render  his  cause  of  action  complete,  avera  that 
one  (whom  he  i&  charged  to  have  murdered,)  was  killed,-^ 
the  manner  of  such  killing  need  not  be  set  out. 

4.  In  an  action  of  slander,  the  principle,  that  where  words,  some 
actionable,  and  others  not,  are  alleged  in  a  count,  it  is  suffi- 
cient to  prove  those  actionable  ;  applies  to  a  case  in  which 
the  applicaiMn  of  some  of  the  actionable  words  is  shown,  anct 
that  of  the  others  does  not  appear. 

5.  The  Common  Law  rule,  that  a  general  verdict  upon  a  de- 
claration ID  slander  of  several  counta,  where  one  is  defective, 
is  bad  ; — is  abrogated  under  the  statute   of  amendments  of 
1824^  in  all  cases  where  the  declaration  contains^  substan- 
tial cause  of  action,  and  a  material  issue  is  tried.  .    , 

€.  The  action  of  slander  is  maintainable  separately,  by  one,  oit 

a  charge  that  '<  they,"  (meaning  the  plaintiff  and  his  family,') 

"  kUled  Taylor." 
7.  Entitling  a  declaration  as  of  a  term  subsequent  to  that,  to 

which  the  writ  is  returnable,  is  not,  in   this  State,  a  defect 

trailablejn  error. 

4P  3 
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8.  In  the  action  of  Blander,  a  verdict  upon  the  iisue  of  not 
guilty — that,  *'  the  jury  find  tho  isHue,  for  the  plaintiff/'  &c.y 
ia  sufficient. 

This  was  an  action  of  slander,  in  St.  Clair  Circuit 
Court.  The  plaintiff,  William  HoUoway,  declared 
against  Joel  Chandler,  in  seven  counts ;  to  which,  a 
general  demurrer  was  filed,  and  overruled :  apd  un- 
der the  plea  of  not  guiUy^  a  verdict  was  entered  for 
the  plaintiff. 

The  counts  in  the  declaration,  set  out : 

First — That  hefore  the  commitment  of  the  several 
grievances,  by  the  said  defendant,  after  mentioned,  a 
eertain  man,  by  the  name  of  Taylor,  had  died,  or 
been  killed^  in  the  county  of  St.  Clair,  &c. — and  the 
defendant  contriving,  &c., — falsely  and  maliciously 
spoke  of  and  concerning  the  plaintiff  and  others, 
these  false,  scandalous,  malicious,  and  defamatory 
words,  following,  that  is  to  say — "  Ybw,"  (meaning 
plaintiff  and  others,)  "  are  a  gavg  of  murderers ; 
you  hiUed  Taylor,  and  you  know  it ;"  meaning  there- 
by, that  plaintiff  and  others  had  murdered  James 
Taylor. 

Secondly — That  defendant,  further  contriving,  &c. 
*— falsely  and  maliciously  spoke  and  published  of 
plaintiff  these  other  words,  that  is  to  say,  "they,'^ 
(meaning  the  said  plaintiff  and  others,)  "  are  a  gang  of 
murderers — ^they,  (meaning  the  plaintiff  and  others,) 
killed  Taylor,  and  you,  (meaning  the  plaintiff,)  know 
it :"  thereby  meaning,  that  the  said  plaintiff  and 
others  had  murdered  James  Taylor. 

Thirdly — That  the  defendant  further  contriving, 
&c. — spoke  of  the  plaintiff  these  other  false,  scanda- 
lous, malicious,  and  defamatory  words,  viz :  "  This 
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same  set,  (meaning  plaintiff  and  others,)  murdered 
Taylor,  and  you,  (meaning  plaintiff,)  know  it:" — 
meaning  thereby,  that  the  said  plaintiff,  in  conjunc- 
tion with  others,  murdered  James  Taylor. 

Fourthly — That  defendant  futther  contriving,  &c. 
— ^spoke  these  other  words,  to  wit: — "  This  same  set, 
(meaning  plaintiff  and  others,)  are  a  parcel  of  mur- 
derers— they  killed  Taylor,  and  you,  (meaning  the 
said  citizens,)  know  it ;"  meaning  thereby,  that  the 
said  plaintiff  and  others,  had  associated  themselves 
together,  and  murdered  the  said  James  Taylor. 

Fifthly — That  defendant  further  contriving,  &c.~ 
spoke  of  plaintiff  these  other  words,  that  is  to  say — 
"  They,  (meaning  plaintiff  and  his  family,)  killed 
Taylor:"  meaning  thereby,  that  the  said  plaintiff 
and  his  famUy  had  murdered  James  Taylor. 

Sixthly — That  defendant  further  contriving,  &c. — 
spoke  of  plaintiff  these  other  words,  to  wit :  "  He 
(meaning  plaintiff,)  killed  Tayloi-,  and  you,  (meaning 
the  citizens  aforesaid,)  know  it :  meaning  thereby, 
that  the  said  plaintiff  had  killed  and  murdered  the 
said  James  Taylor. 

Seventhly — That  defendant  further  contriving,  &c. 
— spoke  of  plaintiff  these  other  words,  viz:  "You, 
(meaning  plaintiff,)  killed  Taylor :"  meaning  there- 
by, that  the  said  plaintiff  was  guilty  of  the  crime  of 
murder.  By  means,  &c.,  the  plaintiff  was  injured,  &c. 

The  demurrer  to  this  declaration,  having  been 
overruled,  the  following  entry  of  judgment  was  made, 
to  wit: 

"  William  HoUoway  vs.  Joel  Chandler,  March  term, 
1835.  Came  the  parties,  by  their  attorneys,  and  the 
matters  in  law  arising  upon  the  defendant's  demurrer 
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to  the  plaintiff's  declaration  being  heard,  and  by  the 
Court  here  fully  understood; — it  is  ordered  by  the 
Court,  that  said  demurrer  be  overruled ;  and  the  de- 
fendant be  allowed  to  plead  over;  virho  having  plead, 
fiot  guiUy — -thereupon  came  a  jury  of  good  and  law- 
ful men,  to  wit,"  &c.— "  who  being  elected,  tried  and 
sworn,  the  truth  to  speak  upon  the  issue  joined,  upon 
their  oath$  do  say,  that  they  find  the  issue  for  the 
plaintiff;  and  assess  his  damages  to  the  sum  of  three 
^thousand  dollars.    It  is  therefore  considered,"  &c. 

The  defendant,  by  writ  of  error,  brought  the  cause 
Jiere ;  and  he  assigned — 

1.  That  the  Court  erred  in  overruling  the  demurr 
rer. 

2.  That  the  verdict  was  general — one  count  in  the 
declaration  being  for  the  slander  pf  plaintiff  and  hi^ 
family ;  which  was  a  misjoinder. 

3.  That  the  verdict  found  the  issue  in  favor  of 
plaintiff,  without  finding  defendant  guilty  of  speak: 
ing  the  words. 

4.  That  the  declaration  was  entitled  as  of  March 
term,  1835 — the  writ  being  returnable  to  March 
term,  1834. 

9;  That  the  declaration  contained  no  substantial 
cause  of  action. 

6.  That  a  trial  was  had  at  the  term^  at  which  the 
declaration  was  entitled  and  filed. 

7.  That  no  legal  judgment  was  entered. 

P.  Parsons  and  EUis  &  Peck^  for  the  plaintiff  in 
prror. 
flcChng  and  S.  Parsons  for  the  defendant. 
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HOPKINS,  J. — The  action  in  this  case  was  slanr 
der.  The  plaintiff  in  error  was  the  defendant  in  the 
action.  To  the  declaration,  which  contains  seven 
counts,  he  filed  a  demurrer;  that  is,  according  to  the 
statute  law,  a  general  one.  The  judgment  which 
is  before  us  for  review,  overruled  the  demurrer.  The 
cause  was  afterwards  tried  upon  the  general  issue, 
and  the  verdict  and  judgment  were  for  the  plaintiff 
in  the  action.  Upon  a  general  demurrer  to  the  whole 
declaration,  which  contains  one  good  count,  and 
others  that  are  defective,  the  plaintiff  is  entitled  to 
judgment,  unless  there  be  a  misjoinder  of  actions.*       pi.  ^9,** 

It  is  stated  in  the  declaration,  that  before  the^^ja^l 
words  complained  of,  were  uttered  and  published,  ^'|[^*"J!, 
one  James  Taylor  had  died,  or  been  killed,  in  the  ?,»*»•  379 ; 
county  in  which  the  venue  in  the  declaration  was  1725  scain 

".-     ''  89, 263;  W 

laid.  Johns.    R. 

The  first  count  stated,  that  in  a  certain  discourse,  591' 2M1U 
which  the  defendant  had  with  the  plaintiff,  of  and^'^^' 
concerning  the  plaintiff  and  others,  the  defendant 
falsely  and  maliciously  spoke  and  published  to  and 
concerning  the  plaintiff  and  others,  the  following 
scandalous  words — "You,"  (meanino:  the  plaintiff 
and  others,)  "  are  a  gang  of  murderers — you  killed 
Taylor,  and  you  know  it :"  (meaning  thereby  that 
the  plaintiff  and  others  had  murdered  the  said  James 
Taylor,)  The  statement  in  the  declaration,  shows 
the  death  of  Taylor,  but  not  the  mode  of  it  The 
words  laid  in  this  count,  charged  that  some  per- 
sons, or  some  one,  had  killed  him ;  the  legal  effect  of 
which  was,  that  whoever  did  the  act,  was  guilty  of 
a  felony*     As  the  words  charged  a  felony,  it  was  not 
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necessary  to  aver  in  the  declaration  that  one  had 

*  Starkiebeen  committed.* 

on^sander  jj.  ^j^^  statement  of  Taylor's  death  had  been  omit- 
ted in  the  declaration,  it  would  not  appear  from  the 
declaration,  that  the  plaintiff  had  not  been  charged 
with  killing  a  person,  who  was  alive.  To  make  the 
plaintiff^s  cause  of  action  complete,  it  was  necessary 
to  state  the  death  in  the  declaration ;  but  the  manner 
of  it,  was  immaterial.  The  objection  which  has 
been  made  to  this  count  is,  that  the  charge  of  the  de* 
fendant  was  too  uncertain  and  vague,  to  be  applied 
to  any  one. 

In  a  case  in  11  Johnson's  Reports^  59 — it  was  de- 
cided that  a  count  was  good,  which  was  upon  the 
following  words,  uttered  in  a  discourse  with  a  father, 
of  his  children — "  your  children  are  thieves."  One 
of  the  children  brought  the  action,  and  it  was  deter- 
mined that  he  and  the  other  children  were  entitled 
to  separate  actions  for  the  slander.  It  has  been  held, 
also,  that  a  colloquium  can  give  application  to  a 
charge,  that  '*one  of  the  servants  of  J.  S.  is  a  thief.'* 
The  first  count  in  this  case  does  not  state  that  the 
names  of  the  other  persons,  to  whom  the  defendant 
referred  in  his  discourse  with  the  plaintiff,  concern- 
ing himself  and  others,  were  mentioned.  He  might 
have  referred  to  others  in  that  conversation,  without 
naming  them,  and  the  charge  may  be  too  uncertain 
as  to  all  other  persons  than  the  plaintiff,  to  give  any 
of  those  intended  by  the  defendant,  a  right  to  an  ac- 
tion. But  if  the  application  of  the  words  to  the 
plaintiff  be  certain,  his  right  of  action  cannot  be  af- 
fected, because  they  cannot  be  applied  definitely  to 
others.  To  allow  such  an  effect  to  the  want  of  ap- 
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plication  of  the  words  to  the  others,  would  he  to 
deny  one  person  his  right,  because  others  who  had 
no  proof  to  show  it,  might  have  been  intended  to  be 
injured  by  the  same  slander.  The  language  used  by 
the  defendant  in  his  discourse  with  the  plaintiff,  of 
himself  and  others,  without  naming  the  latter,  can 
be  as  clearly  applied  by  the  colloquium  to  the  plain- 
tiff, as  if  the  names  of  the  others  had  been  mention- 
ed in  the  conversation.  If  their  names  had  been  ex- 
pressed in  the  discourse,  and  stated  in  the  declaration, 
the  sufficiency  of  the  count  would  not  be  questioned. 
But,  as  the  names  are  not  stated  in  the  count,  the  legal 
presumption  is,  that  they  were  not  mentioned  by  the 
defendant,  and  that  the  defendant  in  his  discourse  with 
the  plaintiff  of  himself  and  other  persons  referred  to, 
whoever  else  he  intended  by  the  term  "  others."  If 
a  charge  clearly  made  against  the  plaintiff,  by  the 
discourse  with  him  of  himself,  could  be  rendered  too 
general  for  the  foundation  of  an  action  in  his  favor, 
by  the  addition  of  such  a  reference  as  the  defendant 
made  to  others,  reputation  would  be  without  any  le- 
gal protection,  and  slander  might  be  uttered  with  im- 
punity. Although  the  words,  "  you  are  a  gang  of 
murderers,"  cannot  be  applied  to  the  plaintiff  with- 
out the  aid  of  the  discourse,  which  the  defendant  had 
with  the  plaintiff  of  himself  and  others,  yet  the  sub- 
sequent words,  "  you  killed  Taylor,  and  you  know 
it,"  is  a  distinct  charge,  and  actionable.  This  charge 
is  applied  to  the  plaintiff  by  so  much  of  the  discourse 
as  applied  to  himself,  without  the  aid  of  the  reference 
in  the  discourse  to  others.  *  starWe 

The  principle  is  settled,  that  where  all  the  words,  50/68?  *' 
some  actionable,  and  others  not,  are  alleged  in  a  count, 
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^j\^^?Mt  is  sufficient  to  prove  those,  which  are  actionable.* 
ney  121,  We  think  this  principle  applies  to  a  case,  in  which 
the  application  of  some  of  the  actionable  words  is 
shown,  and  that  of  others  does  not  appear.  In  both 
aspects,  in  which  we  have  viewed  the  first  count,  we 
are  of  opinion  it  is  sufficient. 

We  shall  not  enquire  of  the  sufficiency  of  either 
of  the  other  counts;  because  it  is  unnecessary  to  do 
so.     The  rule  of  the  Common  Law,  that  if  there  be 
a  general  verdict  upon  a   declaration  containing  se- 
veral counts,  one  of  which  is  defective,  the  judgment 
may  be  arrested  or  reversed,  has  been  clianged  by  a 
statute,  the  effect  of  which  is  to  prevent  the  arrest 
or  reversal  of  a  judgment  in  any  case,  in  which  the 
declaration  contains  a  substantial  cause  of  action, 
f  Aik.Dig.  and  a  material  issue  has  been  tried.* 
fert,384;  I      A  material  issue  has  been  tried  in  this  case.     As 
Muuf!  365all  the  counts  compose  but  one  declaration,  and  the 
first,  in  this,  being  sufficient,  it  follows,  that  the  de- 
claration contains  a  substantial  cause  of  action. 

The  next  objection  to  the  declaration,  which  we 
shall  notice,  is,  that  the  fifth  count  is  for. a  cause  of 
action,  to  which  the  plaintiff  and  his  family  are 
equally  entitled ;  and,  therefore,  there  is  a  misjoinder 
of  the  cause  of  action  in  this  count,  with  the  causes 
of  action  in  the  others,  to  which  the  plaintiff  is  ex- 
clusively entitled.  The  statement  in  this  count  is, 
that  the  defendant  said  of  the  plaintiff  and  his  fami- 
ly, "they,"  (meaning  the  plaintiff  and  his  family,) 
"killed  Taylor."  The  case  in  11  Johnson^ s  Reports, 
59,  shows,  that  such  a  charge  embraces  the  plaintiff 
and  each  member  of  his  family,  and  that  each  per- 
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son  of  his  family,  who  is  capable  of  maintaining  an 
action,  is  entitled  to  one  for  the  slander. 

The  next  objection  was  made  to  the  title  of  the 
term  in  the  declaration,  which  is  of  a  term  subse- 
quent to  that,  to  which  the  writ  was  returnable. 
This  mistake  is  amendable,  and  the  case  will  be  con- 
sidered here  as  if  the  amendment  that  might  have 
been  made,  had  been.  It  was  a  defect,  of  which  ad- 
vantage could  be  taken  by  a  special  demurrer  only ; 
and  no  demurrer  has,  by  the  statute  law  of  the  State, 
any  other  effect  than  a  general  demurrer.*  J^ep  2!% 

If  the  declaration  showed  that  the  cause  of  action  '^'^f"**^^' 
arose  after  the  commencement  of  the  suit,  the  de- 
fect would  be  fatal  upon  demurrer,  and  the  verdict 
would  not  cure  it.  But,  as  no  time  was  stated  in  the 
declaration,  when  the  cause  of  action  arose,  a  re- 
ference to  the  writ  shows,  that  it  was  for  the 
same  cause  of  action,  described  in  the  endorse- 
ment on  the  writ,  and,  therefore,  was  thd  cause 
of  action  upon  which  the  writ  was  sued  out.  By 
the  aid  of  the   reference  it   is  amendable,  and  as  atiOJohns, 
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special  demurrer  is  not  allowed,  no  advantage  could     ^' 
have   been  taken  of  tlie  omission.^     Upon  a  writ  of 
error,  the  court  will  intend  after  the  verdict,    that 
the  cause  of  action  was  proved,  upon  the  trial  by  the 
Jury,  to  have  arisen  before  the  commencement  of  the 
action.     The  intendment  which  cures  this  omission 
in  the  declaration,  is  founded  on  the  Common  Law, 
and  the  effect  of  the  doctrine  is  independent  of  lhaty^^'"y*« 
of  the  statutes  oi  jeofails^  in  aidmg  defects  in  plead- 
ings 
The  last  objection  was  made  to  the  verdict,  which 

was  uppn   the   issue,  whether  the   defendant  was 
4P  4  I 
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guilty,  or  not.     The  issue  was  found  for  the  plaintiff, 
Mia.  Rep.  and  the  effect  of  the  verdict  is,  that  the   defendant 

100.  ' 

was  guilty ;  and  so  this  Court  determined  in  the  case 
of  Peters  vs.  Johnson  and  Connally^ 

The  doctrine  relied  upon  to  show  the  insufficiency  of 
the  verdict,  is  in  5  Bacon's  Abridgment^  312 — and  re- 
■  quires  the  verdict  in  an  action  of  trover,  to  find  the 
defendant  guilty.  In  support  of  the  doctrine,  the  au- 
thor of  the  work,  cited  2  Mod,  244,  and  10  Rep.  57. 
In  the  first  cause  it  was  determined,  that  although 
proof  of  a  demand  and  refusal,  is  sufficient  evidence 
for  a  jury  to  find  a  defendant  guilty  of  the  conver- 
sion alleged  in  a  declaration ;  yet,  should  a  jury  not 
find  a  defendant  guilty  of  the  conversion  upon  such 
evidence,  but  return  a  special  verdict,  stating  the  de- 
mand of  the  plaintiff,  and  the  refusal  of  the  defend- 
ant, the  verdict  would  be  defective  in  substance,  be- 
cause it  wpuld  find  evidence,  the  effect  of  which, 
should  have  been  determined  by  the  jury. 

The  verdict  in  the  case  in  10  Rep.  was  held  to  be 
insufficient  on  the  same  principle.  The  verdict,  in 
this  case,  can  stand,  without  denying  the  authority 
of  those  cases. 

We  are  all  of  opinion  there  is  no  error  in  the  re- 
cord. 

Let  the  judgment  be  affirmed. 
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As  to  the  pursuit  in  equity  of  a  trust  fund^  in  the 

hands  of  a  stranger, 

1.  Cbancery  will  pursue  and  appropriate  to  its  legitimate  object^ 
ft  trust  fund,  io  the  hands  of  a  stranger,  to  whom  it  has  been 
paid  bj  the  trustee  in  satisfaction  of  his  own  dobt. 

S.  Thus,  where  A,  a  co-security  to  a  guardianship  bond,  receir* 
ed  from  the  guardian,  in  consideration  of  the  private  debt  of 
the  latter,  a  portion  of  his  ward's  funds,  and  after  the  insol* 
Tency  of  the  guardian,  B,  the  other  surety,  was  called  upon 
to  pay  the  funds  of  the  ward  ; — Chancery  (under  the  facts,) 
on  a  bill  filed  by  H,  followed  up  in  the  hands  of  A,  the  amount 
received  by  him,  and  decreed  its  payment  to  the  satisfaction 
of  hw  ward's  claim. 

This  was  a  bill  in  Chancery,  filed  in  Lawrence 
Circuit  Court,  by  Jacob  K.  Swoope  against  Joseph 
Trotter. 

The  bill  charged,  that  on,  or  about  the day 

of  October,  eighteen  hundred  and  twenty-four,  ora- 
tor and  Joseph  Trotter  became  the  sureties  of  one 
David  J.  Poore,  in  a  bond,  given  by  the  latter  as  the 
guardian  of  William  W.  and  Thomas  S.  Logwood, 
infants.  That  in  pursuance  of  said  guardianship, 
the  said  Poore  took  possession  of  the  slaves  and 
other  estate  of  the  said  wards,  bemg  at  that  time, 
(unknown  to  orator,)  very  greatly  embarrassed  in 
his  circumstances.  That  the  said  Trotter  well  knew, 
as  orator  believed,  that  the  said  Poore  was  embar- 
rassed; and  the  said  Trotter,  either  iadi^idually,  or 
$s  a  member  of  the  firm  of  Trotter  &  lyicGonegal, 
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then  had  considerable  claims  against  the  said  Poore, 
and  became  his  surety  to  the.  said  bond,  for  the  pur- 
pose of  securing  himjself  in  said  claims,  and  to  enable 
him  to  procure  a  settlement  of  the  same  out  of  the 
guardianship  funds  in  the  hands  and  possession  of 
the  said  Poore.  That  subsequently,  the  said  Poore, 
having  become  still  more  embarrassed,  executed  a 
deed  of  trust,  of  all  his  estate,  to  secure  the  pay- 
ment of  his  debts ;  that  orator  and  the  said  Trotter 
were  parties  to  this  deed,  and,  in  common  with  other 
creditors,  received  a  dividend;  which,  on  the  part  of 
orator  and  said  Trotter,  was  applied  to  the  payment 
of  a  security  debt,  having  no  relation  to  the  guar- 
dianship bond  security,  as  aforesaid.  Orator  further 
charged  that,  said  Poore  was  deceased,  having  died 
insolvent :  that  after  his  death,  orator  and  said  Trot- 
ter took  posession  of  the  infants*  property,  and  man- 
aged it  for  their  benefit:  that  the  said  Poore  in  his 
life  time,  commenced  two  suits,  in  the  Circuit  Court 
of  Limestone,  for  the  benefit  of  his  said  wards  ;  on 
which  he  recovered  judgment.  That  after  the  said 
recovery,  the  said  Trotter  procured  an  order  from 
said  Poore,  directed  to  his  attorney,  directing  the 
latter  to  pay  over  to  Trotter,  the  proceeds  of  the  two 
said  judgments  to  the  firm  of  Trotter  &  McGone- 
gal,  in  discharge  of  the  individual  debt  of  the  said 
Poore; — the  said  Trotter  then  well  knowing  that  the 
money  so  recovered  as  aforesaid,  belonged  to,  and 
was  part  of  the  estate  of  the  said  wards. 

Orator  charged,  that  himself  and  said  Trotter  had 
settled  with  William  W.  Logwood,  one  of  the  said 
wards;  and  had  paid  him,  out  of  their  individual 
funds^  the  sum  of  two  hundred  and  ten   dollars, 
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each — so  much  wasted  by  the  said  Poore.  That  the 
said  Thomas  S.  Logwood  was  of  age,  and  that  ora- 
tor and  Trotter  had  estimated  the  loss  they  would 
sustain,  on  a  settlement,  to  tlie  sum  of  twelve  hun- 
dred and  ninety-five  dollars. 

The  bill,  therefore,  prayed  a  decree,  compelling 
said  Trotter  to  pay  over,  in  discharge  of  the  amount 
due  the  ward,  the  money  received  by  him  in  dis- 
charge of  Poore's  individual  debt,  out  of  the  wards' 
funds. 

Trotter  answered,  setting  out,  that  he,  together 
with  complainant,  did  become  Poore'a  sureties,  as 
aforesaid ;  and  that  Poore,  in  pursuance  thereof,  took 
possession  of  the  wards'  estate.  He  denied  any 
knowledge  of  Poore's  insolvency  or  embarrassment : 
stated  that  at  the  period  referred  to  in  the  bill,  the 
said  Poore  was  indebted  to  respondent-and  his  part- 
ner, McGonegal,  in  and  about  two  hundred  and  nine- 
ty dollars,  not  at  tliat  time  due;  that  Poore  was  con- 
sidered  after  that  time  good  for  his  debts,  in  as  much 
as  many  firms  (with  which  Trotter  seemed  connect- 
ed,) credited  him  to  large  amounts,  down  to  the 
period  of  executing  said  trust  deed.  Respondent 
disavowed  the  motive  charged,  of  becoming  a  surety 
to  Poore's  bond,  for  the  object  of  securing  his  pri- 
vate debt.  He  admitted  the  ultimate  embarrass- 
ment of  Poore ;  the  execution  of  the  deed  of  trust ; 
the  recovery  of  the  two  judgments ;  and  the  pay- 
ment, by  order  on  Poore's  attorney,  of  their  amounts, 
in  satisfaction  of  a  debt  due  bv  Poore  to  the  firm. 
Respondent  averred,  however,  that  he  was  informed 
said  money  was  the  proceeds  of  suits  in  favor  of 
Poore's  brother,  for  whom  he  was  (as  stated  by  him 
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to  Trotter,)  acting  as  agent;  and  denied  any  know- 
ledge that  the  amount  received  by  him  belonged  to 
the  wards'  funds. 

The  evidence  in  the  cause  consisted  of  the  depo- 
sition of  John  J.  Ormond,  Esquire,  which  bore  testi- 
mony to  the  following  facts :  That  he  did  prosecute 
to  recovery,  for  Poore,  as  guardian  of  William  and 
Thomas  Logwood,  two  suits  ;  and  that  the  proceeds, 
except  his  fee,  were  paid  to  Trotter,  as  deponent  be- 
lieved, on  the  verbal  direction  of  Poore :  that  on  his 
return  from  the  Court,  where  the  cases  were  pend- 
ing, he  informed  Trotter  of  their  recovery,  and  the 
amount :  that  one  of  the  suils  was  brought  against 
one  Moseley,  the  executor  of  a  previous  guardian  of 
Poore's  wards ;  and  was  founded  on  a  settlement 
made  by  the  deceased  guardian  with  the  Orphans' 
Court;  the  other  suit,  being  for  the  recovery  of  the 
hire  of  negroes,  the  property  of  the  wards,  incurred 
before  Poore  became  guardian :  that  Robert  Poore 
was  the  brother  of  David,  deponent's  client,  and  had 
been  the  guardian  of  the  young  Logwood's,  previous 
to  David's  qualification  as  such:  that  David  wished 
suits  brought  in  his  brother's  name,  but  became  guar- 
dian, and  the  suits  were  commenced  in  his  own ;  and 
that  Robert  Poore  had  no  interest  in  theni.  Depo- 
nent believed,  that  Trotter  knew  the  character  of 
the  suits;  as  he  was  present  when  deponent  received 
the  amount  recovered  of  Mosely — that  having  re- 
covered double  what  Poore  anticipated,  the  latter 
informed  Trotter  of  it:  that  at  the  time  of  the  pay- 
ment by  Mosely,  the  latter  fell  short  about  seventy- 
eight  dollars  and  sixty-five  cents;  and  it  was  agreed 
that  deponent  should  receipt  in  full,  and  retain  the 
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amount,  with  interest,  out  of  notes  placed  in  depo- 
nent's hands  by  RIosely,  for  collection;  that  this 
agreement  was  specified  in  writing ;  and  that  depo- 
Tient,  at  the  request  of  Trotter,  also  agreed  to  wait 
for  twenty-five  dollars  of  his  fee,  till  the  money  was 
collected ;  which  was  endorsed  by  Trotter  on  the 
papers.  Deponent  stated  that  he  had  not,  to  his  be- 
lief, mentioned  the  matter  to  any  person ;  and  that 
the  circumstance  became,  by  accident,  known  to 
coaipiainant,  while  settling  with  Poore's  wards. 

The  chancellor,  on  a  final  hearing,  dismissed  the 
bill,  at  complainant's  costs;  and  the  complainant 
took  a  writ  of  error. 

HITCHCOCK,  C.  J.— This  is  a  bill  in  equity,  filed 
by  the  plaintiff  in  error,  Swoope,  against  Trotter,  as 
co-security  in  a  guardianship  bond  for  one  David  J. 
Poore,  as  guardian  of  Wm.  W.  and  Thomas  S.  Log- 
wood, to  compel  a  contribution;  alleging  that  his 
co-security  had  received  of  their  principal,  Poore,  in 
payment  of  the  individual  debt  of  Poore  to  the  firm 
of  Trotter  &  McGonegal,  a  portion  of  the  trust 
funds. 

The  bill  charges  that  Poore,  the  guardian,  while 
managing  the  funds  of  his  wards,  being  considera- 
bly indebted  to  the  firm  of  Trotter  &  McGonegal, 
and  being  much  embarrassed,  and  while  prosecuting 
two  suits  in  the  Circuit  Court  of  Limestone  county, 
for  the  use  and  benefit  of  his  wards,  gave  an  order, 
directing  his  attorney,  J.  J.  Ormond,  Esquire,  to  pay 
over  the  proceeds  of  said  judgments,  to  the  firm  of 
Trotter  &  McGonegal,  in  discharge  of  his  individual 
debt  due   to  Trotter  &  McGonegal ;  and  that  said 
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Trotter  well  knew,  at  the  time  he  procured  the  order, 
that  the  said^uins  belonged  to  the  orphans;  and 
that  he  also  knew  of  the  embarrassments  of  the  said 
Poore,  and  that  he  was  unable  to  pay  his  debts. — 
The  bill  further  states,  that  Poore  died  insolvent; 
that  the  complainant  and  defendant  took  the  balance 
of  the  prv)perty  of  the  orphans,  and  administered  it  till 
they  became  of  age ;  when  on  a  settlement,  they  had  to 
pay  one  of  them,  two  hundred  and  ten  dollars  each,  out 
of  their  individual  funds,  and  that  the  estimated  loss  to 
be  paid  to  the  other,  is  one  thousand  two  hundred 
and  ninety-five  dollars :  that  the  Amount  received  by 
Trotter,  of  the  attorney  of  Poore,  on  the  judgments, 
is  eight  hundred  and  seventy-four  dollars  and  fifty 
cents,  in  one  case,  and  one  hundred  and  twenty-one 
dollars  and  thirty-four  cents,  in  the  other  :  and  prays 
that  he  may  be  compelled  to  account  for  that  sum,  to- 
wards making  up  their  loss. 

The  answer  admits,  the  reception  of  the  order, 
but  denies  he  knew  at  the  time  he  received  it  that 
Poore  was  greatly  embarrassed,  and  unable  to  pay 
his  debts,  and  also  denies  that  he  knew  the  charac- 
ter of  the  funds  drawn  for,  to  be  that  of  the  orphans, 
as  well  as  he  recollects;  but  alleges,  that  Poore  then 
informed  him,  that  they  w'erc  the  proceeds  of  some 
suits  in  favor  of  his  (Poore's)  brother  Robert,  for 
whom  Poore  alleged  he  was  acting  as  agent,  whom 
he  affirmed  he  had  paid  for  the  claims:  that  believ- 
ing that  said  Poore  was  entirely  responsible  in  his 
circumstances,  and  that  he  was  not  abusing  any- 
trust  whatsoever,  he  received  it;  that  the  order  was 
in  a  short  time,  and  before  said  Poore's  circumstances 
were  thought  to  be  failing,  presented  to  the  drawer, 
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and  accepted.  He  states,  that  at  the  time  of  the 
giving  of  the  order,  which  was  in  the  springof  1826, 
Poore  was  indebted  to  the  firm  of  Trotter  &  Mc- 
Gonegal  about  nine  hundred  dollars.  The  answer 
concludes,  by  stating,  that  the  first  distinct  ijitima- 
tion  that  he  remembers  to  have  received,  of  the  true 
character  of  the  fund,  was  in  1832,  when  making  a 
settlement  with  the  complainant  and  William  W. 
Logwood. 

The  testimony  of  J.  J.  Ormond,  Esquire,  was 
taken;  who  states,  that  he  brought  the  suits  for 
Poore,  as  guardian  of  the  Logwood's,  to  March  term, 
1826,  of  the  Circuit  Court  of  Limestone  county,  and 
obtained  judgments  at  September  term  foUow^ing ; 
that  the  largest  judgment  was  paid  in  January, 
1S27 — the  other,  some  time  after ;  that  the  proceeds, 
except  his  fees,  were  paid  to  Trotter;  that  he  has  no 
recollection  of  any  written  order  from  Poore  to  Trot- 
ter—that  he  has  searched  diligently  his  papers,  but 
can  not  find  one,  though  he  has  found  other  papers  of 
less  importance;  his  recollection  is,  that  Poore  in- 
structed him  verbally  to  pay  the  'money  to  Trotter 
&  McGonegal,  and  that  this  was  in  the  summer  pre- 
ceding the  judgments ;  that  as  soon  as  he  returned 
from  Court,  he  apprised  Trotter  of  the  recovery ; 
that  he  feels  jpretty  certain  that  he  informed  Trotter 
of  the  character  of  the  suits,  on  his  return  in  Sep- 
tember, 1826,  from  Court;  that  he  had  recovered 
twice  as  much  as  Poore  supposed  was  due ;  that  he 
was  quite  pleased  with  his  success,  and  related  it  to 
Trotter.  That  when  he  received  the  money  from 
Moseley,  on  the  large  judgment.  Trotter  was  present, 
*nd  he  thinks  knew  the  character  of  the  suits ;  that 
4P  5 
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at  the  payment  of  the  money,  seventy-eight  dollars 
and  sixty-five  cents  were  deficient,  and  that  it  was 
agreed  that  he,  the  witness,  should  receipt  for  the 
full  amount,  and  take  from  Moseley  an  authority  to 
retain  that  sum,  with  interest,  out  of  notes  he  put  in 
witness'  hands  for  collection,  and  that  Moscly  gave 
him  a  written  authority  to  that  effect,  and  that,  at 
the  instance  of  Trotter,  he  agreed  to  wait  for  twenty- 
five  dollars  of  his  fee  out  of  said  collections,  which 
Trotter  endorsed  on  said  authority,  that  he  was  enti- 
tled to  do :  that  the  authority,  which  was  in  the 
hand-writing  of  the  witness,  except  the  signature  of 
Moseley,  which  had  been  accidentally  torn  oflF,  was 
as  follows : 

"Mr.  Ormond  will  apply  the  sum  of  seventy-eight 
dollars  and  sixty-five  cents,  to  the  discharge  of  a  bal- 
ance of  a  judgment,  obtained  by  David  J.  Poore, 
guardian,  S^c,  against  me^  as  executor  of  Mary  Tate^ 
deceased^  out  of  the  proceeds  of  some  notes  put  into 
his  hands  this  day  for  collection. — ^27th  January, 
1827." 

The  endorsement  is  as  follows : 

"  Mr.  Ormond  is  entitled  to  twenty-five  dollars  of 
the  amount  mentioned  in  this  oider,  as  pa}  able  to  D. 
J.  Poore.— 27th  January,  1827. 

"(Signed,)  "Jos.  Trotter." 

This  was  all  the  testimony  in  the  case,  and  upon 
the  final  hearing,  the  Circuit  Court  dismissed  the 
bill,  with  costs. 

That  Poore  committed  a  breach  of  trust  in  di- 
recting this  disposition  of  the  fimds,  belonging  to  his 
wards,  there  is  no  doubt ;  and  the  question  is,  whether 
the  defendant  is  a  party  to  the  breach,  so  as  to  make 
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him  liable  to  account  for  it,  for  the  benefit  of  his  co- 
security. 

There  are  many  decisions  in  the  Chancery  Re- 
ports, as  to  how  far  creditors,  and  spcciilc  and  resi- 
duary legatees,  may  follow  the  funds  of  their  testa- 
tors, in  the  hands  of  third  persons,  where  executors 
have  diverted  the  tiLiot  funds, — some  of  them  turning 
upon  questions  of  express — some  of  them  upon  im- 
plied, frauds,  and  others  where,  though  no  fraud  is 
shown,  yet,  where  such  evidence  of  gross  negligence, 
on  the  part  of  those  dealing  with  executors,  in  not 
examining  as  to  the  character  of  the  fund,  is  exhibit- 
ed, as  to  subject  them  to  liability  at  the  suit  of  those 
originally  entitled.  A  very  elaborate  review  of  these 
cases,  may  be  found  in  the  case  of  Hill  vs  Simpson^  \V^^^* 
by  Sir  William  Grant,  Master  of  the  Rolls ;  and  a- 
gain,  in  the  case  of  Mc Lead  ys  Drummond ;^  fromti4ib.353 
which  an  appeal  was  taken  to  the  Lord  Chancellor, 
and  which  is  to  be  found  in  17  Veset/^  153. 

These  cases  shew,  that  though  the  power  of  an  exe- 
cutor over  the  property  he  takes  from  his  testator, 
is  very  large,  both  in  Law  and  Equity — both  to  enable 
him  to  execute  his  trust,  and  also  to  prevent. the 
general  inconvenience  of  implicating  and  eptangling 
third  persons,  in  inquiries  as  to  the  application  of 
the  assets; — yet,  that  wherever  there  is  a  fraud,  or 
direct  evidence  that  the  executor  is  going  to  mis- 
apply the  funds,  or  is  not  acting  in  the  execution  of 
his  duty ;  or  w^here,  from  the  transaction,  the  cir- 
cumstances attending  it  should  have  put  the  party 
upon  enquiry,  as  to  the  nature  of  the  fund  disposed 
of,  a  Court  of  Chancery  will  entertain  jurisdiction^ 
and  restore  it  to  its  legitimate  purpose. 
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These  decisions  are  considered  applicable  to  the 
case  of  guardians,  and  those  dealing  with  Ihem. — 
They  caii  not  be  more  favorably  viewed  ihan  ex- 
ecutors ;  as  they  are  not  invested  with  any  thing  like 
the  same  authority  that  belongs  to  them. 

In  the  case  before  the  Court,  the  answer  denies  all 
knowlefi;;o  of  the  character  of  the  funds,  either  at 
the  time  of  the  giving  of  the  order,  or  at  the  ror^int 
of  the  money,  so  fa?'  as  the  dcfcr.chnt  recollprfs ;  but 
states,  that  at  the  reception  of  the  order,  Poore,  the 
guardian,  informed  him  that  the  suits  were  in  favor 
of  his  brother  Robert ;  that  he  was  acting  as  his 
(Robert's)  agent,  and  that  he  had  paid  Robert  the 
amount  of  the  claims.  He  also  states,  that  at  the 
date  of  the  order,  he  believed  Poore  to  be  solvent. 
He  admits,  however,  that  before  the  payment  of  the 
money,  Poore  became  notoriously  insolvent.  He 
knew  that  Poore  was  the  guardian  of  the  Logwood's, 
and  was  negotiating  for  security  for  a  precedent  debt. 
Under  this  aspect  of  the  case,  did  not  the  circum- 
stances require  him  to  make  some  enquiry  as  to  the 
character  of  the  fund  1  It  was  not  money  that  he  re^ 
ceived;  neither  was  it  a  claim  professedly  in  the 
name  of  Poore,  reduced  to  a  judgment;  but  a  claim 
acknowledged  to  be  then  in  suit,  in  the  name  of 
another  person,  of  whom  Poore  was  the  agent,  and 
no  evidence  produced,  either  of  the  agency,  or  of  the 
pretended  payment  to  the  principal.  Ordinary  dili- 
gence, it  would  seem,  in  such  a  case,  would  have  di- 
rect^ the  defendant  to  have  examined  into  the  na- 
ture of  these  suits.  But  before  the  amount  of  these 
isuits  were  realized,  the  insolvency  of  Poore  became 
apparent :  he  assigned  all  his  property  to  trustees, 
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for  the  benefit  of  his  creditors,  among  whom  was 
the  defendant,  and  his  partner,  McGonegal.  Here, 
again,  was  matter  for  enquiry.  Had  the  defendant 
gone  to  tlie  records,  he  would  have  at  once  seen  the 
nature  of  these  suits,  and  that  they  were  the  pro- 
perty of  the  wards  of  Poore ;  and  under  these  cir- 
cumstances, had  he  a  right  to  shut  his  eyes  and  his 
ears,  and  to  repose  upon  his  order?  If  he  chose  to 
do  so,  must  he  not  abide  by  the  consequences  ? 

la  a  case  where  a  banker  received  transfers,  from 
time  to  time,  and  an  executor  making  advances  for  his 
account — part  of  the  funds  deposited  were  those  of  the 
executor,  and  part  were  a  trust  fund,  the  defendants 
denied  that  they  knew,  or  suspected  at  the  time  of 
the  transfers,  that  the  property  was  not  that  of  the 
transferee ;  that  he  represented  to  them  that  he  was 
absolutely  entitled  thereto,  subject  only  to  a  small 
annuity,  &c. — the  Master  of  the  Rolls  remarks — that 
"common prudence  required  that  they  should  look  at 
the  will,  and  not  to  take  the  debtor's  word,  as  to  his 
right  under  it.  If  they  neglect  that,  and  take  the 
chance  of  his  speaking  the  truth,  they  must  incur 
the  hazard  of  his  falsehood.  The  rights  of  third 
persons  must  not  be  affected  by  his  negligence.  I  do 
not  impute  to  them  direct  fraud;  but  they  acted 
rashly,  incautiously,  and  without  the  common  atten- 
tionused  in  the  ordinary  course  of  business."  If  the'^Vewy, 
case  rested  upon  this  point,  I  should  have  little  diffi- 
culty in  reversing  this  decree. 

But  the  testimony  of  Mr.  Ormond,  places  the 
point  of  notice,  before,  and  at  the  time  of  payment, 
beyond  question.  The  answer  is  negative  as  to  his 
recoilection  :  he  may  have  forgotten ;  but  the  testi- 
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mony  of  Mr.  Ormond  is  affirmative ;  and  though 
couched  in  such  language,  as  to  his  belief,  as  is 
quite  material  when  a  person  is  testir)'ing  to  a  trans- 
action of  long  standing,  yet  not  so  as  to  imply  a 
doubt  as  to  tlie  point  of  the  fact  having  been  com- 
municated. Mr.  Oimond  expresses  no  doubt,  and  he 
refers  to  circumstances  before  and  at  the  time  of  pay- 
ment, that  carry  conviction,  as  to  his  correctness. — 
He  knew  of  the  interest  of  Trotter  in  the  suits — 
had  been  successful  beyond  his  expectations — was 
pleased  with  his  success ; — it  was  natural,  therefore, 
that  he  should  communicate  it  to  the  person  most  in- 
terested ;  and  he  says  he  thinks  he  did.  In  addition 
to  this,  the  order  and  endorsement  given  at  the  time 
of  the  payment,  have  the  double  effect  of  confirming 
the  testimony  of  Mr.  Ormond,  as  to  his  recollec- 
tion, and  also  of  an  independent  fact,  which  brings 
the  knowledu:e  of  the  character  of  the  suits  home  to' 
the  defendant:  these  speak  of  the  suit  being  in  the 
name  of  Poore,  as  guardian.  This,  taken  with  the 
evidence  of  Mr.  Ormond,  present  a  case,  in  which 
the  contradictory  testimony  of  one  credible  witness, 
accompanied  with  strong  circumstances,  destroy  the 
weight  of  the  answer  of  the  defendant. 

The  testimony  of  Moseley,  who  was  present,  is 
not  taken.  It  was  not  necessary  to  sustain  the  bill ; 
and  as  the  defendant  has  not  taken  it,  it  is  to  be  pre- 
sumed that  it  could  do  him  no  good. 

We  do  not  impute  either  express  or  implied  fraud 
in  the  defendant,  in  this  case;  or  perjury  in  his  an- 
swer. Relyino;,  no  doubt,  on  the  legal  efficiency  of 
the  order — th«  facts  stated  by  the  witness  not  be- 
ing expressly  charged  in  the  bill,  and  the  time  which 
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bad  elapsed  from  the  date  of  the  transaction,  and 
the  filing  of  the  bill — the  facts,  in  detail,  may  na- 
turally have  escaped  his  recollection.  This  does  not, 
however,  authorise  us  to  recede  from  the  knowrn 
rules  of  law  and  evidence. 

The  counsel  for  the  defendaflt,  in  the  written  argu- 
ment furnished,  to  avoid  the  eiSects  of  the  testimony 
of  Mr.  Ormond,  contends,  that  the  right  to  the  mo- 
ney became  complete,  at  the  time  the  order  was 
given,  and  that  he  can  not  be  affected  by  his  subse- 
quent knowledge  of  the  truth  of  the  case.  If  this 
were  so,  it  does  not  relieve  him  from  the  first  view  we 
have  taken  of  the  case,  but  would  charge  him  di- 
rectly with  a  knowledge  of  the  character  of  the 
suits,  as  in  that  case  he  would  be  considered  as  hav- 
ing received  a  transfer  or  assignment  of  the  suits. 
But  we  think,  that  until  the  actual  receipt  of  the  mo- 
ney, the  defendant  is  chargeable  with  all  such  facts 
as  may  tend  to  bring  to  his  knowledge  the  true  state 
of  the  case.  It  was,  at  most,  a  pledge  for  a  prece- 
dent debt.  Until  then,  his  right  can  not  be  consider- 
ed as  complete,  and  until  then,  may  be  defeated. 

In  the  foregoing  view  we  have  taken,  we  have 
considered  the  case  as  if  the  wards  were  pursuing 
their  rights  against  a  stranger,  whq  had  improperly 
obtained  their  effects  from  their  guardian.  The  pe- 
culiar situation  of  the  complainant  apd  defendant, 
"we  think  authorises  the  complainant  -  to  come  into 
Equity  now  to  assert  his  rights.  They  are  co-secu- 
rities— their  principal  is  insolvent,  and  .  they  ate  di- 
rectly liable  to  the  wards.  One  of  the  corsecuriti?» 
illegally  withholds  a  portion  of  the  trust  funds  v — a 
part  of  the  loss  his  already  been  paid  by  the  securi- 
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ties,  and  it  is  not  necessary  that  the  complainant 
should  first  be  compelled  to  pay  the  balance  to  the 
wards  before  he  can  compel  the  co-security  to  ac- 
count It  does  not  stand  upon  the  footing  of  a  co- 
security  who  has  paid  more  than  his  proportion.  The 
breach  of  trust  on  the  part  of  the  guardian,  gives  the 
Court  of  Chancery  jurisdiction  to  follow  the  trust 
fund,  and  direct  its  proper  application. 

The  decree,  dismissing  the  bill,  is  reversed,  with 
costs ;  and  a  proper  decree  must  be  rendered  in  this 
Court. 
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.    DERRICK,   et   al.   vs.    KENNEDY. 

As  tb  ratifications  of  a  sale  by  a  minor j  after  ma^ 

ture  age. 

1  Where  two  sales  of  pt-operty  arfe  madd  by  one,.' while  a  minor, 
and  the  last  sale  is  ratified  by  him,  aAer  he  comes  of  age  ; — a 
subsequent  ratification  of  ihe  first  sale  is  void. 

Error  to  Limestone  Circuit  Court. 

William  M.  Kennedy  declared  in  trespass  against 
John  Derrick  and  others,  for  forcibly  taking  from  the 
possession  of  the  plaintiff  certain  slaves :  and  under 
the  plea  of  not  guilty,  as  verdict  was  entered  for  the 
plaintiff. 

A  bill  of  exceptions  under  which  the  cause  was 
removed  to  this  Court,  disclosed  many  facts — many 
of  them  not  material  to  a  history  of  it  as  decided,  or 
essential  to  a  proper  understanding  of  its  features. 

The  plaintiff  proved,  that  in  the  month  of  July, 
one  thousand  eight  hundred  and  thirty-one,  the  de- 
fendant Went  to  the  house  of  the  plaintiff,  and  by 
violence  took  away  the  slaves  mentioned  in  the  de- 
claration :  which  slaves  had  been  conveyed  to  him 
by  one  Albert  Kennedy,  in  October,  one  thousand 
eight  hundred  and  twenty-nine,  by  bills  of  sale, 
which  were  produced  and  read  in  evidence.  It  was 
also  proved,  that  the  sale  had  been  made  while  the 
said  Albert  Kennedy  was  in  his  minority  ;  and  by 
his  mother,  that  he  was  boi*n  on  the  first  day  of  Oc-  . 
tober^  one  thousand  eight  hundred  and  nine :  that  itt  . 
4P  .6 
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March,  one  thousand  eight  hundred  and  thirty,  the 
said  Albert  Kennedy  gave  an  order  to  plaintiff  for 
the  negroes,  and  then  acknowledged  that  he  had  re- 
ceived full  value  for  them, — ^being  intended  as  a  con- 
firmation of  the  sale,  which  was  made  while  a  mi- 
nor. 

.The  defendant  relied  upon  a  bill  of  sale,  made  by 
Albert  Kenpedy  to  him,  for  the  slaves  in  question, 
dated  second  day  of  December,  one  thousand  eight 
hundred  and  twenty-nine,  and  which  acknowledged 
in  consideration  therefor,  the  receipt  of  the  sum  of 
twelve  hundred  dollars. 

Upon  this  evidence,  the  Court  below  instructed 
the  jury,  that  if  they  believed  from  the  evidence,  that 
Albert  Kennedy  sold  the  slaves  to  the  plaintiff  while 
in  the  minority ;  and  that  at  such  sale,  possession  of 
the  slaves  being  in  Albert,  passed  to  the  plaintiff,  the 
bills  of  sale,  therefor  being  executed  at  that  time, — 
the  sale  and  bills  thereof,  were  only  voidable^  and 
night  be  confirmed  by  Albert's  acknowledgment  af- 
ter he  came  of  age :  and  that  if  the  jury  believed, 
the  sale  to  the  plaintiff  was  anterior,  to  that  made 
to  the  defendant,  and  that  it  was  so  subsequently 
confirmed, — then  the  plaintiff's  title  would  be  best. 
To  these  instructions  the  defendant  filed  exceptions. 

The  defendant  then  requested  the  Court  to  charge 
— ^that  if  the  jury  believed  that  the  bill  of  sale  of 
the  slaves,  from  Albert  to  defendant,  was  the  first 
act  of  transfer  of  the  slaves  made  by  Albert  after 
his  maturity, — the  effect  thereof  was  to  avoid  any 
sale,  or  bill  of  sale,  made  by  him  during  his  minority  : 
that  all  such  acts  and  acknowledgments  by  said  Al  - 
bert,  after  his  first  act  or  deed  after  his  maturity 
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calculated  to  impair,  defeat  or  deny  said  first  act,  or 
deed,  after  maturity,  should  be  disregarded  by  the 
jury,  and  all  evidence  relating  thereto,  excluded. — 
This  the  Court  refused, — but  informed  the  jury,  that 
they  might  believe  the  bill  of  sale  to  defendant,  was 
the  first  act  of  said  Albert,  after  his  maturity,  yet  if 
the  sales  and  deeds  to  the  plaintiff  were  subsequent- 
ly acknowledged  by  said  Albert — the  plaintiff  hav- 
ing possession  of  said  slaves  under  hi^ » purchase, — 
the  same  would  relate  back  and  confirm  the  first 
sale  and  deeds  in  the  order  of  time,  though  when 
given,  voidable  because  of  said  Albert's  minority. 

It  was  now  here  assigned  in  error,  that  the  Court 
erred  in  its  aforesaid  opinions,  as  expressed  in  the  in- 
structions given  and  refused. 

McCbmg^  for  plaintiff  in  error. 
S.  ParsonSy  contra. 

HITCHCOCK,  C.  J.— This  case  comes  before  the 
Court  upon  a  bill  of  exceptions,  to  the  charge  of  the 
Court  given  to  the  jury. 

We  think  the  instructions  were  erroneots.  Whea 
a  minor  makes  two  sales  of  the  same  piece  of  pro- 
perty, during  his  minority^-if  he  ratify  the  younger 
sale  first,  after  his  attaining  full  age,  it  will  defeat  a 
subsequent  ratification  of  the  former  sale.  This  po- 
sition is  too  clear  to  require  illustration. 

In  this  case,  there  was  competent  and  contradic- 
tory testimony  as  to  the  time  when  Albert  Kennedy 
became  of  age  :  if,  as  the  jury  might  have  found,  he 
became  of  age  on  the  first  of  October,  1829,  then  his 
sale  to  Derrick,  (if  the  jury  should  have  believed  it 
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bona  fide^  they  must  have  found  for  him :  but,  un- 
der the  instruction  of  the  Court,  they  were  compell- 
to  find  for  the  plaintiff  below. 

Let  the  judgment  be  reversed,  and  the  cause  re^ 
manded. 


FORREST,  et  al.  vs  ROBINSON,  exV. 

As  to  satisfaction  of  the  bond  of  a  feme  covert^  out 

of  her  separate  estate. 
Upon  points  of  pleading  and  practice  in  Equity  pro* 

ceedings. 

1.  If  husband  and  wife  enter  into  bond>  (not  stipulating  a  pro- 
mise to  pay  out  of  the  wife's  separate  estate,)  for  the  pay- 
ment of  the  wife's  debt,  whilst  she  has  a  separate  estate,  by 
anlx  nuptial  agreement, — Chancery  will  subject  such  separate 
estate  to  the  payment  of  the  bond,  upon  proof  that  the  bond 
was  given  for  the  wife's  debt  ]  ^nd  without  a  pursuit  of  the 
co-obligor  at  law.* 

S.  By  our  statute,  a  demurrer  to  a  bill  in  Equity  is  no  admission 

of  the  truth  of  the. allegations  in  the  bill  ;  and  it  is  error  to 

enter   a  decree  in  a  case  where  the  bill  has  been  demurred 

to  without  an  answer  of  the  defendant,  or  a  decree  pro  can^ 

fesso. 

Error  to  the  Circuit  Court  of  Jefferson,  exercising- 
Chancery  jurisdiction. 

Nelson  Robinson,  as  executor  of  the  last  will  and 
testament  of  William  Robinson,  filed  a  bill  in  Chan- 
cery against  John  F.  Forrest  and  his  wife,  Mary  Ann 
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Forrest,  and  James  Robinson,  trustee,  for  the  pur- 
pose of  satisfying  a  bond,  signed  by  the  defendants, 
out  of  the  separate  estate  of  the  said  Mary  Ann. 

The  bill  charged,  that  on  the  fourteenth  day  of 
March,  eighteen  hundred  and  thirty-three,  a  settle- 
ment was  had  and  made  between  orator,  as  execu* 
tor  of  the  last  will  and  testament  of  said  William 
Robinson,  and  the  said  John  F.  and  Mary  Ann  For- 
rest ;  by  which  settlement,  the  said  John  F.  and  Ma- 
ry Ann,  were  found  to  be  indebted,  and  in  arrear  to 
the  said  Nelson  Robinson,  as  executor  as  aforesaid, 
in  the  sum  of  twelve  hundred  and  forty-three  dollars 
and  sixty-one  cents ;  that  in  consideration  thereof, 
the  said  John  F.  and  Mary  Ann,  executed  to  orator, 
a  certain  instrument  in  writing,  under  their  hands 
and  seals,  in  words  and  figures  following,  to  wit : 

"  $1243  61— In  consideration  of  a  settlement  this 
day  had  between  us  and  Nelson  Robinson,  as  exe- 
cutor of  William  Robinson,  deceased,  by  which  we 
fall  indebted  to  him  in  the  sum  of  twelve  hundred 
and  forty-three  dollars  and  sixty -one  cents ;  which 
we  bind  ourselves  to  pay  to  said  Robinson  on  or  be- 
fore the  first  day  of  January  next^  with  interest  from 
date,  by  the  delivery  to  him  of  negroes  at  a  fair  valu- 
ation. Witness  our  hands  and  seals,  this  fourteenth 
day  of  March,  eighteen  hundred  and  thirty-three. 

"  John  F.  Forrest,  (Seal.) 
"  Mary  Ann  Forrest,"  (Seal.) 
Orator  further  charged,  that  the  said  Mary  Ann 
Forrest,  before  her  intermarriage  with  the  said  John 
F.  Forrest,  was  a  Miss  Robinson,  a  daughter  of  ora- 
tors testator ;  and  that  the  aforesaid  settlement  was 
bd  (or  the  purpose  of  ascertaining  correctly,  the 


46  CASES    DETERMINBD 


FORREST,    et   al.  V8   ROBINSON,  ex'f. 


amount  that  the  said  Mary  Ann  and  her  husband, 
the  said  John  F.  Forrest,  were  indebted  to  orator,  as 
executor  as  aforesaid ;  and  he  averred  that  the  sum 
specified  in  the  said  bond  was  the  proper  debt  of  the 
gaid  Mary  Ann, — the  said  John  F.  Forrest  being 
only  responsible  as  her  husband — the  said  bond  be* 
ing  only  executed  the  better  to  secure  the  debt  of  the 
gaid  Mary  Ann, 

Orator  charged,  that  the  said  Mary  Ann,  before 
her  intermarriage  with  the  said  John  F.  Forrest,  was 
in  possession  of  considerable  real  and  personal  es- 
tate ;  and  that  in  contemplation  of  her  marriage 
with  the  said  John  F.  Forrest,  the  said  property  was 
conveyed  by  marriage  settlement  to  one  James  Ro- 
binson, as  trustee,  for  the  separate  use  and  behoof  of 
the  said  Mary  Ann :  that  the  marriage  of  the  said 
JohnF.  with  the  said  Mary  Ann,  shortly  afterwards 
was  consummated. 

Orator  further  averred,  that  the  said  John  F.  wasf 
altogether  insolvent,  arid  unable  to  discharge  the  said 
debt  specified  in  the  said  bond ;  and  that  a  part  there- 
of was  due  and  unpaid.  He,  therefore,  prayed  that 
the  separate  estate  of  the  said  Mary  Ann,  so  secured 
by  the  deed  of  settlement  as  aforesaid,  should  be  sub- 
jected to  the  payment  of  the  said  bond. 

The  bill  was  filed  to  Fall  term,  eighteen  hundred 
and  thirty-five,  and  at  the  same  term,  the  defendants 
appeared  and  filed  a  demurrer  to  the  bill.  And  at 
that  term,  the  Chancellor,  without  noticing  the  de- 
murrer, as  appeared  by  the  record,  decreed  in  favor 
of  the  complainant,  subjecting  the  separate  estate  of 
the  said  Mary  Ann  to  the  payment  of  the  debt. 

The  defendants  having  taken  a  writ  of  error  here^ 
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assigned  as  cause  of  reversal,  the  following  grounds, 

to  wit : 

First — The  demurrer  to  the  bill  should  have  been 
sustained,  and  the  bill  dismissed^  - 

Secand-^There  was  no  equity  in  the  bill ;  and  it 
should  have  been  dismissed. 

Third — The  allegations  of   the  bill  were  not 
proved. 

HOPKINS,  J. — ^From  the  record  of  this  case,  it 
appears  that  an  anti  nuptial  agreement  was  made 
between  John  F.  Forrest,  and  Mrs.  Forrest,  who 
was  then  Miss  Robinson ;  according  to  which,  hei' 
real  estate  and  personal  property  were  conveyed  to 
James  Robinson,  in  trust,  after  the  marriage  should 
be  had ;  that  he  should  permit  her  during  her  natural 
life,  to  have  the  posseseion,  use  and  control  of  the 
real  and  personal  estate,  to  her  separate  use,  and 
without  the  consent  of  her  intended  husband,  to  di&^ 
pose  of  the  same  or  any  part  thereof  by  deed  or  other 
conveyance  during  the  coverture,  or  to  devise  and  be- 
queath it  as  she  might  think  fit,  and  that  it  should  not 
be  subject  to  any  of  the  debts  or  contracts  of  her  in* 
tended  husband.  After  the  marriage,  Forrest  and 
his  wife  made  a  bond  to  the  defendant  in  error,  for  a 
sum  of  money,  which  they  acknowledged  in  the  bond 
to  be  due  from  them  upon  a  settlement  between  them 
and  the  defendant,  as  executor  of  William  Robin- 
son, deceased,  and  bound  themselves  to  pay  it  to 
him. 

The  bill  was  filed  by  the  defendant  in  error  a- 
gaiast  Forrest  and  his  wife,  and  her  trustee,  to  sub- 
ject her  separate  estate,  by  a  decree  of  a  Court  of 
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Equity,  to  the  payment  of  a  balance  which  was  al- 
leged to  be  due  on  the  bond. 

It  is  stated  in  the  bill,  that  Mrs.  Forrest  is  a  daugh- 
ter of  the  complainant's  testator,  and  that  the  bond 
Was  given  for  her  own  debt ;  but  whether  the  debt 
was  incurred  before  or  after  the  conveyance  of  her 
estate  to  the  trustee,  the  bill  does  not  disclose. 

The  defendants  demurred  to  the  bill ;  but  it  does 
not  appear  that  their  demurrer  was  acted  upon  by 
the  Circuit  Court.  A  final  decree  of  the  Court  was 
made  without  proof  of  any  fact,  which  it  was  ne- 
cessary to  prove,  that  subjected  the  estate  to  the 
balance  claimed :  upon  which  the  defendants  sued 
out  a  writ  of  error,  and  brought  the  case  into  this 
Court. 

The  plaintiffs  in  error  object  to  the  decree,  be-- 
cause  there  is  no  equity  in  the  bill.  It  is  necessary, 
therefore,  to  enquire  of  the  right  in  equity  of  the 
obligee  of  a  bond  made  by  a  married  woman,  wl>o 
had,  at  the  date  of  it,  a  separate  estate,  to  have  the 
bond  satisfied  out  of  her  estate.  If  relief  had  been 
asked,  in  the  bill,  on  the  ground  the  debt  was  in- 
curred before  the  estate  was  conveyed  to  the  trustee, 
it  might  have  been  afforded  upon  a  well  settled  prin- 
ciple. 

There  is  no  remedy  at  law,  against  Mrs.  Forrest^ 
upon  the  bond.  If  the  bond  contained  a  covenant 
tp  pay  out  of  the  separate  estate,  it  would  be  a  charge 
upon  that  fund,  which  no  one  would  doubt  the  power 
of  a  Court  of  Equity  to  subject  to  the  payment  of 
the  debt.  The  English  decisions  on  this  point,  have 
been  deemed  by  some  chancellors  and  lawyers,  to  be 
contradictory.     Mr.  Clanctj^  in  his  Treatise  on  the 
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rights  and  liabilities  of  husband  and  wife,  admits 
tint  the  ''  prjient  state  of  the  law  in  Enjjlarid,  on 
tliis  pirt  of  t'lti  subject,  sccius  to  be  this,  that  if  a 
married  wjinin  h:ivinj:separate property,  executes  a 
bjad or  note,  or  any  other  instrument,  by  which  sl:e 
pledges  herself  for  the  payment  of  money,  that  pro- 
perty will  be  bound  by  her  engagement,  though  the 
instrument  vvliicli  s!ic  has  signed  does  not  purport  to 
be  a  lien  upon  that  estate.  But  on  the  other  hand> 
if  the  demand  against  her  arise  merely  from  an  im-^ 
plied  undertaking,  then  it  can  not  be  executed  out  of 
such  separate  estate."  He  expresses  his  own  opin- 
ion, that  correct  reasoning  docs  not  warrant  the  con- 
clusion, that  such  express  engagements,  without  any 
covenant  or  promise  in  them  to  pay  out  of  the  sepa- 
rate estate,  area  charge  upon  the  separate  estate  ; 
a  id  he  states  four  cases,  which  seem  to  him  to  hare 
been  decided  on  prieiciples  adverse  to  it.  The  deci- 
sion in  each  of  the  cases  was,  that  the  price  paid 
f  >r  an  annuity  whiv.h  was  void  for  some  informality 
of  the  memorial,  w.is  no  lien  on  the  separate  estate 
of  the  wile,  who  had  granted  the  annuity.  The  de- 
cision mijht  well  have  been  made  on  the  principle 
ivliich  is  settled  in  England,  that  the  separate  estate 
of  the  wife  can  not  be  made  liable  where  her  engage- 
ment is  merely  implied,  and  not  reduced  into  writing. 
The  en2:a2:ement  of  the  wife  to  pay  bark  the  money 
she  received  for  the  grant  of  the  annuity,  theconside- 
ration  having  failed,  is  implied.*  K^o'r  m^i* 

The  anti  nuptial  aa^reement,  in  this  case,  enables '»'"»"•  ^^ 
the  wife  to  act  in  relation  to  her  separate  estate,  in 
every  resoe  :t,  as  if  she  were  sole.     As  she  retained 
ill  the  rights  over  the  estate,  which  she  would  have 
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PVKE  VS  SEARCY  Ct  al. 

As  to  co2)artnership  liability. 

The  competency  of  one  co-partner  to  testify  in  a  suit 
against  the  firm. 

As  to  the  subjection  of  funds  in  the  hands  of  distribu- 
tees to  the  payment  of  the  debts  of  an  estate. 

Ag7'eements  tvith  a  irrincipal^  ivhich  discharge  sureties. 

1.  Where  A  and  B,  being  copartners,  received  consignment  of 
goods  from  C,  up  to  the  period  of  a  dissolution  of  the  firnn; 
and  A  having  died,  B  became  the  administrator,  and  C  con- 
tinued his  consignments  to  B,  in  the  firm  name,  and  subse- 
quently obtained  a  judgment  at  law  against  B,  as  surviving 
co-partner,  on  a  bill  filed  by  C,  to  compel  payment  of  such 
judgment  from  B,  the  sureties  to  his  bond,  and  the  distribu*- 
tees  of  A's  estate,  to  whom  their  shares  had  regularly  pass- 
ed, it  was  held, 

First — That  the  firm,  under  the  facts,  was  not  to  be  char- 
ged^ in  Chancery,  with  accounts  raised  in  the  firm  name,  af- 
ter notice  of  the  dissolution,  on  the  agency  alone  of  B. 

Secondly — That  B^s  interest,  under  the  circumstances  be- 
ing balanced,  he  was  a  competent  witness  in  the  cause. 

2.  Chancery  will  not  lend  its  aid  to  enforce  the  payment  of  debts 
due  from  an  estate,  out  of  such  portion  thereof  as  has  regu- 
larly passed  into  the  hands  of  heirs  and  distributees,  where 
the  representative  has  committed  a  devastavit,  until  the  ordi- 
nary legal  remedies  have  been  employed  unsuccessfully^ 
against  the  representative  and  his  sureties. 

3.  An  agreement  by  one  holding  claims  against  an  estate,  on 
account  of  the  debt  of  a  firm  (the  survivor  of  which  is  the  ad- 
ministrator,)— to  arbitrate  the  claim,  which  is  done,  and  the 
award  made  the  judgment  of  the  Court,  whereby  day  is  given 
the  survivor, — will  operate  a  discharge  of  the  administration 
sureties,  and  of  the  distributees,  from  all  original  liablity  oi^ 
the  intestate,  in  respect  to  the  claim. 
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In  error,  on  a  decree  of  the  Circuit  Court  of  Madi- 
son, exercising  Chancery  jurisdiction. 

The   bill  \n  this  case,  was  filed  by  Samuel  Pyke 
aii^unst   Jesse  Searcy,   and  Mary   his   wife,  George 
Feirn,  and   Elizabeth   his    wife,  John   C.    Burruss, 
bturs  of  Charles  Burruss,  deceased,  Jesse  Searcy, 
ad^ninistrator  of    Charles   Burruss,    deceased,   and 
Thomas  Fearn  and  Henry  Cook.     It  set  forth,  that 
during  the  year  eighteen  iiundred   and  twenty,  ora- 
tor being   a  manufacturer   of  rope,  bagging,   yarns, 
&c.,  and  a  dealer  generally  in  produce  in  the  State 
of  Kentucky, — consigned  for  sale,  to  Charles  Bur- 
russ and  Jesse  Searcy,  tlien  being  copartners  as  com- 
mission merchants,  sundry  articles  of  the  produce  of 
Keiitucky,  until  the  early  part   of  llie  year  eighteen 
hunlred   and    twentv-two, — f  r  which  he  exhibited 
receipts,  si:j[ned  in  the  name  of  the  lirm  :  that  Sear- 
cy was  the  acting  member  of  the  firm  ;  and  that  in 
January,   eighteen    hundred   and  twenty-two,  Bur- 
russ died,  leaving  the  heirs,  made  parties  to  the  bill : 
tli.it  shortly  after   his  decease,  Searcy  duly  became 
the  administrator  of  the  estate  :  that  after  Burruss' 
deith,  orator  having  applied  to  Searcy  for  a  settle- 
ment of  the  accounts,  raised  by  the  aforesaid  con- 
signments, and  finding  such  settlement  impractica- 
ble, sued  out  a  writ  to  January  term,  eighteen  hun- 
dred and  twenty-three,  of  Madison   County  Court, 
aijiinst  the  said  Searcy,  as  surviviitg  partner  of  the 
firm  of  B  jrrnss  &  Searcy;  that   pending  the  litiga- 
timof  this  suit,  an  agreement  was  entered  into  be- 
t'veen  ontor  and  Searcv,    as  surviving  partner,  and 
a^i  r'le  ad  ninistrator  of  B:irniss' estate,  by  which'the 
subject  of  the  suit  was  submitted  to  arbitration,  and 
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A  judgment  entered  in  the  Court  thereon  upon  an 
award,  whereby  the  sum  of  four  thousand  four  hun- 
dred  and  thirty-eiijifht  doUars  and  forty-five  cents, 
was  recovered  against  the  said  Searcy,  as  surviving 
*  partner  of  the  firm  of  Durruss  &  Searcy,  and  as 
the  administrator  of  said  Biirruss, — payable  in  three 
annual  instalments,  with  interest  from  tiie  date  of 
the  award. 

.  Orator  further  charged,  that  upon  the  first  of  these 
instalments,  execution  issued,  upon  which  the  money 
was  made ;  but  that  the  sul)scquent  instalments 
could  not  be  collected,  by  reason  of  the  entire  insol- 
vency  of  the  said  Searcy;  that  a  large  amount  of 
real  and  personal  estate  had  gone  into  the  possession 
of  Searcy  as  the  administrator  of  Bnrruss;  a  portion 
of  which  had  been  sold  and  distributed  among  the 
heirs,  defendants  to  the  bill :  the  bill  therefore  pray- 
ed relief,  by  the  subjection,  to  the  payment  of  the 
aforesaid  judgment,  of  the  funds  of  said  estate,  in 
the  hands  of  Searcy,  and  the  aforesaid  distributees. 
*  The  answer  of  Searcy  admitted  the  copartnership, 
the  death  of  Burruss,  and  the  receipt  of  bagging,  rope, 
&c.,  as  charged  in  complainant's  bill,  but  made 
many  explanations,  not  relevant  to  the  principle  of 
the  decision,  and  therefore  not  specified. 

Thomas  Fearn,  George  Fearn,  and  Elizabeth  his 
wife,  John  C.  Burruss,  by  guardian,  and  Henry  Cook, 
all  answered,  setting  forth  allegations  not  material 
to  be  stated. 

At  April  term,  eighteen  hundred  aud  thirty-four, 
the  cause  having  been  set  for  hearing,  the  Chancel- 
lor directed  the  trial  of  an  issue  as  to  the  administra^ 
tion,  the  copartnership,  &c.j  which  was  tried  accord- 
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ingly,  and  the  fact  established,  that  Burruss  and 
Searcy  were  copartners  until  November,  eighteen 
huodred  and  twenty,  and  that  Burruss  was  liable  on 
that  copartnership  until  the  nineteenth  of  Novem- 
ber, eighteen  hundred  and  twenty,  and  not  after. 

Evidence. 

Ruffin  Colman  testified,  that  he  commenced  busi- 
ness, as  a  clerk  for  Burruss  &  Searcy  in  eighteen 
hundred  and  seventeen,  and  so  continued  until  the 
fall  of  eighteen  hundred  and  twenty  :  that  in  March, 
tighteea  hundred  and  twenty-one,  the  connection  be- 
tween Burruss  &  Searcy  closed,  and  Burruss  ceased 
to  take  part  in  the  transactions  of  the  subsequent  af- 
fairs: that  after  Burruss'  death,  witness  had  a  con- 
versation with  Pyke,  in  which  the  latter  complained 
of  Searcy — asked  if  good  for  his  debts,  but  appear- 
d  to  lay  no  claim  to  an  account  with  Burruss, 

Daniel  B.  Turner  testified,  that  in  August,  or  Sep- 
tember, eighteen  hundred  and  twenty,  he  informed 
Pyke,  that  Burruss  &  Searcy  had  dissolved  copart- 
nership, and  retired  from  business :  that  Pyke,  after 
this  period,  however,  continued  to  forward  goods  to 
Searcy,  sometimes  in  the  name  of  Searcy  &  Co.,  and 
occasionally  in  the  name  of  Burruss  &  Searcy. 

Jesse  Searcy,  the  defendant,  was  also  examined 
as  a  witness,  against  the  will  of  the  complainant, 
and  explained  the  situation  of  accounts,  between  the 
parties.  He  testified  to  the  fact,  that  some  of  the 
proceeds  of  the  bagging,  rope,i&c.,  consigned  to  him, 
kad  gone  to  pay  off  the  debts  of  Burruss,  his  intes- 
tate; but  insisted  that  it  was  done,  in  cousequence 
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of  consignments  of  ccilton,  t!io  property  of  the  late 
(inn,  to  tlje  cnMi[)l  linnnt. 

Up.)n  a  linjl  lu\n-;n!:,  tlie  hill  ums  dismissed  :  and 
the  complainant  took  :i  writ  oi'  error. 

Sfhs  Pnrsons,   for  plaintiff  in  erron 
Ormond  and  McC/uJiq,  contra. 

COLLIER,  J. — This   cause  is  brought  here  from 
the  equity  side  of  the  Circuit  Court  of  Madison. 

From  the  exhibits  and  proof,  it  appears,  that  from 
eighteen  hundred  and  sixteen,  up  to  the  fall  of  eigh- 
teen hundred  and  twenty,  the  defendant,  Jesse  Sear- 
cy, and  his  infostate,  C!)  irles  Bjrruss,  were  engaged 
in  the  mereaiitile  business  in  H.mtsville.  At  the  lat- 
ter prrioJ,  thj  cj  icern  wis  dissolved,  and  intelli- 
gence of  th  it  fact  cominmHcated  to  ibe  plaintiQ',  in 
the  spring  of  ei^^'ileen  hundred  and  twenty-one,  by 
one  who  had  been  tlicir  clerk.  In  the  fall  of  eigh- 
teen hundred  and  twenty,  the  plaintiff  made  eoi  - 
si^nments  of  bag2;ing,  ropp,  &c.,  to  the  firm  of  Bur- 
russ  &  Sjircv,  and  Ci)niiniied  to  send  J.  Searcv  & 
Gxy  and  J.  S*?ar 'v,  m  inufictures  and  produce  of  Ken- 
tucky, up  to  eiii[hteen  hundred  and  twenty-two,  to 
be  s  dd  up  jn  his  account,  and  for  his  benefit. 
.  At  the  cl  )se  of  these  'transactions,  betw^een  the 
plaintiff  and  Jesse  Si  u-cy,  the  plaintiff  exhibited  his 
account  ajfiinst  B  irruss  &  Searcy,  in  which  he 
clai  ned  a  bal  in  ^.e  of  several  thousand  dollars.  After 
some  fruitless  eff.irts  at  an  adjustment,  the  plaintiff 
brought  an  action  at  law  airaiist  Searcy,  as  surviv- 
injT  partner  of  Barruss,  and  after  much  time  spent  in 
litigation,    without  obtaining  a  judgment,  it   was 
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agreed  between  the  plaintiff  and  Jesse  Searcy,  as 
surviving  partner,  and  as  administrator  of  Charles 
Burruss,  to  submit  their  matters  of  difference  to  the 
arbitrament  of  persons  chosen  by  them — the  plaintiff 
at  the  same  time  stipulating  with  Searcy,  that  what- 
ever sum  might  be  found  due  him,  should  be  paid  in 
one,  two,  and  three  years.  The  arbitrators  award- 
ed, that  the  sum  of was  due  the  plaintiff,  and 

their  award  was  made  the  judgment  of  the  Court, 
as  well  against  Searcy  as  surviving  partner,  as  ad- 
ministrator of  Burruss.  The  first  instalment  was 
paid  on  execution.  On  eiji.ja,  for  the  collection  of 
the  second  instalment,  the  sheriff  returned  nuUa  bona. 
The  plaintiff  thereupon  exhibited  his  bill  against 
Searcy,  his  sureties  in  the  administration  bond,  and 
the  distributees  of  the  estate  of  Burruss,  for  the  pur- 
pose of  obtaining  the  benefit  of  his  judgment,  either 
against  Searcy's  sureties,  or  by  subjecting  the  estate 
of  Burruss,  which  had  regularly  passed  to  his  dis- 
tributees. 

It  very  fully  appears,  that  the  estate  of  Burruss^ 
in  the  hands  of  his  administrator,  was  sufficient  to 
pay  all  his  debts,  and  that  the  administrator  has 
been  guilty  of  a.  devastavit. 

Waiving  the  questicn  of  jurisdiction,  and  the  con- 
sideration of  the  exceptions  taken  on  the  trial  of  an 
issue  at  law,  directed,  in  this  cause,  to  ascertain 
whether  the  demand  ef  the  plaintiff  was  chargeable 
upon  the  firm  of  Burruss  &  Searcy,  and  when  that 
concern  was  dissolved — we  will  enquire, 

First — Is  there  enough  appearing  from  the  an- 
swers, exhibits,  and  proofs,  to  shew,  that  the  estate 
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of  Burruss  was  never  liable  to  the  payment  of  the 
plaintiff's  claim? 

Second — Can  the  estate  of  Burruss,  in  the  hands 
of  the  distributees,  be  chargeable,  so  long  as  the 
sureties  are  solvent?   And, 

Third — Are  not  the  sureties  discharged  by  the 
act  of  the  plaintiff,  in  varying  his  contract  with 
Searcy,  by  giving  him  a  longer  day  for  payment? 
And  if  they  be  discharged,  can  the  distributees  be 
charged? 

1.  The  merchants  of  Huntsville,  it  is  said,  during 
the  years  eighteen  hundred  and  twenty  and  eighteen 
hundred  and  twenty-one,  were  in  the  habit  of  re- 
ceiving for  sale,  on  commission,  bagging,  rope,  &c., 
and  other  manufactures  and  produce  of  Kentucky. 
Whether  the  usage  was  general,  or  extended  to  the 
entire  mercantile  community  of  the  place,  it  does  not 
appear ;  nor  do  we  deem  it  material,  in  view  of  the 
facts  of  this  cause,  to  enquire,  whether  it  was  such 
as  to  determine  the  liability  of  partnership  associa- 
tions, where  the  commission  business  was  carried  on 
through  the  agency  of  one  partner  alone,  without 
the  privity  of  his  copartners. 

The  deposition  of  D.  B.  Turner  shews,  that  the 
plaintiff  was  adv^ised,  in  the  spring  of  eighteen  hun- 
dred and  twenty-one,  that  Burruss  &  Searcy  had 
ceased  to  do  business. 

The  deposition  of  Ruffin  Colman,  proves,  that  in 
eighteen  hundred  and  twenty-two,  the  plaintiff  looked 
to  Searcy  for  payment,  and  seemed  gratified  to  learn, 
that  he  would  receive  from  the  estate  of  Burruss, 
(who  had  died  a  short  time  previously,)  ample  means 
to  enable  him  to  meet  the  demands. 
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The  deposition  of  Searcy  himself,  proves,  that  he 
had  paid  to  the  plaintiflf  all  the  liabilities  of  himself, 
or  of  Burruss  &  Searcy,  accruing  anterior  to  the  pe- 
riod when  Tiuiier  gave  him  notice  of  the  dissolution: 
in  addition,  this  fact  appears  by  the  receipts  of  the 
plaintiff  himself 

The  manner  of  taking  Searcy's  deposition  is 
waived — reserving  the  question  of  his  competency  as 
a  witness. 

It  must  be  immaterial  to  Searcy,  so  far  as  pecu- 
niary interest  is  concerned,  how  this  cause  may  even- 
tuate :  if  the  plaintiff  succeeds,  he  is  liable  to  his 
sureties,  or  the  distributees  of  Burruss:  if  the  plain- 
tiff fails,  he  is  still  obliged  to  pay  his  judgment.  His 
interest,  then,  is  balanced,  and  according  to  well 
established  rule,  his  evidence  is  admissible. 

Conceding  the  question  that  Burruss  &  Searcy, 
up  to  the  spring  of  eighteen  hundred  and  twenty-one, 
were  jointly  liable  to  make  good  to  the  plaintiff  all 
consignments  made  previous  to  that  time,  they  sure- 
ly can  not  be  charged  for  any  after  transactions ;  for 
then,  even  as  to  the  plaintiff,  who  had  been  a  pre- 
vious dealer  with  the  eoncern,  there  was  the  proper 
notice  through  Turner,  the  clerk,  that  they  had  ceas- 
ed to  do  business  together. 

2.  In  respect  to  the  second  question — 

In  the  case  of  Darrington,  et  al  vs  Borland^''  at  the  j^P^'*«''" 
last  term,  this  Court  determined,  that  where  an  ad- 
minister had  wasted  the  estate  of  his  intestate, 
and  was  himself  insolvent,  if  the  sureties  in  the 
bond,  given  for  the  faithful  discharge  of  the  duties  of 
his  office,  were  able  to  respond,  all  legal  remedies 
should   be  exhausted  against  them,  before  a  party 
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could  be  permitted  to  come  into  a   Court  of  Equity, 
to  subject  the  estate  which  had  passed  iuto  the  hands 
of  the  heirs  and  distributees.     The  sureties  stipu- 
late, not  only  that  the  administrator  shall  pay  the 
debts,  but  that  he  shall  not  mismanage  the  estate  to 
the  prejudice  of  those  entitled  to  its  enjoyment ;  and 
this   stipulation,  from  its  nature,  inures  to  all  those 
who  are  beuelicially  interested.     It  thence  necessa- 
rily follows,  that  the  liability  of  the  administrator  is 
primary;  and  that  when,  by  his  misconduct,  he  les- 
sens his  ability  tv  u*dcharge  it,  his  sureties,  who  have 
stipulated  for  his  faithfulness,  may  then  be  resorted 
to  :  and  when  against  all  these,  the  ordinary  reme- 
dies  have  been  employed,  unsuccessfully.   Chancery 
may  then  be  appealed  to,  to  compel  the  heirs  and  dis- 
tributees to   contribute  of  the  estate  thev  have  re- 
ppectively  received,   to  the  payment  of  the  debts. 
But  not  sooner  will  that  Court  lend  its  aid,  unless  it 
can  be  shewn  that  a  legal  remedy  would  be  unavail- 
ing.    It  is  not  pretended,   in  this  case,  that  the  ad- 
ministrator has  not  wasted  the  estate  of  his  intes- 
tate, or  that  his  sureties  are  insolvent — but  it  appears 
very  satisfactorily,  from  the  proofs  and  admissions  in 
the  cause,  that  the  administrator  has  wasted  largely 
of  the  estate  entrusted  to  his  management,  and  that 
his  sureties  are  amply  able  to  repair  the  loss.     If  the 
principles  adjudged  by  this  Court,  in  the  case  refer- 
red to  be  law,  and  with  them  we  are  entirely  satisfi- 
ed, then  there  can  be  no  decree  against  the  heirs  and 
distributees. 

3.  The  sureties  in  an  administration  bond,  as  we 
have  seen,  undertake  for  the  faithful  performance  of 
p,ll  the  duties  which  are,  or  may  be,  required  by  law 


J0NE  TERM,    1836.  61 


^KE  V9  sEARcr,  et  al. 


of  the  administrator.  The  most  important  duties  im- 
posed upon  the  administrator,  are  the  payment  of  the 
ddits, — idelivering  over  the  property,  and  settling 
with  the  distributees;  and  the  engagement  of  the 
sureties  obliges  them  to  see  that  this  is  done,  or  make 
good  any  injury  which  may  result,  if  it  is  not  done. 
The  administrator  must  perform  his  duties  in  obe- 
dience to  the  law,  as  defined  and  established: — it  is 
to  this  that  the  condition  of  the  bond  refers,  and  not 
to  any  rule  which  may  be  agreed  between  himself 
and  a  creditor,  or  one  interested  in  the  estate.  If  a 
rule  of  adjustment  should  be  agreed  on  between  the 
administrator  and  a  creditor,  variant  from  the  law, 
and  which  would  go  to  change  the  scope  of  the  sure- 
ty's undertaking,  to  his  probable  prejudice,  the  sure- 
ty would  not  be  bound  to  a  compliance.  It  is  well 
settled,  that  the  surety  is  discharged,  if  the  creditor, 
without  his  consent,  agrees  to  give  time  to  the  prin- 
cipal debtor.  Such  is  the  doctrine  of  this  Court,  in 
CorMgysS^  Persfiouse  vs  Cox^  Harris* — Btbbvs  EU 
&♦ — Theobald  on   Princiml  and  Surety^ — McLemore2e2. 


t2  .b.  63. 


V8  PoTvellj  et  ai^  n  no.  l. 

A  mere  gratuitous  undertaking  to  procrastinate  the  po,;/^'** 
day  of  payment,  will  not  relieve  the  surety  from  lia-  ^^^^^ 
bility ;  but  an  agreement  to  have  that  effect,  must  be 
founded  upon  an  adequate  consideration.  Here,  the 
plaintiff  has  agreed  with  Searcy,  that  in  considera- 
tion he  would  submit  the  matters  of  difference  be- 
tween them,  touching  Searcy's  individual  liability, 
and  his  liability  as  administrator  of  Burruss — he 
(plaintiff,)  would  take  a,  judgment,  payable  in  one, 
two,  and  three  years,  for  the  sum  awarded  in  his  fa- 
vor.    Here,  the  rule  of  adjustment  is  variant  from 


62 


CASES    DETERMINED 


FTKE  V8  SEARCT^  Ct    al. 


the  law, — time  has  been  given  to  the  administrator 
upon  a  valid  legal  agreement,  and  in  our  judgment, 
the  sureties  are  dischanjcd. 

The  sureties  being  discharged  by  the  voluntary 
act  of  the  plaintiff,  it  results  as  a  corollary,  that  the 
distributees  are  freed  from  any  equitable  obligation 
to  contribute  to  the  payment  of  the  plaintiff  ^s  de- 
mand— their  liability  being  primary,  and  intended 
as  well  for  the  benefit  of  the  distributees  as  the  cre- 
ditors. 

We  have  not  felt  ourselves  called  upon  to  give  to 
this  case  a  more  elaborate  consideration,  as  the  ma- 
terial questions  have  been  settled  by  this  Court,  in 
its  adjudications  referred  to. 

It  remains  but  to  say,  the  decree  must  be  affirmed 
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HOLMAN   VS.    ARNETT,    et    al. 

As  to  ij^  competency  of  a  defendant  in  attachment  to 
testtjyas  a  ftntness. 

1.  Oae  whose  property  has  heen  levied  on  in  attachment,  is  a 
competent  witness  to  show  a  sale  of  the  same  property  to  a 
vendee,  previous  to  the  levy — it  not  appearing  that  a  sale  of 
the  property  has  been  made,  and  the  proceeds  applied  to  the 
satisfaction  of  a  final  judgment  against  the  defendant  in  the 
attachment. 


Error  to  the  Circuit  Court  of  Lauderdale. 

This  was  trespass,  vi  et  armiSj  against  William 
Arnett,  Charles  Manor,  Griffin  Reed,  and  Levi  Todd, 
for  taking  a  wagon.  The  defendants  plead  not  guil- 
ty ;  and  on  that  plea,  verdict  and  judgment  were 
rendered  for  them. 

On  the  trial  below,  the  plaintiff  offered  in  evi- 
dence, the  deposition  of  Joseph  Surber,  duly  and  regu- 
larly taken,  to  prove  that  he  had  sold  and  delivered 
to  the  plaintiff,  the  wagon,  for  the  taking  which  the 
action  was  brought. 

The  tostimony  of  Surbdr  was  objected  to,  on  the 
ground  that  he  was  incompetent  to  testify :  and  it 
was  proved  that  the  wagon  had  been  levied  on  as 
the  property  of  Surber,  the  proposed  witness,  in  vir- 
tueof  an  attachment  in  the  hands  of  Arnett.  The  - 
Court  sustained  the  objection,  and  refused  to  permit  * 
the  eWdence  to  go  to  the  jury — on  which  the  plaintiff 
took  his  exception. 
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HOPKINS,  J. — In  this  case,  the  action  was  tres^ 
pass  against  the  defendants,  for  forcibly  taking  from" 
the  possession  of  the  plaintiff,  and  carrying  away  a 
wagon,  which  belonged  to  him.  The  defendants 
'  ^  proved,  that  an  attachment  had  been  levie^on  the 
wagon,  as  the  property  of  one  Surber,  whose  Reposi- 
tion the  plaintiff  offered  as  evidence  that  the  proper- 
ty was  his,  m  virtue  of  a  sale  of  the  wagon  to  him, 
which  the  witness  had  made.  The  Court  reject- 
ed the  evidence,  on  the  ground  that  the  witness 
was  inconftpetent. 

If  the  property  had  been  sold  under  the  attach- 
ment, and  the  proceeds  applied  towards  the  satisfac- 
tion of  a  final  judgment  in  the  suit  against  Surber, 
he  would  have  been  an  incompetent  witness  for  the 
plaintiff.  The  proceeds  of  the  sale  having  been  so 
applied,  would  give  him  a  right  to  a  credit  for  the 
amount  on  the  judgment  which  would  not  be  affect- 
ed by  the  recovery  of  the  plaintiff.  In  such  a 
case,  he  would  be  interested  that  the  plaintiff  should 
recover.  Such  a  result  would  not  make  him  lia- 
ble as  vendor  to  the  plaintiff,  as  a  judgment  for 
the  defendants  in  the  action  might  and  would  leave 
•1  Porters  ^^^  right  to  the  credit  for  the  proceeds  unimpaired.* 
R.^i8t  ed.  r^i^Q  ^^jy  ground  disclosed  by  the  record,  to  shew 
the  incompetency  of  the  witness,  is,  that  the  proper- 
ty had  been  le^vied  on  as  his.  If  the  property  had 
not  been  ^old,  and  the  proceeds  applied  to  a  judg- 
ment against  him  in  the  suit  by  attachment,  he  was 
a  competent  witness  when  his  deposition  was  offer- 
ed. In  such  a  case,  his  interest  would  be  as  great 
on  pne  side  as  upon  the  other,  as  he  would  have  no 
right,  after  the  recovery  of  the  plaintiff,  to  have  a 
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credit   for  the  value  of  the  property  upon  the  judg- 
ment Iq  the  suit  hy  attachment  *  Rcp.637;  i 
The  Court  erred  in  rejecting  the  testimony.  iqq^  ' 
Let  the  judgment  he  reversed^  and  the  cause  re^ 
manded. 


BUMPASS,   et  al.   175.  .WEBB. 

As  to  the  impeachment  or  review  oj  an  award. 
As  to  error  in  a  Chancery  decree,  all  parties  in  inters 
est  not  being  in  Court, 

1.  Where  parties  leave  a  matter  of  controversy,  to  arbitration^ 
thev,  nor  either  of  Uiem,  can  impugp  th^  decision,  for  ixtrit^ 
fie  causes,  unless  it  be  shewn  that  the  arbitrators  have  beei^ 
guilty  of  corruption,  partiality,  or  gross  misbehavior. 

2.  Improper  conduct  in  arbitrators,  in  their  award,  maybe  shewn 
by  direct  testimony,  or  by  such  a  state  of  facts  aa  lead  thoi 
mind  to  the  conclusion  that  an  award  has  been  influenced  by 
dishonest  motives. 

3*  Toaothorise  the  review  of  an  award,  it  is  not  sufficient  to' 
shew  an  error  of  judgment,  or  that  the  award  has  been  unime- 
ly  determined. 

4.  Il  seems,  that  an  award  respecting  an  allotment  of  lands,  b^ 
tween  joint  owners,  might  be  reviewed  in  Chancery,  where 
the  allotment  were  so  disproportioned  in  value,  as  to  strike 
the  senses  at  once,  as  a  matter  of  injustice^  or  showing  posi- 
tive corruption  in  the  arbitrators. 

^  If  an  award  discover  on  its  face,  some  palpable  mistake  of 
law  or  fact,  operating  greatly  to  the  prejudice  of  either  par-^ 
tjr,  it  may  be  impeached. 

6.  Evideace,  in  impeaching  an  award,  shewing  a  mere  mistake 
of  law  or  fact,  in  irendering  the  award,  «a  not  competent. 

4P  9 
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7^  A  decree,  erroaeouSy  merely  on  account  of  parties  in  intereat 
not  being  brought  into  the  Court  below— will  not  be  reversed 
— ^it  appearing  regular  as  to  the  parties  taking  the  writ  of  er- 
ror. 

This  was  a  bill  in  Chancery,  in  Lauderdale  Cir- 
cuit Court,  and  was  filed  by  John  Webb  against  Ga- 
briel BumpassK  The  facts  and  circumstances  of  the 
controversy^  as  disclosed  by  the  bill,  answers,  &c.j 
were  these : 

In  the  year  eighteen  hundred  and  eighteen,  one 
Kii  W.  Carr,  purchased  at  the  land  sales,  certaii^ 
lands,  consisting  of  fractional  section  twelve,  town-' 
ship  two,  range  fifteen,  west,  and  the  west  half  of 
.  section  thirty,  township  two,  range  fifteen,  west,  and 
subsequently  transferred  the  certificates  of  purchase, 
after  the  payment  of  one  fourth  the  amount  of  the 
purchase  money  to  the  defendant,  Bumpass.  The 
latter  then  sold  to  complainant,  the  one  half  of  all 
the  l&nds  above  described,  with  others  set  out  in  the 
bill,  and  executed  to  him  a  bond,  stipulating  a  con^ 
veyance  of  the  title  thereto,  (excepting  a  small  part^ 
on  which  was  situated  the  town  of  Waterloo,)  when 
certain  expressed  conditions  were  complied  with. 
After  this  period,  defendant  transferred  to  Tyre 
Rhodes,  John  McCracken,  M.  H.  Buchannan,  Mere- 
dith Thomas,  and  G.  Bumpass,  the  certificate  of 
fractional  section  twelve, — as  commissioners  of  the 
town  of  Waterloo,  who  procured  a  patent  therefor. 
Bumpass,  also,  subsequently  transferred  to  one  John 
Till,  his  son-in-law,  the  west  half  of  section  thirty- 
one,  township  one,  range  fourteen,  who,  before  the  date 
of  the  said  transfer,  received  full  notice  of  complain- 
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ant's  interest  in  the  said  parcel  of  land ;  and  who  af- 
terwards obtained  the  patent '  therefor.  It  further 
appeared,  that  on  the  tenth  day  of  Jane,  eighteen 
hundred  and  twenty-two,  complainant  and  defend- 
ant entered  into  mutual  covenants  by  which  thej 
bound  themselves  to  abide  by,  and  perform)  the  award 
of  certain  arbitrators  chosen  by  themselves,  to  divide 
the  before  mentioned  lands ;  and  that  in  pursuance 
thereof,  the  said  arbitrators  proceeded  to  lay  off  and 
to  divide  said  lands  between  the  respective  parties. 
In  pursuance  of  the  division  and  allotment  of  the 
said  lands,  under  the  said  arbitration,  the  respective 
parties  took  possession  of  their  several  parcels. 

The  bill  charged,  that  defendant,  by  divers  combi- 
nations and  fraudulent  efforts,  had  interposed  obsta- 
cles to  the  completion  of  the  award ;  and,  therefore, 
prayed  the  establishment  of  the  award,  and  the  in- 
terposition of  the  Crourt  to  effect  the  several  allot* 
ments  made  by  the  arbitrators. 

Gabriel  Bumpass  and  John  Till  answered — ^the 
former,^  principally  relying,  for  his  defence,  iq[K)n  a 
charge  of  partiality  and  unfairness  in  the  arbitra- 
tration. 

It  appeared  by  the  record,  that  subpceM  was  serv- 
ed alone  on  Bumpass,  the  defendant ;  and  that  no 
proceedings  were  had  against  several  of  the  parties. 
charged  in  the  bill  as  materially  concerned  in  the 
transactions. 

The  Chancellor  below  decreed,  establishing  the 
award,  and  vesting  in  the  complainant  and  defend- 
ant the  title  to  the  several  allotments  made  by  the 
arbitrators ;  from  which  decree,  Bumpass  alone,  took 
a  writ  of  error  to  this  Court, 


68  CASfiS   DETERMINED 


PUMPA8S,  et   al.    V8   WEBB. 


He  here  assigned,  as  error — 

First— rThe  decree  confirming  the  award. 

Second — The  vestitur^e  of  title,  out  of  the  plain^ 
tiff  in  errorj  in  a  portion  of  the  lands. 

Third-rThe  proceeding  without  necessary  par- 
ties. 

Fourth — The  proceeding  without  regularity  against 

all  the  parties  charged. 
Fifth— The  refusal  of  the  Court  to  dismiss  the 

bill. 

S.  Parsons,  for  plaintiff  in  error, 
IStervart  and  Thornton,  contra. 

COLLIER,  J. — The  defendant  in  error,  (who  was 
plaintiff  below,)  became  jointly  interested  with  the 
plaintiff,  (in  error,)  Gabriel  Bumpass,  in  certain  lands 
purchased  of  the  general  government,  under  the  cre- 
dit system.     In  '22,  before  full  yayment  had  been 
made,  they  agreed  to  submit  to  the  arbitrament  and 
decision  of  certain  persons,  chosen  by  them,  the  par- 
tition of  these  lands — Bumpass  entering  into  bond 
to  stand  to  and  abide  the  decision  of  the  arbitrators.' 
The  arbitrators  accordingly  made  their  report, — par- 
ticularly designating  the  respective  parcels  of  land 
allotted  to  the  parties.     Bumpass,  disregarding  their 
decision,  transferred  to  John  Till,  his  son-in-law,  the 
certificate  of  purchase,  for  an  half  section  of  the  land, 
at  the  same  time  informing  him  that  the  award  was 
80  unequal  and  unjust,  that  it  never  would  be  car- 
ried into  effect.    The  certificate  of  purchase  for  ano- 
ther parcel  of   the  land,  by   agreement,   between 
Pumpass  and  the  defendant  in  error,  was  transfer- 
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ed  to  Tyree  Rhodes,  John  McCracken,  M.  H.  Bu- 
channan,  Thomas  Meredith,  and  Gahriel  Butupass, 
as  trustees,  to  lay  off  and  sell  lots  for  a  town.  The 
remaining  parcel  of  land  was .  purchased  of  the 
defendant  in  error,  for  the  joint  benefit  t)f  himself 
and  Bumpass  :  and  he  is  now  ready,  as  he  states,  to 
£onvey  to  Bumpass,  his  interest  under  the  award. 
The  title  to  these  several  parcels  of  land  have  pass- 
ed from  the  United  States.  To  the  first,  it  vests  a  ti- 
tle in  Till ;  to  the  •  second,  in  the  trustees  we  have 
mentioned ;  and  to  the  third,  in  the  defendant  in  er- 
ror. It  further  appears,  that  at  the  time  Till  became 
ihe  assignee  of  the  certificate  from  Bumpass,  that 
the  defendant  in  error  was  in  possession  of  the  land 
allotted  him  by  the  award. 

On  this  state  of  facts,  the  defendant  in  error  exhi- 
bited his  bill ; — the  object  of  which  is  to  give  effect 
to  the  partition  made  by  the  arbitrators.  Tyree 
Rhodes  and  Thomas  Meredith  are  alleged  to  be 
dead.  The  other  trustees,  with  John  Till,  are  made 
parties ;  but  nothing  said  as  to  heirs,  &c.,  of  Rhodes 
and  Meredith,  or  whether  they  have  left  any. 

Many  depositions  appear  to  have  been  taken  by 
the  plaintiff  in  error ;  all  of  which,  merely  prove, 
that  the  lands  allotted  to  Webb,  by  the  partition, 
are  of  greater  value,  than  those  assigned  to  Bum- 
pass. 

No  proof  was  taken  by  the  defendant  in-  error. 

It  does  not  appear  that  subpoena  was  served  on  de- 
fendants below,  Buchanan  and  Meredith,  or  that 
publication  was  ever  made — though  there  was  an  or- 
der (or  that  purpose.  Bumpass  and  Till  alone  have 
answered.  The  decree  of  the  Court  gives  effect  to  th^ 
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partition  made  by  the  arbitrators,  not  only  as  against 
Bumpass  and  Till,  but  also  against  all  the  Trustees 
named,  as  well  those  who  are  dead,  as  those  who  are 
living,  at  the  cost  of  Bumpass  and  Till.   . 

From  this  decree,  Bumpass  alone  prosecutes  a  writ 
of  error  to  this  Court. 

Where  parties  constitute  a  tribunal  of  their  own 
choice,  by  the  selection  of  individuals,  (as  they  have 
here  done,)  for  the  adjustment  of  a  matter  of  differ- 
ence between  them,  neither  party  can  impugn  the 
decision  that  may  be  made,  for  extrinsic  causes;  un- 
less it  is  shewn  that  the  arbitrators  have  been  guil- 
297;i/oh2!  ty  of  corruption,  partiality,  or  gross  misbehavior/ — 
J^y^}^?^^' This  may  be  proved  by  evidence  direct,  or  by  such 
n;iib.i56a  state  of  facts  as  lead  the  mind  to  the  conclusion, 
•  that  their  award  was  influenced  by  dishonest  mo- 
tives. It  is  not  enough,  to  show  an  error  of  judg- 
ment, or  that  the  matter  of  difference  was  unwisely 
S^nTS^  determined; 

Now  it  may  be  true,  that  the  parcels  of  land  as- 
signed to  the  defendant  in  error,  may  be  far  more 
valuable,  in  the  opitiions  of  most  men,  and  yet  not 
follow,  that  the  arbitrators  acted  otherwise  than  with 
the  strictest  integrity  of  purpose. 

If,  however,  the  disproportion  in  value,  in  the  re- 
spective allotments  of  land,  was  so  great  as  to  strike 
the  common  sense  of  every  man,  that  there  was 
positive  corruption  in  the  arbitrators,  or  an  utter 
recklessness  of  the  achievement  of  justice  between 
the  parties,  certainly  a  Court  of  Equity  should  hesi- 
tate long  before  it  would  give  effect  to  a  partition 
thus  made. 

If  the  award  discovered  on  its  face,  some  palpable 
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mistake  of  law  or  fact,  which  operated  greatly  to  the 
prejudice  of  one  of  the  parties,  the  party  aggrieved 
might  successively  impeach  it — {See  cases  cited 
d)ove,) — But  it  is  incompetent  to  show  by  proof,  a 
a  mere  mistake  of  law  or  fact— Pleasants ^  et  at  vs. 
Boss!" 


•I  Wash- 


156 

Equity  has  often  refused  its  aid  to  compel  the  spe- 
cific performance  of  hard  and  unconscionable  con- 
tracts for  the  conveyance  of  lands.  And  if  an  obli- 
gee, in  a  bond  for  the  conveyance  of  title,  where  the 
contract  is  of  that  character,  were  to  attempt  to  coerce 
a  performance,  Equity,  in  general,  would  leave  him 
to  his  legal  remedy  upon  the  penalty. 

It  is  not  pretended,  that  the  contract  between  Bum-" 
pass  and  the  defendant  in  error,  is  obnoxious  to  any 
legal  or  equitable  objection,  but  only  that  the  award 
made  to  eflectuate  that  contract,  inflicts  upon  Bum- 
pass  severe  injustice. 

The  conclusiveness  of  the  award,  (except  for  the 
causes  we  have  mentioned,)  precludes  the  enquiry, 
whether  a  performance  would  be  hard  or  unconscion- 
able, unless  it  were  first  successfully  attacked  by 
some  cause  distinctive  to  its  validity.  So  far,  then, 
as  the  merits  of  this  cause  are  concerned,  we  can  dis- 
cover no  error.  The  decree  is,  however,  erroneous, 
for  not  bringing  in,  either  by  personal  service  of  sulh 
pcma,  or  by  publication  and  judgment  pro  confesso^ 
the  defendants,  Buchanan  and  McCracken.  It  is 
also  erroneous  for  not  making  the  heirs  of  Rhodes 
and  Meredith  parties  to  the  bill  |  or  else  shewing 
that  they  had  none.  These  were  all  material  par- 
ties :  they  have  the  legal  title  to  a  part  of  the  land  in 
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controversy :  and  to  divest  it,  it  is  indispensable  that 
they  should  be  bnmght  in.  But,  in  as  much  as  Buni- 
pass  is  cUone  complaining,  and  as  to  him  and  Till,  the 
decree  is  regular — Till  becoming  a  transferrec,  of 
a  part  of  the  land,  with  full  notice  of  the  claim  of 
the  defendant  in  error, — occupies,  in  all  respects,  the 
situation,  that  Bumpass  would  have  occupied,  had 
he  retained  the  legal  title. 

In  this  view  of  the  case,  the  decree  is  affirmed.. 
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As  to  the  power  of  Chancery  to  co/npel  parties  to  per-- 
feet  original  agreements y  against  a  suSsequent  lien. 

Touching  such  decrees  in  Chancery  as  mil  not  sustatn 
a  writ  of  error. 

1 .  Where  parties  being  applied  to,  to  become  the  accommoda* 
tion  indorsers  of  one  on  a  bill  of  exchange,  to  secure  them-* 
seWes,  took  a  deed  of  trust  on  the  latter's  property,  and  en- 
dorsed the  bill,  and  the  bill  not  being  negotiated,  subsequent- 
ly executed  a  new  bill,  with  the  agreement,  that  a  new  deed 
of  trust  should  be  executed  ; — and  on  application  to  the  trus- 
tee for  that  purpose,  the  date  of  the  original  deed  was  chang- 
ed to  a  later  date,  and  duly  recorded  ;  and  nAerwarchjhe  trus- 
tee, on  assurances  of  the  debtor  that  the  debt  secured  by  the 
deed  had  been  paid,  took  a  dead  of  trust  to  himself  on  the 
same  property — held,  that  Chancery  had  the  power  of  decree- 
ing a  sale  of  the  trust  property,  in  favor  of  the  original  deed, 
and  thus  saving  the  lien  thereof,  to  the  benefit  of  the  first 
ctibti  que  irtut 

ft.  A  decree  in  Chancery,  which,  though  disposing  of  the  main 
principles  of  the  case,  directs  sAfi  enquiry  by  a  commissioner 
as  to  matters  which  require  report  to  a  subsequent  term, — 
and  contains  no  decree  for  costs  ; — is  not  such  a  decree  as 
will  sustain  a  writ  of  error. 

Writ  of  error  to  the  Circuit  Court  of  Lauderdale, 
on  a  decree  in  Chancery. 

The  bill  in  this  case  was  filed  by  Ezra  Webb, 
Charles  Bradford,  and  Joseph  L.  D.  Smith.  It  charg- 
ed, that  on  the  eighteenth  day  of  March,  eighteen 
hundred  and  twenty-nine,  orators,  at  the  request  of 
one  George  Boggs,  junior,  becalne^  his  accommoda- 
4P  10 


74  CASES   DETERMINED 


GARRARD,  et  al.  VS  WEBB,  et  al. 


tion  indorsers  on  a  bill  of  exchange  for  four  thou- 
sand eight  hundred  and  eighty-nine  dollars  and  eighty- 
one  cents,  drawn  on  White  <&  McClain,  of  New  Or- 
leans, ill  favor   of  the  complainant,  Smith :  that  to 
secure  the  complainants  against  all  liability  on  said 
bill)  the  said  Boggs,  according  to  agreement,  caused 
to  be  prepared  in  complainants'  favor,  a  deed  of  trust, 
in  which  William  W.  Garrard,  was  trustee,  of  sun- 
dry houses  and  lots,  lying  and  situate  in  the  town  of 
Florence ;  which  deed  of  trust  was  not  fully  excr 
cuted,  through  the  inattention  of  complainants.  That 
on  the  eighteenth  day  of  April,  eighteen  hundred  and 
twenty-nine,  the  said  Boggs  again  applied  to  com- 
plainants— informing  them  that  the  drawees  of  the 
said  bill  of  exchange  had  refused  to  accept  the  same, 
unless    complainants  became  joint  drawers,  with 
Boggs,   thereof:  that  on  Boggs'   promise  to  secure 
complainants  as  aforesaid,  by  deed  of  trust,  they  did 
become  joint  drawers,  on  above  date,  with  him,  of  a 
new  bill  of  exchange,  drawn  on  one  of  the  former 
firm  of  White  &  McClain,  for  the  amount  of  the  first 
bill, — and  which  latter  was  destroyed — the  other  be- 
ing accepted.    That  in  the  month  of  September,  of 
the  same  year,  complainants  applied  to  the  said 
Garrard   for  the  purpose  of  having  the  said  deed  of 
trust  perfected,  and  recorded  :  that  Garrard,  without 
adverting  to  the  change  in  the  responsibility  of  com- 
plainants, or  to  the  execution  of  the  second  bill, 
adopted  the  deed  which  had  been  drawn  upon  the 
endorsement  of  the  first  bill  of  exchange,  and  chang- 
ed the  date  thereof  to   the  twentieth  of  September, 
eighteen  hundred  and  twenty-nine ;  and  that  the  same 
was  then  duly  executed  and  recorded,  without  no- 
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tice  of  the  discrepancy,  until  many  years  thereafter. 
'The  bill  ayerred,  that  the  deed  of  trust  was  exe- 
cuted alone  for  the  indemnity  of  complainants  on  the 
last  bill  of  exchange,  though  it  referred  to  the  first : 
that  the  said  Boggs  baring,  at  the  inaturity  of  the 
bill  of  exchange,  failed  to  discharge  it,  it  was  paid 
by  one  of  the  complainants.  That  Boggs  having  be- 
come entirely  insolvent,  the  complainants  applied  to 
Garrard  to  carry  into  effect  the  said  deed  of  trust, 
by  sale  of  the  trust  property,  but  which  he  had  al«- 
ways  refused  to  do — alleging  in  himself  the  possession 
of  a  superior  lien  upon  it.  It,  therefore,  prayed  re- 
lidi  by  the  coercion  of  Garrard,  the  trustee,  to  a  sale 
of  the  property  conveyed,  for  the  benefit  of  com- 
plainants. 

The  answer  of  Bojjgs  admitted  all  the  allegations 
of  the  bill,  respecting  the  endorsement  and  drawing 
of  the  two  bills  of  exchange :  the  execution  of  the 
deed  of  trast ;  the  payment  of  the  last  by  one  of  the 
complainants ;  and  his  own  insolvency  :  denied  all 
fraudulent  combination  with  Garrard,  and  confessed 
his  intention  to  secure  the  complainants  in  the  ex- 
ecution of  the  deed  of  trust. 

The  answer  of  Garrard  admitted,  that  in  March, 
eighteen  hundred  and  twenty-nine,  Boggs  requested 
him  to  prepare  a  deed  of  trust,  to  secure  complain- 
ants for  their  endorsement  of  a  bill  of  exchange,  such 
as  described  in  complainants' bill ;  which  deed  was 
accordingly  drawn  and  signed  by  Boggs, — the  latter 
requesting  respondent  to  lay  it  aside,  without  having 
it  recorded:  stated,  that  respondent  heard  nothing 
more  of  the  matter  until  about  the  twentieth  of  Sep- 
tember, eighteen  hundred  and  thirty,  when  Boggs, 
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with  complainants,  called  on  respondent,  and  inquir- 
ed if  the  deed  was  recorded ;  that  being  informed  it 
was  not,  they  urged  it  to  be  done,  when  respondent 
informed  them  it  would  effect  no  purpose,  as  the  six- 
ty days  required  by  law,  had  elapsed :  that  the  com- 
plainants then  requested  respondent  to  change  the 
date  of  said  deed,  but  on  the  suggestion  of  the  respon- 
dent, it  was  agreed  te  draw  a  new,  rather  than  inter-' 
line  the  old  deed  :  that  when  about  to  draw  the  new 
deed,  respondent  having  inquired  if  no  other  altera- 
tion were  to  be  made  than  as  respected  the  date, 
was  distinctly  informed  that  there  was  none.  The 
defendants  answer  further  denied  any  knowledge  of 
the  change  in  the  parties  to  the  bill ;  and  called  for 
full  proof  of  the  numerous  allegations  of  the  bilL 
The  answer  further  stated,  that  on  the  fourteenth 
of  March,  eighteen  hundred  and  thirty-one^  Boggs' 
having  made  a  purchase  of  cotton,  amounting  to  the 
sura  of  two  thousand  nine  hundred  and  forty-eight 
dollars  and  seventy-nine  cents,  respondent  became 
his  surety,  on  the  proposal  of  Boggs,  to  secure  him  by- 
deed  of  trust  on  his  property  :  that  on  enquiring  of 
Boggs,  if  the  debt  secured  by  the  deed  of  trust  to 
the  complainants  had  been  paid,  Boggs  pledged  his 
honor,  that  every  cent  of  said  debt  had  been  paid  : 
that  from  the  lerigth  of  time  which  had  then  elapsed, 
and  from  the  circumstance  of  nothing  being  said  about 
the  matter  by  complainants,  defendant  felt  assured 
that  the  debt  had  been  paid,  and,  therefore,  became 
Boggs'  surety  for  the  amount  aforesaid,  and  took  a 
deed  of  trust  upon  the  same  property,  previously  con- 
veyed to  complainants.  Defendant  averred,  that  the 
note  which  he  had  thus  become  surety  on,  was  in 
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suit,  and  unless  he  had  the  benefit  of  his  deed,  would 
lose  the  debt. 

The  cause  was  finally  heard  upon  the  bill,  answerjS 
and  exhibits — the  testimony  not  varying  the  state  of 
facts  presented  in  the  bill,  and  admitted  in  the  an- 
swer; and  the  Chancellor  decreed  a  sale  of  the 
trust  property,  and  required  an  account  to  be 
taken  between  the  parties, — but  gave  no  decree  for 
costs. 

From  this  decree,  the  defendants  below  took  a 
writ  of  error  here. 

HITCHCOCK,  C.  J.— This  is  a  writ  of  error  to 
the  Circuit  Court  of  Lauderdale  County.  The  de- 
fendants here,  who  were  the  complainants  in  equity 
below,  allege  in  their  bill,  that  on  the  eighteenth  of 
March,  eighteen  hundred  and  twenty-nine,  they  be- 
came the  accommodation  endorsers  for  one  George 
B3g2:s,  junior,  on  a  bill  of  exchange,  drawn  by  him 
on  White  &  McClain,  of  New  Orleans,  for  the  sum 
of  four  thousand  eight  hundred  and  eighty-nine  dol- 
lars and  eighty-one  conts,  due  twelve  months  after 
date;  that  said  endorsement  was  upon  the  condition 
that  said  Boggs  should  execute  a  deed  of  trust  upon 
certain  real  estate  in  the  town  of  Florence,  belong*- 
ing  to  said  Boggs ;  that  in  conformity  with  said  agree- 
ment, the  defendant,  Garrard,  drew  up  a  deed  of 
trust,  in  which  he  was  constituted  the  trustee,  which 
was  executed  by  said  Boggs,  but  which  remained  in 
the  hands  of  said  Garrard,  not  recorded :  that  on  the 
fifteenth  of  April,  eighteen  hundred  and  twenty-nine, 
said  Boggs  again  applied  to  them,  stating  that  White 
&  McGlain  declined  aoceptmg  said  bill,  unless  the 
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complainants  would  become  joint  drawers  with  said 
Boggs,  of  said  bill,  which  was  to  be  drawn  on 
White ;  the  firm  of  White  &  McClain  having  just 
then  been  dissolved.  That  accordingly,  on  the  eigh- 
teenth April,  eighteen  hundred  and  twenty-nine,  ano- 
ther bill  was  drawn  by  Boggs  and  the  complainants, 
as  drawers,  in  favor  of  Kirknian  &  Rosser,  on  White, 
for  the  sum  of  four  thousand  eight  hundred  and  eighty- 
nine  dollars  and  eighty  one  cents,  payable  twelve 
months  after  date ;  upon  which  the  first  bill  was  given 
up  and  destroy ed ;  which  last  bill  was  accepted.  That 
upon  the  executing  this  last  bill,  it  was  agreed  be- 
tween the  parties,  that  the  complainants  should  be 
secured  upon  the  same  by  deed  of  trust,  as  was  done 
in  the  first  bill :  ihat  in  the  month  of  September, 
eighteen  hundred  and  thirty,  the  complainants  appli- 
ed to  Garrard  to  con^plete  the  deed  of  trust,  that  the 
same  might  be  executed  and  recorded:  that  Gar- 
rard, without  adverting  to  the  change  which  Jiad 
been  made  in  the  date,  and  the  manner  of  the  re- 
sponsibility of  the  complainants,  adopted  the  former 
deed,  by  changing  the  date  to  the  twentieth  Septem- 
ber ;  that  the  deed  was  then  executed  and  recorded, 
without  the  discrepancy  being  observed,  till  long  af- 
ter, by  the  complainants. 

The  bill  charges,  that  the  deed  was  executed  ex- 
pressly for  the  purpose  of  securing  the  complainants  for 
their  liability  on  the  last  bill,  and  for  no  other  purpose. 
It  charges,  that  Boggs  failed  to  pay  the  bill,  and  that 
the  same,  at  maturity,  was  protested ;  and  that  it  has 
been  paid  by  the  complainants  :  that  Boggs  has  be- 
come entirely  insolvent ;  and  that  their  only  chance 
for  indemnity  is  upon  the  property  secured  by  thp 
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deed  of  trust:  that  they  have  called  upon  Garrard 
to  cause  the  property  to  be  sold,  biit  he  refuses,  al- 
leging that  he  has  a  superior  lien  on  the  same  pro- 
perty, which  is  of  later  date. 

The  answer  of  Boggs  admits  the  material  allega- 
tioDS  of  the  bill.  Garrard  admits  the  execution  of 
the  deed  as  described  by  Boggs;  but  which  he  states 
was  not  recorded  at  the  request  of  Bogj:s :  that  he 
beard  nothing  more  of  the  matter  until  the  twentieth 
September,  eighteen  hundred  and  thirty,  when  Boggs 
and  the  complainants,  Webb  &  Smith,  called  on  him 
to  enquire  if  the  deed  had  been  recorded,  when  he 
informed  them  that  it  had  not ;  upon  which,  they  re- 
quested him  to  to  have  it  done  :  that  upon  his  advis- 
ing them  that,  as  sixty  days  had  elapsed,  the  record- 
ing would  answer  no  purpose,  they  requested  him  to 
change  the  date ;  upon  which  he  advised  them  to 
have  a  new  deed  drawn  out,  rather  than  to  interline 
the  old  one,  which  they  requested  him  to  do :  that 
as  he  was  about  to  write  the  deed,  be  enquired  of 
tiie  parties  present,  if  any  change  was  to  be  made 
in  it,  when  he  was  told,  no  other  change  than  that  of 
the  date  wa:8  required.  He  denies  that  he  had  any 
knowledge  or  intimation  of  the  change  in  the  bill. 
He  iurther  states,  that  on  the  fourteenth  March,  eigh- 
teen hundred  and  thirty-one,  Boggs  and  one  Wood- 
cock applied  to  him  to  be  their  security  for  the  sum 
of  two  thousand  nine  hundred  and  forty-eight  dol- 
lars and  ninety-two  cents,  and  that  Boggs  proposed 
togiire  him  a  deed  of  trust  on  the  above  named  pro- 
perty ;  upon  which,  on  enquiring  of  Boggs,  he  was 
informed  by  him,  on  his  honor,  that  the  debt  secured 
by  the  deed  of  toust  mentioned  in  the  compfainants' 
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bill,  had  been  satisfied  ;  that  from  the  length  of  time 
that  had  elapsed,  and  he  never  having  heard  the  sub- 
ject mentioned  by  any  of  the  parties,  combined  with 
the  pledge  of  Boggs  that  the  debt  had  been  paid, 
reluctantly  became  the  security  of  Boggs  and  Wood- 
cock, and  took  a  deed  of  trust  upon  the  same  proper- 
ty ;  which  he  sets  up  against  the  deed  first  above 
mentioned. 

The  case  was  heard  upon  bill,  answers  and  ex- 
hibits, and  a  decree  was  made,  directing  the  proper- 
ty to  be  sold,  and  the  money  paid  over  to  the  com- 
plainants :  and  a  commissioner  was  appointed  to  take 
an  account  of  the  rents  and  profits  of  the  property. 

From  which  decree,  the  case  has  come  here. 

It  is  conceded  by  the  counsel  for  the  plaintiff  in 
error,  that  as  between  the  complainants  and  Boggs, 
a  Court  of  Equity  would  be  authorised  to  make  a 
decree  for  the  complainants  :  that  the  security  hav- 
ing been  intended  for  the  indemnity  of  the  complain- 
ants against  their  responsibility  on  the  second  bill, 
the  mistake,  error,  or  omission,  to  describe  it  proper- 
ly in  the  deed  of  trust,  can  not  be  taken  advantage 
of  by  him ;  it  being  the  peculiar  province  of  a  Court 
of  Equity  to  compel  a  party  to  perform  his  agree- 
ment according  to  its  terms,  and  to  the  manifest  in- 
tention of  the  parties. 

But  it  is  contended,  that  however  true  this  may- 
be with  respect  to  the  original  parties,  yet,  that  this 
can  not  be  done,  to  the  prejudice  of  third  persons, 
who  have  honestly  acquired  an  interest  in  the  sub- 
ject matter,  and  that  in  this  instance,  the  conduct  of 
the  parties,  in  negligently  omitting,  when  they  appli- 
ed to  Garrard,  to  have  the  deed  perfected  and  re- 


JUNE    TERM,    1836.  81 


OARBARD,  6t  al.  V$   WXBB,  et  al. 


corded, — ^to  apprise  him  of  the  change  in  the  date, 
and  manner  of  the  liabilities  of  the  parties, — ogives 
him  a  superior  equity  over  them. 

Admitting  the  correctness  of  the  principle,  it  is 
difficult  to  perceive  the  application  of  it  to  this  case. 
If  the  existence  of  the  lien  is  admitted  as  between 
the  original  parties,  and  Garrard  has  been  led  to 
believe,  from  the  complainants,  that  it  had  not  been 
discharged,  of  what  consequence  to  him  was  it,  whe- 
ther there  was  an  error  in  the  description  of  the  bill, 
or  not.  The  important  fact  for  him  was,  whether 
the  property  was  incumbered.  That  it  was  so,  is 
true :  that  he  knew  it,  is  equally  so ;  and  if  he  has 
been  misled,  is  it  not  owing  entirely  to  his  reliance 
opoQ  the  assertion  of  Boggs,  that  the  lien  had  been 
discharged.  The  language  of  Boggs  to  him  was,  that 
the  debt  for  which  the  deed  was  given,  had  been  paid. 
Now  what  was  the  debt?  The  bill  described,  had 
been  cancelled,  it  is  true ;  but  the  debt,  which  in  con- 
templation of  law,  was  secured,  was  not  paid.  The 
inference  which  he  drew,  from  the  silence  of  the  par- 
ties, and  the  length  of  time  that  had  elapsed,  can  not 
aid  him,  as  they  are  no  bar,  at  law  or  in  equity,  to 
the  complainants'  demand.  The  record  of  the  deed 
was  notice  to  all  the  world,  of  the  existence  of  the 
lien ;  and  nothing  could  discharge  it,  but  the  pay- 
ment of  the  debt,  or  thq  voluntary  relinquishment  by 
the  cestui  que  trust.  The  only  negligence  which  in- 
volves any  responsibility,  was  in  his  incautiously 
tnisting  Bogg's  declaration :  and  having  relied 
on  his  veracity,  he  must  take  the  consequences  of 
his  treachery.  If  he  had  been  apprised  of  the 
error,  in  the  description  of  the  bill,  it  would  not 
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have  effected  the  case.  He  could,  with  the  same 
propriety,  rely  upon  the  matters  he  now  relies  upon 
— the  silence  of  the  parties. — The  length  of  time, 
and  the  declaration  of  Boggs,  would  have  applied  in 
that  case,  as  well  as  in  this.  If  there  is  any  thing 
wanting  to  make  the  case  conclusive  against  him,  it 
is,  that  he  was  himself  the  trustee  of  the  complain- 
ants— ^bound  to  protect  their  right,  and  through  whom 
they  were  to  convert  the  property  into  money,  in 
case  of  need. 
•1  Peteif,  The  counsel  for  the  plaintiff  in  error,  relies  upon 
the  case  of  Hunt  vs  Roiismaniere^sadm^rs  ;•  in  which 
it  is  held,  "  that  a  Court  of  Equity  may  compM  par- 
ties to  execute  their  agreements ;  but  it  has  no  power 
to  make  agreements  for  them."  The  object  of  that 
bill  was  to  compel  the  administrators  of  Rousmaniere 
to  carry  into  effect  a  contract,  which  it  was  admitted, 
the  intestate,  in  his  life  time,  intended  should  be  ef- 
fected. The  Court  refused  to  aid  the  party,  on  the 
ground,  that  the  intestate  had,  in  his  life  time,  exe- 
cuted precisely  such  an  instrument,  as  upon  reflection, 
and  advice  of  counsel,  was  thought  the  most  proper  to 
effectuate  the  contract :  that  was  done,  which  the 
the  parties  intended  to  do.  There  was  no  mistake, 
either  in  fact  or  law,  to  correct.  The  death  of  Rous- 
maniere had  defeated  the  execution  of  the  intention 
of  the  parties;  of  which  his  other  creditors  claim- 
ed the  benefft. 

The  principles  recognised  in  the  case  cited,  are  di- 
rectly applicable  to  the  case  before  us,  and  are  bind- 
ing upon  Garrard  as  well  as  Boggs.  Claiming  un- 
der Boggs,  with  notice  of  the  lien,  he  is  estopped,  a& 
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well  as  Boggs.  There  is  no  application  here  to  make 
a  new  contract,  or  to  reform  one. 

We  are,  therefore,  clearly  of  the  opinion,  that  as 
he  was  affected  with  notice  of  the  trust  deed,  and> 
not  having  been  misled  by  any  act  of  the  complain- 
ants, he  is  chargeable  with  their  prior  equity. 

It  is  insisted  by  the  counsel  for  the  defendants  in 
error,  that  the  decree  in  this  case,  is  not  such  a  final 
one  as  will  authorise  a  writ  of  error.  It  is  true, 
that  after  disposing  of  the  main  principle  of  the  bill, 
the  Court  has  directed  an  enquiry  into  the  value  of 
the  rents  and  profits  during  the  time  the  property 
has  been  in  the  possession  of  the  defendant  below ; 
of  which  he  should  make  report  to  a  subsequent  term 
of  the  Circuit  Court :  and  there  is  no  decree  for  costs. 
There  is,  therefore,  something  left  for  the  action  of 
the  Court  below,  and  which  can  not  be  done  in  this 
Court.  If  the  final  action  of  the  Court  below,  had 
been  had  upon  this  part  of  the  decree,  this  Court 
would  have  felt  bound  to  reverse  it. 

Under  the  circumstances  of  the  case,  the  writ  of 
error  must  be  dismissed,  with  costs. 
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LEWIS   AND   GORMAN    VS,   BIBB. 

Touching  the  power  of  Chancery  to  interpose  in  favor 
of  a  vendee  of  real  estate. 

1.  Chancery  will  not  relieve  a  vendee  of  real  estate,  by  enjoin- 
ing the  collection  of  notes  given  for  the  purchase  money,  on 
the  allegation,  (without  proof,)  that  the  vendor  has  no  title, 
and  has  absconded, — where  it  appears  that  the  vendee  took  a 
bond  for  titles,  conditioned  for  their  execution  on  the  payment 
of  the  first  instalment — which  instalment  had  not  been  paid, 
nor  offer  made  to  do  so,  Or  the  same  excused  ; — and  where  the 
vendee  had  suffered  judgment  against  him  on  one  of  the 
notes,  without  defending  the  sai^e. 

On  writ  of  error  from  a  decree  of  the  Circuit 
Court  of  Lawrence,  exercising  Chancery  jurisdic- 
tion. 

This  was  a  bill  in  Chancery,  filed  in  Lawrence 
Circuit  Court.  The  complainant,  Thomas  S.  Bibb, 
alleged  that  on  the  twenty-sixth  of  September,  eigh- 
teen hundred  and  thirty-one,  he  purchased  of  Wash- 
ington Lewis,  a  certain  tract  of  land,  situate  in  the 
State  of  Tennessee,  for  the  price  and  sum  of  three 
hundred  dollars ;  that  in  consideration  therefor,  he 
executed  two  notes  of  hand,  bearing  date  the  twen- 
ty-sixth of  September,  eighteen  hundred  and  thirty- 
one  ;  one  due  and  payable  the  first  of  January,  eigh- 
teen hundred  and  thirty-two,  and  the  other  on  the 
first  of  January,  eighteen  hundred  and  thirty-three  ; 
that  Lewis,  at  that  time,  to  wit,  the  twenty-sixth  of 
September,  eighteen  hundred  and  thirty-one,  execut- 
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ed  his  penal  bond,  conditioned  for  the  execution  of  a 
fee  simple  title  to  said  land,  by  the  first  of  January  af- 
ter the  date  of  said  purchase,  or  so  soon  thereafter  as 
complainant  should  pay  said  Lewis  one  hundred  and 
fifty  dollars  of  the  purchase  money  :  that  before  the 
time  when  said  first  payment  became  due,  the  said 
Lewis  transferred  said  notes,  the  first  to  some  per- 
sons unknown ;  and,  the  second,  to  wit,  that  becom- 
ing due  m  January,  eighteen  hundred  and  thirty-three, 
to  Paris  Gorman  :  that  on  this  last  note,  said  Gor^ 
man  caused  suit  to  be  brought  in  the  County  Court 
of  Lawrence,  and  thereon  obtained  a  judgment  at 
the  January  term,  eighteen  hundred  and  thirty-four, 
which  Grorman  was  then  enforcing.  Orator  charged, 
that  said  Lewis,  at  the  time  of  the  sale  of  said  lands 
to  orator,  nor  since,  had  no  title  whatever  to  the 
same ;  and  had  since  absconded  from  the  country,  and 
gone  into  parts  unknown:  Orator  charged  fraud, 
and  prayed  an  injunction  against  the  proceedings  on 
the  judgment,  and  as  to  the  collection  of  the  notes. 

Upon  this  bill,  an  injunction  was  awarded ;  and 
the  subpcena  being  subsequently  returned  nau-est^ 
judgment  pro  canfesso  was  had.  The  testimony  taken 
in  the  cause,  was  that  of  George  Gorman.  He  testi- 
fied that  he  saw  the  notes  executed,  as  well  as  the 
bond  for  titles ;  that  he  did  not  know  who  had  the 
legal  titles  thereto,  and  that  Lewis  had  left  the 
country. 

On  a  final  hearing,  the  injunction  as  to  the  collec- 
tion of  the  notes,  was  perpetuated,  until  such  time 
as  Lewis  should  exhibit  a  good  and  sufficient  title  to 
the  premises. 

This  decree  was  here  assigned  in  error. 
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Smith  for  plaintiff  in  error. 
Mc  Clung ^  contra. 

HOPKINS,  J. — This  case  was  brought  into  this 
Court,  by  a  writ  of  error  from  the  Circuit  Court  of 
Lawrence  Countv.  Bibb  filed  his  bill  on  the  Chan- 
eery  side  of  that  Court;  in  which  he  stated,  that  in 
eighteen  hundred  and  thirty-one,  he  purchased  of 
Washington  Lewis,  a  piece  of  land  lying  in  the  State 
of  Tennessee,  at  the  price  of  three  hundred  dollars 
»— one  half  of  which  was  to  have  been  paid  on  the 
first  of  January,  eighteen  hundred  and  thirty-two  ; 
and  the  other,  the  first  of  January,  eighteen  hundred 
and  thirty-three :  that  he  executed  a  note  for  each 
instalment,  and  received  from  Lewis  a  penal  bond, 
conditioned  to  be  void,  if  the  obligor  should  convey 
to  Bibb  a  good  and  sufiicient  title  in  fee  simple,  by  the 
first  of  January,  eighteen  hundred  and  thirty-two,  or 
so  soon  thereafter  as  Bibb  should  pay  the  first  instal- 
ment of  the  purchase  money :  that  the  two  notes 
Were  transferred  by  Lewis  before  the  first  was  due 
— one  to  a  person  unknown,  and  the  other,  payable 
the  first  of  January,  eighteen  hundred  and  thirty- 
three,  to  Gorman,  one  of  the  plaintiffs  in  error :  that 
Lewis  never  had  any  title  to  the  land ;  was  insolvent ; 
and  had  absconded  from  the  country  ;  and  that  Gor- 
man, in  January,  eighteen  hundred  and  thirty-four, 
obtained  a  judgment  for  the  amount  due  on  the  note, 
which  had  been  transferred  to  him.  Upon  the  bill, 
the  judgment  was  enjoined,  and  as  the  defendants  to 
it  were  not  inhabitants  of  the  State,  the  Circuit 
Court  made  the  order  of  publication,  which  is  neces- 
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sarj  in  such  case,  and  the  bill  was  afterwards  taken 
pro  confesso. 

Tbe  only  deposition  which  was  taken  in  the  cause^ 
proves  only  that  the  witness  did  not  know  that  the 
title  had  ever  been  conveyed  by  Lewis  to  Bibb,  and 
that  Lewis  left  the  country  in  the  autumn  of  eigh- 
teen hundred  and  thirtv-two ;  which  must  have  been 
eight  months  after  the  note,  first  payable,  was  due : 
but  there  is  no  evidence  in  the  deposition  that  he  was 
insolvent,  or  without  a  title  to  the  land. 

The  Court  decreed  that  the  injunction,  which  em- 
braced the  note,  the  holder  of  which  was  unknown, 
as  well  as  the  judgment,  should  be  continued,  until 
Lewis  should  exhibit  to  that  Court  a  satisfactory  ti-' 
tie  in  himself,  and  a  conveyance  of  it  to  Bibb.  The 
defendants  to  the  bill  were  decreed  also  to  pay  the 
costs  of  this  suit,  and  of  that  at  law,  in  which  the 
judgment  was  rendered. 

The  agreement  of  the  parties  gave  Bibb  no  right 
to  demand  a  conveyance  of  the  title,  until  he  paid, 
or  should  offer  to  pay,  the  first  instalment  of  the  pur- 
chase money.  His  vendor  remained  in  the  country 
at  least  eight  months  after  the  first  note  became  due; 
during  which  time,  he  does  not  pretend  that  he  offer- 
ed to  pay  it.  If  he  had  complied  with  his  own  part 
of  tbe  agreement,  or  had  offered  to  do  so,  and  the 
vendor  had  unjustly  withheld  the  title, — or  from  hav- 
ing none  himself,  had  been  unable  to  convey  it,  the 
action  at  law  could,  and  ought  to,  have  been  defend- 
ed. If  Bibb,  with  such  a  defence,  at  law,  had  omit- 
ted to  make  it,  a  Court  of  Equity  would  not  listen  to 
his  complaint  of  the  injustice  of  the  judgment,  un- 
less he  could  make  it  appear  that  he  had  been  pi^- 
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vented  by  some  cause,  which  he  could  not  control, 
from  defending. the  action.  But,  Bibb  hadno  defence 
to  the  action,  because  he  had  not  done  what  the 
agreement  required  of  him.  We  know  of  no  prin- 
ciple that  authorises  a  Court  of  Equity  to  take  ju- 
risdiction of  a  case,  in  which,  the  question  presented 
by  the  complainant,  would  have  been,  if  he  had  com- 
plied with  his  part  of  the  agreement,  of  a  legal  cha- 
racter. 

To  give  relief,  in  this  case,  would  extend  the  juris- 
diction of  Chancery  farther  than  to  exercise  the 
power  of  determining  legal  questions,  which  existed 
before  ^the  trial  of  an  action  at  law,  in  which  they 
arose,  but  were  not  made ;  and  this  power  Courts  of 
Equity  have  always  disclaimed. 

Relief  to  Bibb,  would  be  to  supply,  in  the  first 
place,  his  omission  to  do  his  duty — and  in  the  next, 
to  consider  his  case  as  if  he  had  discharged  the  duty 
himself,  and  been  prevented  by  something,  over  which 
he  had  no  control,  from  making  his  defence  to  the 
action  at  law. 

It  does  not  appear  from  the  record,  who  has  had 
the  possession  of  the  land  since  it  was  purchased  by 
Bibb.  The  inference  from  what  does  appear,  is,  that 
the  possession  has  been  with  Bibb.  If  he  had  com- 
plied with  his  part  of  the  agreement,  he  could  not 
have  defended  the  action,  upon  the  ground,  that  no 
title  had  been  made  to  him,  while  he  retained  the 
possession.  To  give  him  a  right  to  such  a  defence, 
or  to  entitle  him,  under  any  circumstance,  to  a  de- 
cree, rescinding  the  agreement,  it  was  necessary  that 


R.  455;  2  he  should  have  disaffirmed  the  contract,  by  abandou- 
iu^5t9. '  ^^S  ^^  restoring  the  possession.' 
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As  the  defendants  in  the  suit  were  neither  served 
with  process — nor  inhabitants  of  the  State — and  the 
land  lies  in  another  State, — the  Circuit  Court  of  the 
county  of  Lawrence,  could,  under  no  circumstances, 
have  taken  jurisdiction  of  any  matter  alleged  in  the 
bill,  but  for  the  judgment  which  was  rendered  by  the 
County  Court  of  that  county. 

There  being  nothing  in  the  case,  for  which  the 
judgment  ought  to  have  been  enjoined,  a  decree 
against  the  vendor  for  a  specific  performance  of  the 
agreement  could  not  be  made,  were  the  bill  framed 
also  for  that  purpose.  Of  such  a  bill,  as  the  land 
lies  in  Tennessee,  a  Court  of  Equity  in  that  State 
might  take  jurisdiction,  though  the  person  of  the 
vendor  may  be  beyond  the  reach  of  its  process. 

The  decree  is  erroneous.  Let  it  be  reversed,  and 
the  bill  dismissed. 
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m'broom,  et  aL  vs.  the  governor,  for  use,  &c. 

As  to  the  evidence  admissible  under  a  replication  taking 
an  issue  to  the  country — the  plea  improperly  con- 
cluding with  a  verification. 

As  to  the  conclusiveness  of  a  judgment  between  par- 
ties. 

1.  Matters  of  evidence,  which  caa  not  be  rtflied  as  an  estops 
pel,  but  which  must  be  relied  on,  if  at  all,  as  evidence  under 
an  mue, — may  properly  be  admitted  under  a  replication,  tak^ 
ing  issue  to  the  country,  to  a  plea  which  in^roperly  covk^ 
eludes  with  a  verification. 

2.  The  record  of  a  judgment  rendered  upon  proceedings  by  fcC 
fa.  against  sureties  upon  a  writ  of  error  bond,  taken  upon*  the 
removal  to  the  Supreme  Court  of  a  particular  cause ;  in 
which  cause  it  was  determined  that  a  payment  made  to  one 
as  a  deputy  sheriff,  by  a  defendant  to  the  judgment,  was  a 
satisfaction  of  the  same — held  to  be  conclusive,  in  a  suit 
brought  by  the  plaintiff  in  such  judgment  against  the  sureties 
of  the  sheriff  on  his  official  bond,  to  recover  the  amount  so 
paid  to  his  deputy ^ — it  appearing  that  notice  was  given  to  the 
defendants  ;  and  that  the  sheriff's  representative  appeared 
and  defended  the  suit  in  error  :  also  that  the  deputy  was  one 
of  the  defendants  in  the  suit  by  9ct.  fa, 

3.  In  an  action  by  a  plaintiff  in  a  judgment  to  recover  of  & 
sheriff's  sureties,  money  received  thereon  by  the  sheriflT's  de- 
puty,— notice  to  the  sheriff's  administrator,  that  in  the  event 
of  a  pending  suit  being  determined  against  the  plaintiff  in 
the  judgment,  the  estate  of  the  sheriff  would  be  held  liable, 
held  sufficient,  without  the  production  of  the  receipts  signed 
by  the  deputy, — the  sheriff,  under  such  notice,  appearing  and 
defending  the  suit. 

This  case  originated  in  an  action  of  debt,  prosecut- 
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ed  in  the  Circuit  Court  of  Madison  County,  in  the 
name  of  Samuel  B.  Moore,  for  the  use  of  Francis  E. 
Rives,  against  Stephen  McBroom,  William  Derrick, 
Robert  Walton,  and  Lewis  Moore ;  and  was  found- 
ed upon  the  official  bond  of  William  McBroom,  as 
sheriff  of  Madison  County,  and  of  which  the  defend- 
ants were  the  sureties. 

The  declaration  complained,  'Tor  that  the  defend- 
ants, and  one  William  McBroom,  in  his  life  time,  who 
died  before  the  commencement  of  this  action,  hereto- 
fore, to  wit,  on  the  fourth  day  of  November,  eighteen 
hundred  and  twenty-two,  in  the  county  aforesaid,  by 
their  certain  writing  obligatory,  sealed  with  their 
seals,  and  now  here  to  the  Court  shewn,  the  date 
whereof  is  the  day  and  year  last  aforesaid,  acknow- 
ledged themselves  to  be  held  and  firmly  bound  unto 
Israel  Pickens,  Governor  of  the  State  of  Alabama, 
and  his  successors  in  office,  in  the  penal  sum  of  ten 
thousand  dollars,  when  demanded,  to  be  paid  to  the 
said  Israel  Pickens,  Governor  of  the  State  aforesaid, 
Or  his  successors  in  office,  when  they,  the  said  defend- 
ants, and  the  said  William  McBroom,  sliould  be 
thereunto  afterwards  requested ;  which  said  writing 
obligatory  was  subject  to  a  certain  condition  there 
under  written,  whereby,  after  reciting  to  the  effect 
following,  to  wit, — '  Whereas  the  above  bound  Wil- 
liam McBroom,  has  been  duly  elected  sheriff  of  the 
said  county  of  Madison,  according  to  law, — the  con- 
dition of  the  above  obligation  was  such,  that  if  the 
above  bound  William  McBroom,  did  well,  diligently, 
and  faithfully  perform  all  the  duties  incumbent  on 
bim,  as  required  by  law,  in  his  said  office  as  sheriff  of 
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the  county  of  Madison  as  aforesaid,  then  the  said 
writing  obligatory  should  be  void.' " 

The  plaintiff  averred,  that  the  said  William  Mc- 
Broom  did  not  well,  diligeotly  and  faithfully  perform 
all  the  duties  incumbent  on  him,  as  required  by  law, 
as  sheriff  of  the  county  of  Madison  aforesaid ;  but 
that  the  said  William  McBroom,  in  his  life  time,  to 
wit,  on  the  eigth  day  of  April,  eighteen  hundred  and 
twenty-three,  and  on  divers  other  days  and  times,  be- 
tween that  day  and  the  twenty-fifth  day  of  July  last 
afdresaid,  by  virtue  of  his  said  office  of  sheriff  of  the 
county  aforesaid,  received  by  the  hands  of  Willium 
Saunders,  who  was  a  deputy  sheriff  of,  and  under 
him,  the  said  William  McBroom,  divers  sums  of  mo- 
ney, and  Tennessee  Bank  notes,  amountingtogether, 
and  in  value,  to  a  large  sum  of  money,  to  wit,  the 
sum  of  twenty-three  hundred  dollars,  of  and  belong- 
ing to  the  said  Francis  E.  Rives,  which  said  sums  of 
money,  and  Bank  notes,  were  received  by  the  said 
William,  as  aforesaid,  of  Walter  Otey,  on  a  writ  of 
fieri  facias,  which  issued  from  the  office  of  the  clerk 
of  the  Cdiinty  Court  of  Madison,  bearing  date  the 
first  day  of  March,  eighteen  hundred  and  twenty- 
three,  and  returnable  on  the  fourth  Monday  of  July, 
eighteen  hundred  and  twenty-tliree,  being  in  favor 
of  the  said  Francis  E.  Rives,  against  the  said  Wal- 
ter Otey  and  William  Lewis,  and  directed  to  the 
sheriff  of  the  said  county  of  Madison:  and  that  the 
said  William  McBroom,  in  his  life  time,  wholly  ne- 
glected and  refused  to  pay  the  said  sum  of  money 
last  aforesaid,  or  any  part  thereof,  to  the  said  Fran- 
cis E.  Rives,  contrary  to  the  form  and  effect  of  the 
said  condition   of  the  said  writing  obligatory;  by 
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means  whereof  the  same  became  forfeited,  and  an 
action  had  accrued  to  the  plaintiff',  &c. 

The  defendants  craved  oyer  of  the  bond  and  con- 
dition, and  demurred;  and  subsequently,  the  follow- 
ing pleadings  were  filed,  to  wit : 

First — "  And  the  said  defendants  come  and  defend 
the  wrong  and  injury,  when,  &c.,  and  for  plea,  say 
aciio  non,  because  they  say  that  said  sura  of  money 
in  said  declaration  mentioned,  was  not  received  by 
said  William  Saunders,  by  virtue  of  his  official  au- 
thority as  deputy  sheriff,  and  that  the  same  never 
came  into  the  possession  of  the  said' McBroom ;  and 
this  they  are  ready  to  verify ;  wherefore  they  pray 
judgment,"  &c. 

"  General  replication  and  issue." 

Second — A  plea  that  at  the  time  of  the  reception 
of  said  money  by  said  Saunders,  the  said  McBroom 
was  not  sheriff  of  Madison  County ;  to  which  there 
were  also  replication  and  issue. 

Third — That  at  the  time  of  the  reception  of  said 
money,  said  plaintiff  was  a  non-resident,  and  had  no 
agent  in  the  County  of  Madison  to  receive  the  same : 
also  replication  and  issue. 

Fourth — After  oyer  craved,  of  the  writing  obliga- 
tary,  and  the  condition  thereto,  the  plea,  that  defend- 
ants were  only  the  sureties  of  the  said  McBroom, 
who  was  deceased;  and  relying  upon  the  statute  of 
non-claim  :  also  replication  and  issue. 

Upon  this  state  of  pleadings,  a  verdict  and  judg- 
ment were  had  for  plaintiff,  and  by  biirof  exceptions 
the  cause  was  removed  here. 

The  bill  of  exceptions  set  forth  the  following  facts: 
the  plaintiff   read  to  the  jury   the  bond  of  Wil- 
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liam  McBroom,  and  of  the  defendants,  his  sure- 
ties, as  declared  upon,  and  by  records  proved,  that 
at  July  term,  eighteen  hundred  and  thirty-one,  said 
Rives  recovered  of  Walter  Otey,  William  Lewis, 
Frederick  Jones,  Irby  Jones,  and  Edwin  Jones, 
the  sum  of  three  thousand  and  ninety-one  dol- 
lars and  fifty-nine  cents,  debt  and  damages,  besides 
costs ;  that  Otey  and  Lewis  brought  error  upon  that 
judgment,  and  gave  bond  with  sureties  to  supersede 
the  execution :  that  in  the  appellate  Court  the  judg- 
ment was  affirmed,  and  that  execution  issued  there- 
on, to  the  sheriff  of  the  said  County  of  Madison,  and 
returnable  to  the  succeeding  term  of  the  said  Coun- 
ty Court :  that  this  execution  was  endorsed  by  the 
said  William  McBroom,  as  follows — "  Received  first 
of  March,  eightoen  hundred  and  twenty-three,  Wm. 
McBroom,  sheriff;"  and  a  return,  in  the  hand-writ- 
ing of  William  Saunders,  in  the  following  words — 
"  Taken  up  by  writ  of  error,  July  twenty-fifth,  eigh- 
teen hundred  and  twenty-three — Wm.  McBroom, 
sh'ff,  by  his  deputy,  W.  Saunders."  That  on  the 
twenty-fifth  of  July,  eighteen  hundred  and  twenty- 
three,  the  said  Otey  sued  out  another  writ  of  error  to 
the  Supreme  Court,  and  gave  bond  in  error,  with  said 
Saunders  and  Joseph  Fenwick,  as  sureties :  that  the 
judgment  in  the  Supreme  Court  was  affirmed,  and 
execution  issued  thereon,  which  was  returned  nulla 
bona.     ' 

*  The  plaintiff  then  read  to  the  jury  two  receipts, 
in  the  hand-writing  of  Saunders,  as  follows — "  Rec'd 
of  Walter  Otey,  five  hundred  dollars,  Tennessee 
money,  which  is  to  be  applied  to  an  execution,  F.  E. 
Rives    vs.  Walter    Otey,    &c. — April   twenty-first, 
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eighteen  hundred  and  twenty-three. — W.  Saunders, 

D.  S."— "  Rec'd  of  Walter  Otev,  one  thousand  dol- 
lars,  in  Tennessee  Bank  notes,  which  is  to  be  applied 
toward  the  payment  of  an  execution,  which  Francis 

E.  Rives  obtained  against  said  Walter  Otey  and 
William  Lewis,  in  the  County  Court  of  Madison 
County — W.  Saunders,  D.  S." 

The  plaintiff  then  proposed  to  prove  by  the  re- 
cords, that  on  the  eighteenth  of  September,  eighteen 
hundred  and  twenty-six,  the  said  Rives  sued  out  of 
the  Circuit  Court  of  Madison,  a  scire  facias  against 
said  Saunders  and  Fen  wick,  sureties  of  the  said 
Otev  in  the  said  writ  of  error  bond,  in  order  to  have 
award  of  execution  against  them  thereon :  upon 
which  scire  jacias  he  obtained  judgment ;  which  was 
subsequently  taken  to  the  Supreme  Court  on  writ  of 
error,  and  affirmed.  That  upon  this  proceeding,  the 
said  Fenwick  relied  upon  the  aforesaid  payments  to 
Saunders ;  and  of  all  which,  the  said  William  Mc- 
Broom  was  notified — the  service  of  the  said  notice 
having  been  made  by  the  attorney  of  Rives. 

The  plaintiff  also  gave  in  evidence  certain  notices 
to  the  administrators  of  McBroom,  and  to  the  said 
defendants — part  thereof  being  served  by  the  sheriff; 
the  object  of  which  was  to  apprise  them  that  the 
proceedings  under  the  sdre  Jacias  would  be  used  in 
evidence  against  them  in  a  future  suit,  m  the  event 
that  it  was  determined  that  the  aforesaid  payments 
were  properly  made  to  the  sheriff. 

All  these  records,  and  proceedings  under  the  scire 
facias,  were  admitted  by  the  Court,  notwithstanding 
the  objection  of  the  defendants. 

The  defendants  then  offered  to  give  in  evidence  the 
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deposition  of  the  said  Saunders ;  which  the  Court  re- 
jected. 

The  Court  instructed  the  jury,  that  the  evidence 
offered  by  the  plaintiff,  as  above  set  forth,  was  con- 
clusive evidence  of  the  fact  that  the  amount  of  mo- 
ney mentioned  in  the  aforesaid  receipts,  were  pay- 
ments to  the  said  3IcBroom,  as  sheriff,  on  the  afore- 
said execution. 

McClung  and  Robertson  for  pi' tiff — Ormonde  contra- 

HITCHCOCK,  C.  J.— This  was  an  action  of  debt, 
in  the  name  of  the  Governor,  for  the  use  of  Rives, 
against  the  plaintiffs  in  error,  on  a  bond,  as  securi- 
ties of  William  McBroom,  late  sheriff  of  Madison 
County. 

The  declaration  sets  out  the  bond  and  condition, 
and  assigns  as  a  breach,  that  "  the  sheriff,  by  the 
bands  of  one  William  Saunders,  his  deputy,  received 
divers  sums  of  money  and  Tennessee  Bank  notes, 
amounting  to  twenty-three  hundred  dollars,  belong- 
ing to  said  Rives,  received  by  said  deputy,  under 
and  by  virtue  of  an  execution  in  favor  of  said  Rives, 
against  one  Otey,  duly  issued,  &c. ;  which  the  said  she- 
riff had  wholly  neglected  and  refused  to  pay  over,  &c. 

The  first  plea  of  the  defendants  states,  that  "  the 
said  money  was  not  received  by  the  said  William 
Saunders  by  virtue  of  his  official  authority,  as  depu- 
ty sheriff;  and  that  the  same  never  came  into  the 
possession  of  the  said  William  McBroom;  which 
they  were  ready  to  verify,"  &c. 

To  this  plea  there  was  a  general  replication  and 
issue,  in  short ;  there  was  also  a  plea  of  the  statute  of 
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non-claim — McBroom,  the  sheriff,  having  died  before 
the  suit  was  brought; 

At  the  trial,  the  plaintiff  below,  gave  in  evidence 
the  records  and  proceedings  in  a  suit  of  set.  fa.  brought 
bjr  Rives  against  Fen  wick  and  Saunders,  the  secu- 
rities of  Otey,  upon  a  writ  of  error  bond,  on  a  judg- 
ment affirmed  in  the  Supreme  Court,  in  the  suit  upon 
which  the  money  had  been  collected  by  Saunders ; 
in  which  it  was  decided  that  the  payment  by  Otey, 
to  Saunders,  was^o  tanto^  a  discharge  of  the  judg- 
ment ;  and  to  convict  the  defendants  with  the  suit,  a 
notice  to  Mills,  the  administrator  of  William  Mc* 
Broom,  was  produced :  also,  two  notices  to  the  de- 
fendants in  this  suit,  of  the  pendency  of  the  same, 
and  that  if  judgment  should  be  rendered  against  said 
Rives,  he  would  look  to  the  defendants  as  secu- 
rieties  of  McBroom,  for  the  amount  collected  by 
Saunders,  his  deputy.  The  notices  to  Mills,  and  otic 
of  the  notices  to  the  plaintiffs  in  error,  were  served 
by  Samuel  Pete,  Esquire,  Rives'  attorney :  the 
other  notice  to  the  plaintiffs  in  error,  of  a  similar  cha*- 
racter,  was  served  by  the  vsheriff  of  Madison  county. 
Proof  was  also  given,  shewing  that  Mills,  the  ad- 
ministrator, employed  counsel  and  attended  the  tridl 
of  the  suit  on  the  sci,  fa.  The  testimony  of  Samuel 
Pete  was  also  admitted,  who  proved,  "  that  within 
eighteen  months  after  the  grant  of  administration  on 
the  estate  of  William  McBroom,  in  order  to  make 
demand  of  the  administrator,  so  as  to  prevent  the  ope- 
ration of  the  statute  of  non-claim,  he  gave  to  the  ad- 
ministrator a  verbal  history  of  the  matters  involved 
in  the  proceedings  on  the  scL  fa,  against  Saunder?* 
and  Fenwick,  stating  to  him,  that  if  they  (Saunders 
4P  13 
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and  Fenwick,)  should  succeed  in  establishing  the 
payments,  made  by  Otey  to  Saunders,  as  payments 
to  said  McBroom,  that  then  Rives  would  look  to  the 
estate  of  McBroom  for  that  amount :  that  he  could 
not  say  that  he  mentioned  the  receipts  given  by  Saun- 
ders, as  deputy,  for  the  money  paid  by  Otey,  particu- 
larly, or  the  sums  they  called  for,  or  dates  :  that  he 
did  not  present  the  receipts,  they  being  then  in  the 
hands  of  Otey's  securities,  and  did  not  present  any 
written  specification  or  memorandum  of  the  demand, 
or  facts  constituting  it ;  nor  could  he  say  that  he  in- 
formed the  administrator  that  he  was  then  making  a 
presentment  of  the  claim,  or  demand,  to  prevent  the 
bar  of  the  statute."  Two  receipts  signed  by  Saun- 
ders, shewing  the  amount  he  had  received  of  Otey 
on  the  judgment,  were  also  read. 

The  whole  of  this  evidence  was  excepted  to  by 
the  defendants  below  ;  but  the  exceptions  were  over- 
ruled. The  testimony  of  Saunders,  the  deputy,  and 
who  was  one  of  the  defendants  in  the  suit  on  the  sci. 
fa.,  was  offered  by  the  plaintiffs  in  error,  but  which 
was  rejected  by  the  Court.  There  was  a  verdict  and 
judgment  for  the  plaintiff  below,  for  the  amount  re- 
ceived by  Saunders,  with  interest. 

A  bill  of  exceptions  was  taken  at  the  trial  pre- 
senting the  above  facts,  and  also  stating  sundry  in- 
structions of  the  Court,  which  were  excepted  to,  and 
sundry  instructions  asked,  which  were  refused.  The 
Court  held  that  the  proceedings  on  the  sci./a.^  cou- 
pled with  the  notices,  were  conclus'ive  evidence  to 
bind  the  sheriff  and  his  securities,  and  that  the  evi- 
dence of  Sanmel  Pete,  as  to  the  presentation  of  the 
claims,  took  the  case  out  of  the  statute  of  non-claim, 
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and  rejected  all  evidence  by  the  defendants  to  con- 
trovert the  conclusiveness  of  the  liability  of  the  de- 
fendants. 

The  case  has  been  very  fully  argued  here  upon 
many  points  of  much  intricacy ;  only  as  many  of 
which  will  be  noticed  as  w^ill  be  necessary  to  its  de- 
termination. 

1.  The  first  inquiry  proper  to  make,  is,  whether 
the  testimony  was  proper  under  the  issue. 

The  counsel  for  the  plaintiffs  in  error  contend,  that 
if  this  evidence  was  proper  to  accomplish  the  ob- 
jects of  the  defendant  in  error,  it  should  have  been 
pleaded  specially,  by  way  of  estoppel;  and  that  it 
could  not  be  received  under  the  pleadings  as  they 
stand. 

The  breach  assigned  a  distinct  cause  of  liability, 
to  wit,  the  reception  of  money  by  the  deputy  in  his 
official  capacity,  which  had  not  been  paid  over ;  and 
the  plea  is  a  simple  negation  of  the  fact  of  its  recep- 
tion in  that  capacity.  Now,  according  to  all  the  well 
settled  rules  of  pleading,  this  formed  an  issue  of  it- 
self, and  the  plea  might,  and  should  have  concluded 
to  the  country.  That  it  concludes  with  a  verification, 
which  would  have  been  cause  of  special  demurrer,  if 
ourstatute  had  not  prohibited  such  a  proceeding,  does 
not  alter  the  case.  The  replication  properly  conclud- 
ed to  the  country,  as  the  plea  should  have  done, — the 
plaintiff  below  could  not  have  replied  specially  the 
facts,  by  way  of  estoppel :  they  consisted  of  matters 
of  record,  and  of  matters  in  pats.  Now,  no  instru- 
ment in  writing,  not  under  seal,  or  by  parol,  can  be 
pleaded  as  an  c;<top|)e! ;  and  when  such  is  the  case, 
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co.Lit.352  they  must  be  relied  upon  as  evidence  under  an  issue.** 
Di^.*Mtop'  ^n  estoppel  must  be  complete  in  itself  without  the 
X*3, 79;^i8  **^  of  any  thing  in  connexion  with  it.  The  doctrine 
johD8.R6p  Qf  estoppel  does  not,  therefore,  apply  to  this  case. 

2,  Exception  was  taken  to  the  sufficiency  of  the 
service  of  the  notice,  by  the  sheriff. 

Our  statute  declares,  "  that  all  notices  in  writing, 
which  may  be  necessary  or  proper  to  be  given,  by  either 
plaintiff  or  defendant,  in  any  suitj  either  at  common 
law  or  in  Chancery,  may  be  served  by  the  sheriff  of 
any  county,  and  the  return  of  the  sheriff  shall  be 
good  and  sufficient  in  any  Court  of  record  in  this 
State."  This  is  a  remedial  statute,  and  should  re- 
ceive a  liberal  construction.  To  determine  its  appli- 
cation to  this  case,  it  will  be  neeessary  to  ascertain 
whether  the  notices  can  have  any  legal  effect  upon 
the  rights  of  the  plaintiff ;  for  the  statute  authorises 
all  notices,  that  may  be  necessary  or  prcper,  to  be 
served  by  the  sheriff.  The  object  of  these  notices 
was  to  bind  the  parties  by  the  result  of  the  suit  against 
Saunders  and  Fenwick.  If  the  judgment  in  that 
case  could  have  no  effect  upon  them,  for  that  pur- 
pose, to  enable  the  plaintiff  to  rely  upon  the  record, 
either  as  prima  fadCj  or  conclusive  evidence  of  their 
liability  to  him,  then  they  were  not  such  notices  as 
the  sheriff  could  serve ;  otherwise,  they  were,  and 
this  brings  us  to  the  principal  point  of  the  case,  which 
is, 

3.  The  effect  of  the  judgment  in  the  case  against 
Fenwick  and  Saunders. 

The  plaintiffs  in  error  contend,  that  they  were  nei- 
ther parties  nor  privies  to  that  suit:  that  they  were 
not  bound  to  defend  it ;  and  they  state,  as  a  promi- 
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nent  reason,  that  they  could  not  in  that  suit,  have 
arailed  themselves  of  the  benefit  of  the  testimony 
of  Saunders,  the  deputy,  he  being  a  defendant  to  the 
suit :  that  they  ought  not  now  to  be  denied  the  op- 
portunity of  establishing  the  truth  of  the  case,  as 
stated  in  their  plea. 

To  this  it  is  replied,  that  the  questions  presented 
in  the  issue,  by  the  pleadings  in  this  suit,  are  identi- 
cal with  those  in  the  other  suit :  that  there  must  be 
an  end  at  some  time  to  litigation  :  that  Rives,  hav- 
ing a  right  to  the  money  from  some  one,  was  autho- 
rised to  notify  all  persons  who  were,  or  might  become 
liable  to  him,  to  be  present  to  protect  their  rights : 
that  having  done  so  in  this  case,  he  cannot  now  be 
compelled  to  submit  his  rights  to  a  second  trial ;  that 
the  securities  of  a  sheriff  are  bound  by  the  notice  to 
their  principal ;  that  a  judgment  which  binds  the 
principal,  either  directly  or  indirectly,  binds,  to  the 
same  extent,  the  securities,  unless  they  can  shew  it 
was  obtained  by  fraud  or  collusion ;  otherwise,  the 
same  question  would  be  twice  tried  by  different  per- 
sons, who  compose  but  one  and  the  same  party  in  in- 
terest :  that  if  this  point  cap  be  questioned,  the  case 
is  put  at  rest  by  the  notice  to  the  sureties  themselves, 
which,  upon  every  principle,  estops  them  from  contest- 
ing the  point  again,  when  sued  themselves. 

In  further  illustration  of  this  view  of  the  case,  it 
is  maintained,  that  Rives'  right  of  action  against 
the  present  defendants  does  not  depend  upon  the  re- 
sults of  the  action  on  the  sci.Ja.  Both  actions  might 
have  been  brought  at  the  same  time,  and  the  verdict 
on  the  sci.fa,  might  have  been  used  immediately  after 
it  was  recorded  in  the  other  suit.     The  trial  of  the 
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issue  on  the  sou  fa.  made  it  conclusive  against  the  de- 
fendants in  the  present  suit,  and  bound  both  parties 
to  it.  If  it  had  been  against  Fenwick  and  Saunders, 
it  would  have  also  been  conclusive  in  favor  of  the 
defendants  below.  If  the  trial  of  the  suit  against 
the  defendants  below  had  first  come  on,  there  would 
have  been  no  evidence  conclusive  in  its  character 
against  them,  but  all  would  have  been  open  to 
contradiction  ;  but  the  trial  of  the  issue  in  the  suit 
on  the  sci./a.  determined  the  rights  of  all  persons  in- 
terested in  it. 

If  this  is  not  held  to  be  the  legal  result,  Rives, 
who,  it  is  admitted,  has  an  undoubted  right  to  the 
money  from  some  one,  may  be  wholly  defeated  in 
his  recovery,  without  any  fault  on  his  part.  Having 
united  with  the  present  defendants  below,  to  estab- 
lish the  right  against  Saunders  and  Fenwick,  and 
they  having  failed  there, — if  they  now  are  permitted 
to  turn  round,  and  witii  the  aid  of  Saunders,  deny 
that  liability,  Ixives  may  b(^  left  wholly  remediless — 
a  consequence,  which  the  principles  of  justice,  and 
of  law,  cannot  permit. 

Many  authorities  have  hccn  read  and  referred  to, 
on  both  sides  ;  a  few  only  of  which,  will  be  noticed 
by  the  Court. 
•6  Johna.     In  the   case   of  Kip  vs   Briqham,  et  ah — it  was? 

R.  15o»  -^  *^ 

held,  that  a  judgment  against  a  sheriff  for  an  escape, 
on  a  bond  for  the  liberties  of  the  jail,  granted  to  a 
prisoner  in  execution,  was  conclusiue  evidence  in  a 
suit  by  the  sheriQ'  against  the  securities  of  tlie  pri- 
soner; they  having  received  7ioiice  ^xo\\\  the  sheriff  of 
the  suit,  and  having  aidrd  in  the  defence.  The  same 
principle  was  again  n^'o^niziMl  in  7  Johui^on^  1f>S. 
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In  the  case  of  Bender  vs  Fromberger' — the  same  ^4  u^„^ 
point  was  ruled  on  an  action  of  covenant  for  land;  so^^- 
also  in  2  Term  R.  316,  and  2  Marshall,  304. 

The  same  principle  was  recognized  in  this  Court, 
in  the  case  of  McBroomv^  Somerville,  et  ah — where  g'^ll®'^*'*' 
it  was  held,  that  "  a  security  on  an  injunction  bond 
could  not  go  into  the  merits  of  the  previous  decree, 
rendered  against  his  principal,  nor  of  the  original 
judgment  at  law,  which  had  been  enjoined ;  no  fraud 
being  alleged  in  the  rendition  of  the  decree." 

The  Court,  in  the  opinion  delivered,  do  not  appear 
to  place  the  decision  upon  any  statute  law  of  our 
State,  as  to  injunction  bonds;  but  upon  the  general 
principles  applicable  to  bonds  of  indcnmity,  which, 
according  to  Pothicr  on  Obligations,' do  not  come  fPa"  4.ch, 
within  the  rules  of  res  inter  alios  acta,  6u 

On  the  part  of  the  plaintiffs  in  error,  the  case  of 
Fozcroftj  Treasurer,  S^c,  vs  Nevins,  et  a0 — is  cited.  72,  ^^^^ ' 
In  this  case,  which  was  a  bond  given  by  a  collector 
of  taxes,  the  condition  was,  that  "  he  should  collect 
all  such  rates  as  he  should  have  sufficient  warrant 
for,  under  the  hands  of  tlie  assessors,  according  to 
law."  The  action  was  against  principal  and  securi- 
ties. The  collector  made  no  defence,  but  made  default, 
and  the  securities  defended  themselves  upon  the 
ground,  that  their  principal  never  had  any  sufficient 
warrant,  &c.  The  Court  held,  that  the  judgment  by 
default  against  the  principal,  did  not  affect  the  secu- 
rities. They  say,  that  "  the  express  language  of  the 
condition  was,  that  the  securities  undertook  for  the 
fidelity  of  the  principal,  when  he  should  be  furnished 
with  kgcil  autfioritt/,  necessary  to  the  effectual  dis- 
charge of  his  duty.     This  not  having  been  done,  the 
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Court  could  not  extend  their  liability,  by  construction 
beyond  the  bounds  by  which  it  is  expressly  qualified 
limited  in  plain  and  explicit  terms :"  that,  in  conse- 
quence of  the  insufliciency  of  the  authority  of  the 
collector,  arising  from  the  negligence  of  the  town 
officers,  in  whose  behalf  the  plaintiff  prosecutes,  no 
liability  had  attached.  Had  the  authority  of  a  legal 
warrant  been  produced,  the  case  would  have  been 
otherwise.  In  that  particular,  this  case  is  at  once 
distinguishable  from  the  case  at  bar. 

In  the  case,    The  State  vs  Davis* — on  a  recogni- 

129.  *  ^''  zance  for  the  good  behavior  of  William  Cobbet,  the 
Court  excluded  the  record  of  his  conviction,  on  the 
ground,  that  no  record  of  a  conviction  should  be  given 
in  evidence,  except  in  cases  where  the  benefit  was 
not  mutual  No  notice  appears  to  have  been  given 
in  that  case  to  the  securities,  and  the  same  may  be 

M'H.  242.  said  of  the  case  of  Bealv^  Beck^  adnir.^ 

In   the  case  of  Dawes^  Judge,  SfC.  vs.  Shed,  et   ah 

*  '  '  ExrsX — where  sureties  of  executors  were  sued 
and  the  judgment  against  the  executors  was  pro- 
duced, the  sureties  were  permitted  to  rely  upon  the 
statute  of  limitations,  notwithstanding  the  executors 
had  failed  to  plead  it.  This  decision  was  put  upon 
the  ground,  that  the  securities  were  not  barred  by  a 
judgment,  suffered  coUusively^  or  negligently,  by  the 
administrator.  Here,  too,  was  no  notice  to  the  se- 
curities. 

^5Moiiroe  In  the  case  of  Roberts  vs  Smiley^ — the  Court  ad- 
mit  the  doctrine,  so  far  as  to  permit  the  record  to  be 
used  to  some  extent ;  but  dissent  from  what  they  ad- 
mit to  be  the  doctrine  of  some  of  the  Americrn  cases, 
as  to  its  conclusiveness:     Such  a  principle,  they  say, 
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"  if  carried  out,  would,  in  many  cases,  produce  re- 
sults highly  unjust  and  reproachful  to  the  adminis- 
tration of  the  law."  No  authorities  are  cited  ;  no 
general  principle  appears  to  have  been  laid  down ; 
and  the  case  of  hardship,  which  is  put  as  an  illu^ 
tration  of  their  view  of  the  case,  would  come  with- 
in the  principle  of  fraud  and  collusion.  They  sup- 
pose a  sale  of  a  negro  with  warranty,  and  a  sub- 
sequent emancipation  by  the  vendee,  and  suit  by  the 
negro,  against  the  vendee,  to  obtain  his  freedom, — 
the  vendee  holding  the  negro  against  his  own  deed 
of  emancipation,— notice  to  the  vendor,  and  a  re- 
covery by  the  negro.  Here,  say  the  Court,  if  the 
record  of  freedom  is  conclusive,  the  vendor  will  be 
held  liable,  though  there  has  been  no  breach  of  his 
warranty.  The  answer  to  this,  is  as  before  stated. 
It  would  be  fraud  on  the  part  of  the  vendee,  and 
collusion  with  the  negro,  which  would  protect  the 
vendor. 

Without  pursuing  this  inquiry  farther,  we  are 
satisfied,  that  upon  principle  and  authority,  the  judg- 
ment in  this  case,  on  the  set.  fa.,  with  the  notices 
served  upon  the  defendants  below,  and  upon  the  ad- 
ministrator, who  appeared  and  assisted  in  prosecut- 
ing the  suit,  are  conclusive  upon  the  rights  of  ,these 
parties. 

This  view  of  the  case,  disposes  of  the  objection  to 
the  service  of  the  notice  bv  the  sheriff,  and  renders  it 
unnecessary  to  advert  to  the  effect,  which  it  might 
otherwise  have  had  upon  the  service  of  the  notice  by 
Pete,  which  was  to  the  same  effect.  It  also  excludes 
the  necessity  of  deciding  the  questions  raised  upon 
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the  admissibility  of  Saunders'  testimony,  and  leaves 
but  one  point  now  for  enquiry,  which  is, 

4.  The  sufficiency  of  the  presentation  of  the  claim 
to  Mills,  the  administrator  of  William  McBroom,  to 
prevent  the  operation  of  the  statute  of  non-claim. 

On  this  point,  we  think  the  notice  sufficient. — 
The  receipts,  upon  which  the  claim  w^as  founded, 
were  not  then  in  the  hands,  or  under  the  control  of 
Rives,  or  his  attorney ;  all  that  he  could  be  expect- 
ed to  do,  was  done,  and  it  had  the  efl'ect  intended,  to 
wit,  to  induce  the  administrator  to  assist  in  the  de- 
fence. Until  the  rendition  of  the  judgment  on  the 
sci.  fa,  it  was  uncertain;  it  then  became  an  ascertain- 
ed debt,  and  brings  the  case  within  the  principles  of 
*2  Porter,  the  casc  of  Neil,  use^  6^c^  vs.  Cwiningham's  Ex^rs.^ 
The  judgment  must,  therefore,  be  affirmed. 

IIOPKIXS,  J.  not  gittin<r. 
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CHARLES,   A    SLAVE,  VS   THE    STATE. 

As  to  the  power  of  different  Judges  of  the  same  Courts 
to  carry  out  the  judgments  of  each  other. 

1 .  Where  a  verdict  of  guilty  is  rendered  in  a  criminal  case,  and 
the  Court  adjourns  without  giving  judgment  thereon, — a  di& 
ferent  judge  presiding  at  a  different  term,  has  power  to  rea- 
der that  judgment,  which  the  first  Court  should  have  given. 

In  this  case,  Charles,  a  slave,  was  indicted  in  the 
Circuit  Court  of  Madison,  at  the  October  term,  eigh- 
teen hundred  and  thirty-five,  thereof,  for  the  murder 
of  Willis  Sanford :  and  on  the  twenty-ninth  day  of 
October,  a  day  of  that  terra,  by  a  jury,  found  guilty 
of  the  offence.  The  Court,  after  the  finding,  adjourn- 
ed to  the  thirtieth,  and  from  thence  to  the  thirty-first, 
and  from  thence  to  the  fourth  of  November,  and  from 
thence  to  the  succeeding  term,  without  rendering 
judgment  on  the  verdict. 

At  April  term,  eighteen  hundred  and  thirty-six,  the 
prisoner  was  brought  to  the  bar  for  judgment,  when 
a  motion  was  made  by  his  counsel  for  his  discharge, 
on  the  ground,  that  the  judge  who  presided  at  the 
term  when  the  prisoner  was  convicted,  had  died  after 
said  term,  and  that  the  then  present  presiding  judge 
had  no  power  to  render  judgment  onihe  verdict  of  the 
former  term — the  case  having  been  continued  with- 
out any  judgment  having  been  rendered,  or  other 
proceeding  had.  The  Court  overruled  the  motion 
to  discharge,  as  also  one  made  in  arrest  of  judgment 
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— ^but  referred  the  question  to  this  Court,  as  one  no- 
vel  and  difficult, 

Parsons  and  Robinson,  for  prisoner. 
Attorney  General,  contra. 

HOPKINS,  J.— On  the  twenty-ninth  of  Octo^ 
ber,  eighteen  hundred  and  thirty-five,  a  verdict  of 
guilty  was  returned  by  a  jury,  into  the  Circuit  Court 
of  Madison  County,  against  Charles,  the  plaintiff  in 
error,  upon  an  indictment  for  murder.  The  Court 
was  adjourned  on  that  day  to  the  thirtieth  of  the 
49ame  month,  on  the  thirtieth  to  the  thirty-first,  on  the 
thirty-first  to  the  fourth  of  the  next  month,  and  on 
the  last  mentioned  day  till  the  next  term  thereof, 
without  having  given  a  judgment  on  the  verdict 
against  the  prisoner,  or  acted  upon  it  in  any  manner. 
Before  the  next  term  of  the  Court,  the  judge,  who 
presided  on  the  trial  of  the  indictment,  died.  At  the 
next  term,  a  motion  was  made  by  the  counsel  of  the 
prisoner  for  his  discharge,  upon  the  ground,  that  the 
Court  held  then  by  a  dilTerent  judge  had  no  power  to 
give  a  judgment,  which  ought  to  have  been  render- 
ed by  the  Court  during  the  preceding  term.  The 
motion  was  overruled,  and  the  counsel  of  the  prisoner 
then  moved,  upon  the  same  reason,  in  arrest  of  judg- 
ment; which  motion  the  Court  overruled  also. 

The  questions,  which  arose  upon  both  motions, 
the  Curcuit  Court  referred  to  this  Court,  as  novel  and 
difficult. 

The  Circuit  Courts,  though  the  powers  of  them 
may  be  exercised  at  different  terms  by  different 
judges,  are  always  the  same.     Thepower,  which  be- 
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longs  to  them,  does  riot  depend  upon  the  commission 
of  any  judge  who  exercises  it,  but  is  derived  from 
the  Constitution,  and  is  always  the  same  while  there 
are  judges  to  exercise  it.  The  Court  held  by  the 
judge,  before  whom  the  motions  in  the  case  were 
made,  had  the  same  power  to  act  on  every  case  that 
remained  on  the  docket  untletermined,  or  to  grant  a 
new  trial,  or  render  a  judgment  in  a  case  in  which 
a  verdict  had  been  given,  but  not  acted  upon  by  the 
Court  at  the  preceding  term,  which  belonged  to  the 
Court  at  that  term.  This  principle  has  been  recog- 
nized by  the  Supreme  Court  of  the  Um^^JlflNBii^ 
and  requires,  in  the  opinion  of  that  Coui%^j|iJ%es^]lt 
the  District  Courts  of  the  United  States  to  do  id 
their  predecessors  in  office  could  have 
omitted  to  do.*  A  judge  of  a  Circuit; 
ample  power  from  the  Constitution  to  a%^n"^uch 
case,  as  was  conferred  in  England  by  the  statuHwof 
Henry  6,  4"  Eliz,  6,  upon  Justices  of  Assize  and  of 
Oyer  and  Terminer  and  Jail  Delivery,  to  give  upon 
convictions  had  before  their  predecessors,  the  judg- 
ments they  could  have  rendered.^  pis.  Cro. 

The  facts   relied  upon  in  support  of  the  motions,  406;ic  bit 
did  not  affect  the  power  of  the  Court  to  give  judg-^;^; 
ment  in  this  case,  and,  therefore,  gave  the  prisoner 
no  right  to  be  discharged,  or  to  arrest  the  judgment.  . 

Whether  the  Circuit  Court,  in  the  exercise  of  a 
sound  discretion,  ought  not,  voluntarily  and  without 
amotion  from  the'prisoner,  fohave  granted  him  a  new 
trial,  is  a  point,  which  that  Court  did  not  reserve  for 
the  consideration  of  this.  It  is  true,  as  the  counsel 
of  the  prisoner  affirmed,  that  Sir  Matthew  Hale 
never  would   give  judgment,  or  award  execution, 
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Upon  a  person  who  had  been  reprieved  by  another 
judge,  because  he  could  not  know  for  what  reason 
he  had  been  reprieved ;  and  his  rule,  in  this  respect, 
^,  ^^^®^*  has  been,  in  general,  observ-ed  by  his  successors  * 
405, 4^ &     In  cases  like  this,  in  which  the  judge  who  presided 
Chit.  Cri,  at  the  trial,  had  power  to  grant  a  new  trial  on  his 
own  observation  of  any  impropriety  in  the  conduct 
of  the  witnesses,  or  because  he  did  hot  believe  them, 
it  would,  perhaps,  be  most  proper  for  the  Court  to 
grant  a  new  trial,  unless  it  appeared  by  evidence, 
from  some  source,  that  the  judge,  before  whom  the 
cause  was  tried,  was  satisfied  with  the  verdict. 
Let  the  judgment  be  affirmed. 
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Touching  proof  of  the  oivnership  of  a  slave  indicted 
for  ftJxmy. 

].  In  an  indictment  against  a  slave  for  a  capital  offence,  some 
part  of  the  proceedings  must  contain  the  name  of  the  owner  ; 
and  such  ownership  is  an  essential  matter,  necessary  to  be 
proved  and  found  by  the  jury. 

Flora,  a  slave,  was  indicted  in  Madison  Circuit 
Court  for  murder.  The  indictment  charged,  that 
Flora,  a  slave,  the  property  of  Allen  and  RicJuird 
Sanford^  administrators  of  the  estate  of  Willis  San^ 
ford^  committed  the  murder  upon  the  body  of  Willis 
Sanford;  and  she  was  found  guilty. 

The  case  was  removed  into  this  Court  by  writ  of 
error,  upon  exceptions  taken  to  the  opinion  of  the 
Court  in  the  progress  of  the  trial.  These  excep- 
tions disclosed,  that  it  was  in  proof  on  tlie  pari  of 
prisoner,  that  she  was  the  property  of  Willis  San-, 
ford,  in  his  life  time,  and  at  the  time  of  his  death.  No 
proof  was  made  of  property  in  the  slave,  in  Allen 
and  Richard  Sanford,  as  l^idin  the  indictment;  or 
that  administration  upon  the.  estate  of  the  said  Willis  . 
had  ever  been  granjted  to  any  person  whomsoever. 
Xor  was  there  proof  that  Allen  and  Richard  San- 
ford ever  laid  claim  to  the  slave.  Thereupon  th6 
prisoner's  counsel  moved  the  Court  to  instruct  the 
jury,  that  if  they  believed  the  property  in  said  slave, 
was  not  in  said  Allen  and  Richard  Sanford,  but  in.^ 
the  heirs  or  legal  i  .^presentatives  of  Willis  Sanford, 
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then  the  proof  did  not  sustain  the  indictment,  but 
was  variant  therelrom,  aiul  of  consequence,  the  jury 
must  find  the  prisoner  not  guilty.  This  the  Court 
refused;  but  because  the  que  stiun  was  novel  and  dif-* 
licult,  referred  the  same  to  this  Court. 

Parsons  and  Robinson,  for  the  prisoner. 
Attorney  General^  contra. 

HOPKINS,  J.— The  plaintiff  in  error  was  indict- 
ed for  the  murder  of  one  Willis  Sanford.  In  the  in- 
dictment it  is  alleged,  that  she  was  a  slave,  and  the 
property  of  Allen  and  Richard  Sanford,  administra- 
tors of  Willis  Sanford,  deceased.  Upon  the  trial  of 
the  case,  there  was  no  proof  that  she  was  their  pro- 
perty, or  that  administration  upon  the  estate  of  Wil- 
lis Sanford  had  ever  been  granted  to  them  ;  and  none 
that  they  had  ever  made  any  claim  to  her.  Her 
counsel  moved  the  Court  to  instruct  the  jury,  that 
unless  they  believed,  from  the  evidence,  she  was 
the  property  of  Allen  and  Richard  Sanford,  they 
must  find  the  issue  for  the  prisoner.  The  Circuit 
Court  refused  to  give  the  instruction,  and  referred 
the  question,  as  novel  and  diflicult,  to  tliis  Court. 

The  statute  law  of  the  State  requires,  tliat  when- 
ever, on  the  trial  of  any  slave  for  a  capital  offence, 
the  jury  shall  return  a  verdict  of  guilty,  the  judge 
shall  cause  the  same  jury  to  be  sworn  to  assess  the 
value  of  the  slave,  and  the  portion  tliereof  that  the 
owner  shall  have,  which  in  no  case  shall  exceed  one 
half  of  the  value  assessed ;  that  the  verdict  of  the 
jury  shall  be  entered  on  the  records  of  the  Court, 
and  gives  a  right  to  the  owner,  on  producing  to  the 
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Comptroller  of  Public  Accounts,  a  transcript  of  the 
record  of  the  Court,  certified  by  the  clerk,  together 
with  a  certificate  of  the  sheriff',  that  the  slave  had 
been  executed  in  pursuance  of  the  sentence  of  the 
Court,  to  receive  a  warrant  on  the  Treasurer  for  the 
portion  to  which  the  verdict  may  entitle  him .♦  Mik.  Dig. 

124  see  60 

The  name  of  the  owner  of  the  slave  ought  to  be 64.'  *  ' 
stated  in  some  part  of  the  proceedings,  as  his  right 
to  a  portion  of  the  value  of  the  property  depends 
apon  a  transcript  of  the  record,  which  he  must  pre- 
sent to  the  Comptroller,  which  would  be  no  evidence 
of  his  right,  unless  the  fact  that  he  was  the  owner 
appeared  from  the  transcript.  The  Comptroller  has 
no  power  to  inquire  who  the  owner  is,  but  must  ad- 
mit the  evidence,  and .  that  only,  which  the  statute 
requires. 

Unless  the  jury  can  inquire  upon  the  trial  of  the 
issue,  to  ascertain  the  guilt  or  innocence  of  the  pri- 
soner, who  the  owner  is,  there  is  no  subsequent  part 
of  the  proceeding,  which  is  suitable  for  making  the 
inquiry,  and  the  record  would  not  be,  what  the  law 
intended  it  should — evidence  of  the  right  of  the  owner 
to  a  portion  of  the  value  of  the  slave.  If  it  be  necessary 
to  introduce  the  name  of  the  owner  into  the  proceed- 
ings, the  indictment  is  the  proper  place  for  it.  It  is 
not  necessary  to  state  any  fact  in  an  indictment 
which  it  is  needless  to  prove ;  but  any  thing  that  ought 
to  be  alleged  must  be  proved.  If  the  name  of  the 
owner  had  been  omitted  in  the  indictment,  the  record 
would  afford  no  evidence  of  the  right  of  any  person 
to  receive  a  part  of  the  value  of  the  slave.  The  con- 
struction of  .the  statute  requires,  that  the  proceed- 
ings shall  ascertain  the  owner,  unless  it  be  stated  in 
4P  15 
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the  indictment  that  he  is  unknown,  for  the  purpose 
that  personal  rights. may  be  secured  by   the   same 
trial,  the  result  of  which  will  satisfy  public  justice. 
As  the  right  of  the  owner  to  receive  a  part  of  the 
value  of  the  slave,  must  appear  from  the  record,  the 
fact  of  ownership  on  which  the  personal  right  de- 
pends, as  well  as  the  fact   of   guilt,  upon  which 
the  demand  of  public  justice  is  made,  ought  to  be 
put  in  issue  by  the  indictment,  and  found  by  the  jury. 
It  is  admitted,  that  the  guilt  of  the  prisoner,  if  she 
be  guilty,  is  the  same,  whether  she  belong  to  the  per- 
sons named  in  the  indictment,  or  to  any  others :  so  is 
the  crime  of  a  thief,  whether  the  goods  he  feloniously 
took  and  carried  away  were  the  property  of  A  or  B- 
But  the  doctrine  is  settled,  that  if  an  indictment  for 
larceny  state  the  property  to  belong  to  a  person  un* 
known,  when  the  owner  was  really  knowq,  or  that 
it  is  in  A  when  B  is  the  owner,  in  either  case  the 
prisoner  ought  to  be  discharged  from  the  indictment. 
After  the  felon  is  convicted,  the  owner,  if  the  stolen 
property  be  in  Court,  or  in  the  custody  of  the  law,  is 
entitled  to  an  order  of  the  Court  of  restitution,  or  to 
a  judgment  for  the  value  of  such  property  as  shall  not 
be  restored.     As  the  owner  may  acquire  rights  from 
the  trial  of  such  an  indictment,  bis  name,  if  it  be 
known,  must  be  stated  in  it,  and  proved  on  the  trial. 
The  same  principle  applies,  we  think,  to  an  indictr 
ytastcro  inent  of  a  slave  for  a  capital  offence.* 

Law.  650.       ^       ,  .  1        .     ,  /*.  1     .t 

651,  652,     In  this  case,  were  the  lud&'ment  amrmed,  thep  e* 

8  Ha.  prs!  sons  who  are  stated  in  the  indictment  to  be  the  own- 

^'^^  ^  **  ers,  would  receive  a  part  of  the  value  of  the  slave, 

when  no  evidence  was  offered  upon  the  trial,  which 

tended  to  prove  the  property  was  in  them:    If  after 
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the  person,  who  appeared  upon  the  trial  to  be  the 
owner,  had  received  a  portion  of  the  vahie  of  the 
slave,  another  should  prove  that  he  was  the  real 
owner,  in  an  action  against  him,  the  proceedings  upon 
the  indictment  would  be  no  evidence  of  the  ri«;ht  of 
the  defendant  to  retain  the  part  of  the  value,  which 
had  been  paid  to  him,  against  the  plaintiff,  who 
proved  his  property  in  the  slave. 

We  are  of  opinion,  the  Circuit  Court  ought  to  have 
given  the  instruction,  which  was  asked  .for  the  pri- 
soner. 

Let  the  judgment  be  reversed,  and  the  cause  re- 
maded. 
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SAWYER   VS    BALLEW. 

As  to  the  form  of  action  for  an  escape  in  forcible  de- 
tainer. 

1 .  An  action  upon  the  case  lies  against  a  sheriff  for  the  escape 
of  a  defendant  under  proceedings  for  an  unlawful  detainer, — 
notwithstanding  the  penally  given  by  statute  against  a  sheriff 
bythe  Actof  1805, 

This  was  an  action  upon  the  case,  by  Sawyer 
against  Ballew,  in  the  Circuit  Court  of  Morgan  :  and 
the  plaintiflf  declared  against  the  defefendant  for 
that,  theretofore  in  a  proceeding  for  forcible  and 
unlawful  detainer,  he  had  obtained  judgment  against 
one  Larkin  R,  Sawyer,  before  a  justice  of  the  peace, 
upon  which  execution  had  issued  against  the  said 
Larkin,  and  under  which  he  had  been  arrested.  But 
that  the  defendant  had  voluntarily  suffered  and  per- 
mitted the  said  Larkin  to  escape  out  of  his  custody, 
&c.,  whereby  the  plaintiff  was  injured,  &c. 

To  the  declaration  there  was  a  demurrer  which  be- 
ing sustained,  judgment  was  rendered  for  the  defend- 
ant. The  plaintiff  here  assigned  the  same  in  error. 

McClung,  for  plaintiff  in  error. 
S.  Parsons,  contra. 

COLLIER,  J. — The  plaintiff  brought  an  action 
on  the  case  in  the  Circuit  Court  of  Morgan,  against 
the  defendant,  as  sheriff  of  that  county,  for  suffering, 
and  voluntarily  permitting  Larkin  R.  Sawyer,  whom 
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he  had  previously  arrested  under  an  execution,  regu- 
larly issued  by  a  justice  of  the  peace,  on  a  judgment 
in  a  proceeding  for  an  unlawful  detainer,  to  escape 
and  go  at  large.  To  the  plaintiffs  declaration,  set- 
ting out  these  facts,  the  defendant  demurred,  and  his 
demurrer  was  sustained  by  the  Court. 

In  considering  the  judgment  on  the  demurrer,  it 
will  only  be  necessary  to  enquire,  whether  the  form 
of  action  adopted,  will  lie  upon  the  state  of  facts  dis- 
closed by  the  declaration. 

At  common  law,  the  appropriate  remedy  for  an 
escape  was  an  action  on  the  case,  in  which  the  mea- 
sure of  damages  was  the  injury  sustained— ^Co/Jy  vs 

Sampson*  310'"'*  ^* 

In  England,  and  some  of  the  States,  an  action  of 
debt  is  given  by  statute  for  an  escaptj  on  Jinalpro- 
cess.jf    In  this   action,  the  plaintiff  is   entitled  to  re- p.  &  e, 
cover  at  once  the  sum  for  which  the  prisoner  had  been  ^'^^'  ^®*' 
charged  in  execution. t     Though  the  action  of  debt^  rp  |^ 
has  been  given  by  statute,  and   is  often  to  be  prefer- J^^^^^J; 
red  as  a  remedy,  yet  a  plaintiff  may  prosecute  this  7Ma«8,377 
action  or  case  at  his  election — the  statutory  remedy 
never  having  been  held  exclusive  of  that  afforded  by 
common  law,  but  rather  esteemed  as  cumulative.^      oiIp.Te! 
It  is,  however,  argued,  that  conceding  the  justness  J^^J^^'J; 
of  all  these  propositions,  they  do  not  furnish  any  au-5  Mms.k. 
thority   for  the  maintenance  of  this  action  :  that  by 
the  seventeenth  section  of  the   act  relating   to  the 
proceeding  by   "  Forcible  entry   and   detainer,"  the 
sheriff  is  subjected  to  a  forfeiture  of  two   hundred 
dollars  to  the  party  aggrieved,  for  a  neglect  or  refusal 
to  execute  or  return  any  precept,  writ,  or  other  pro- 
cess, directed  and  delivered  to  him  by  virtue  of  that 
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act :  that  the  proceeding  under  that  act,  being  un- 
known to  the  common  law,  the  remedy  prescribed 
by  that  law  is  impliedly  excluded  by  the  statute. 

Without  stopping  to  enquire,  whether  an  escape 
comes  within  the  provision  of  the  act  relied  on,  we 
are  persuaded  that  the  conclusion  deduced  from  it,  is 
not  defensible.  Had  the  statute  been  silent,  as  it  re- 
gards the  infliction  of  a  penalty  upon  the  sheriff,  for 
a  neglect  or  breach  of  duty,  it  is  clear  that  one  in- 
jured from  either  cause,  might  have  adopted  for  his 
redress,  the  appropriate  common  law  remedy.  la 
some  cases,  the  penalty  imposed  by  statute  would  be 
inadequate  to  compensate  the  loss  sustained.  In  such 
case,  it  cannot  be  supposed  that  the  Legislature  in- 
tended to  leave  a  party  remediless  beyond  the  penal- 
ty ;  and  if  in  any  case,  the  common  law  remedy  is 
proper,  it  must  be  in  all. 

But  we  are  relieved  from  considering  this  cause 
upon  principle  and  the  general  analogies  of  the  laTV, 
•8  Borr.  a,  for  in  Brown  vs  Chapman* — we  discover  that  the 
^*'^®'  very  pomt  was  adjudged  by  the  Court  of  King's 
Bench.  In  that  case,  the  plaintiff  brought  an  action 
on  the  case  for  folsely  and  maliciously  suing  out  a 
commission  of  bankruptcy  airninst  him.  The  de- 
fendant insisted,  that  in  as  niiu  ii  as  bankruptcy  did 
not  exist  at  common  law,  aixl  t!ic  statute  of  5  George 
II,  had  given  a  remedy  upon  a  bond,  for  the  penalty 
of  200/.,  required  to  be  executed  by  the  party  suing 
out  the  commission — therefore,  the  action  did  not 
lie.  The  Court  were  so  clear  that  they  stopped 
the  counsel  for  the  plaintiff;  Lord  Mansfield  remark- 
ing, "  There  is  no 'clause  in  the  act  that  tahes  arvay 
the  common  law  remedy ;  nor  that  says,  that  the 
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party  shall  not  recover  more  tlij^n  200?.  damages." — 
Soaa  action  will  lie  for  wrongfully  suing  out  an  at- 
tachment, though  a  bond  with  surety,  has  been  ex- 
ecuted by  the  plaintiff,  conditioned  to  satisfy  the  de- 
fendant in  the  attachment,  all  costs  and  damages  he. 
may  sustain  by  the  wrongful  suing  out  of  such  pro- 
cess; and  this,  though  the  remedy  by  attachment  is 
given  by  statute — Wilson  vs.  Outlaw!^  •Aia.Rcp, 

We  are  persuaded  that  the  remedy  by  statute  can,     * 
at  most,  be  considered  as  only  cumulative,  and  that 
the  judgment  must  be  reversed  and  the  cause  be  re- 
manded. 
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WELCH,  adm'r.  vs  walker,  et  ux. 

As  to  the  acknowledgment  of  service  of  process. 
As  to  citation  to  an  administrator, 

t  The  mere  acknowledgment  of  the  service  of  process  by  one, 
without  proof  of  the  genuineness  of  the  signature,  will  not 
authorise  a  judgment. 

2.  It  seems ^  that  where  process  has  gone  into  the  sherifi*'s 
hands,  and  an  acknowledgment  of  the  service  (hereof  appears 
on  the  back,  it  might  be  regarded  as  the  sheriff's  return. 

3.  A  citation  to  an  administrator,  calling  upon  him  tq  shew 
cause  why  judgment  and  execution  should  not  be  awarded 
against  him,  for  the  distributive  share  of  one  in  an  estate, — 
must  set  out  the  previous  proceedings  had  in  the  settlement 
of  the  estate. 

This  was  a  writ  of  error  to  the  County  Court  of 
Madison,  upon  a  judgment  rendered  by  default 
against  George  W.  Welch,  administrator  of  the  estate 
of  Samuel  D.  Sherrell,  deceased;  which  judgment 
was  founded  upon  an  application  of  William  Walker 
and  wife.     The  record  shewed  the  following  entry : 

"On  the  application  of  William  Walker,  and  wife, 
Rebecca,  formerly  Rebecca  Sherrell,  one  of  the  chil- 
dren and  heirs  of  Samuel  D.  Sherrell,  deceased, — 
it  is  ordered,  that  George  W.  Welch,  now  of  Frank- 
lin County,  in  said  State,  be  cited  to  appear  before 
the  Judge  of  said  Court,  at  the  Court  house,  in  the 
town  of  Huntsville,  in  said  County  of  Madison,  on 
the  second  Monday  in  October  next,  to  shew  cause 
why  said  applicants  shall  not  have  judgment  and 
execution  against  him,  for  their  distributive  share  of 
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the  balance  due  from  him,  as  administrator  of  the 
estate  of  the  Said  Samuel  D.  Slicrrell,  deceased,  on 
settlement  of  his  said  admijiistration  heretofore  made. 
And  thereupon  was  issued  a  citation  in  the  words 
and  figures  following,*  to  wit,  '  The  State  of  Alabama, 
to  the  sheriff  of  Franklin  County,  Greeting. — You 
are  hereby  commanded  to  summon  Geore  W.  Welch, 
late  administrator  of  the  estate  of  Samuel  D.  Sher- 
rell.  deceased,  to  appear  before  the  Judge  of  the  Or- 
phans^ Court  of  Madison  County,  at  the  Court  house, 
in  the  town  of  Huutsville,  on  the  second  Monday  in 
October  next,  to  shew  cause  why  judgment,  for  the 
distributive  share  of  the  bahxnce  due  from  him,  on 
settlement  of  his  administration,  to  William  Walker, 
and  his  wife,  Rebecca,  formerly  Rebecca  Sherrell, 
one  of  the  children  and  heirs  of  the  said  Samuel  D. 
Sherrell,  deceased, — sluiU  not,  be  rendered  against 
him.  Herein  fail  not,  and  have  then  there  this  pre- 
cept. Witness,  Richard  B.  Purdom,  Clerk  of  said 
Court,  at  olHce  in  Iluntsyille,  this  eighteenth  day  of 
September,  1834.  Endorsed,  I  acknowledge  the  ser- 
vice of  the  within  notice. — G.  W.  Welch,  Sept.  30, 
1831/  And  now,  afterwards,  to  wit,  on  the  thirteenth 
day  of  October,  beino:  a  day  of  a  term  of  the  Or- 
phans' Court  of  said  county,  bciiun  and  held  at  the 
Courthouse,  in  the  town  of  Ilrmtsville,  on  the  second 
Monday  in  said  month,  (Oct()])er,)  in  the  year  of  our 
Lord,  eighteen  hundred  and  thirty-four, — the  citation 
heretofore  awtirdod  a.-ai.ist  George  W.  Welch,  ad- 
miiiistrator  of  t!ie  es[:i(e  of  Samuel  D.  Sherrell,  de- 
ceased, requiring  him  to  appear,  &c.,  this  day,  to 
shew  cause  why  judgment,  for  the  distributive  share 
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of  the  balance  due  from  him  on  settlement  of  his  ad- 
ministration, to  William  Walker,  and  his  wife,  Re- 
becca, formerly  Rebecca  Sherrell,  one  of  the  chil- 
dren and  heirs  of  the  said  Samuel  D.  Sherrell,  de- 
ceased, shall  not  be  rendered  against  him, — having 
been  returned  acknowledged;  and  said  administra- 
tor being  solemnly  called,  comes  not,  but  makes  de- 
fault :  It  is  therefore  considered  by  the  Court,  that 
said  William  Walker,  and  wife,  recover  of,  and  have 
execution  against,  the  said  administrator,  the  sum  of 
one  hundred  and  thirty-nine  dollars  and  thirteen  and 
three  fourth  cents,  being  the  one  fourth  of  the  distri- 
butive share  of  the  balance  due  from  said  adminis- 
trator on  settlement  of  his  said  administration,  set- 
tled the  eighth  day  of  November,  eighteen  hundred 
and  thirty,"  with  costs,  &c. 
It  was  here  assigned  in  error — 

1.  That  there  was  a  judgment  by  default,  when 
it-did  not  appear  that  the  process  was  served :  and 
there  was  no  appearance. 

2.  That  nothing  in  the  citation  or  record,  showed 
the  amount  of  any  indebtedness  on  the  part  of  the 
defendant. 

3.  That  there  was  no  shewing  of  the  number  of 
persons  entitled  to  distribution. 

4.  That  judgment  should  have  been  entered  for 
defendatit. 

McClung  for  plaintiff  in  error. 
Robinson^  contra. 

HITCHCOCK,  C.  J. — This  was  a  citation  issu- 
ed by  the  Judge  of  the  County  Court  of  Madison 
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county,  in  favor  of  Walker  and  his  wife,  against 
George  W.  Welch,  as  administrator  of  Samuel  D.  Sher- 
rell,  deceased,  to  shew  cause  why  they  should  not 
have  judgment  and  execution  against  him  for  their 
distributive  share  of  the  balance  due  from  him,  as 
administrator  of  said  Sherell,  deceased,  on  a  settle- 
ment theretofore  made. 

The  citation  is  directed  to  Franklin  county,  upon 
'which  there  is  an  endorsement  as  follows:  '^I  ac- 
knowledge the  service  of  the  within  notice.  Signed 
G.  W.  Welch,  September  30,  1834." 

At  the  October  Term,  eighteen  hundred  and  thirty- 
four,  of  the  Court,  a  judgment  by  default  was  rendered, 
awarding  execution  in  favor  of  the  plaintiffs,  "  for 
the  sum' of  one  huudred  and  thirty-nine  dollars  and 
thirteen  and  three  fourth  cents,  the  distributive 
share  of  the  balance  due  from  said  administrator,  on 
settlement  of  said  administratioD,  settled  on  the 
eighth  day  of  November,  eighteen  hundred  and  thir- 
ty," together  with  the  sum  of  forty-tWo  dollars  and 
eighty-cents  damages,  being  the  interest  on  said  sum, 
besides  costs,  &c. 

It  is  insisted,  that  this  judgment  is  erroneous,  for 
th^  following  reasons : 

1.  It  does  not  appear  that  any  service  of  the  cita- 
tion was  ever  made  on  Welch,  the  defendant. 

2.  There  is  nothing,  either  in  the  citation  or  in  the 
record,  going  to  shew  any  amount  of  indebtedness, 
on  the  part  of  the  defendant  below,  and 

3.  There  is  nothing  showing  the  number  of  per- 
sons entitled  to  distribution  of  the  estate. 

These  reasons,  we  think^  are  well  assigned. 

To  allow  a  judgment,  upon  a  writ  or  citation,  not 
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returned  by  the  sheriff,  witliout  any  proof  of  the  truth 
of  the  acknowledgment  of  the  service  by  the  defendant, 
would  be  extremely  irregular  :  both  the  Court  and 
parties  would  be  liable  to  the  grossest  deception.  In 
such  a  case,  satisfactory  proof  should  be  adduced  of 
the  genuineness  of  the  signature  to  the  acknowledg- 
ment of  service.  If  the  writ  appeared  to  have  been 
received  by  the  sheriff,  such  a  return  as  the  above 
might  be  considered  as  his  return;  but  the  mere  ap- 
pearance of  the  acknowledgment,  by.  the  defendant, 
of  his  name  on  the  back,  is  not  prima  facie  evidence 
of  the-  fact — Demott,  survivor,  vs  Swaim's  adminis- 

Porter4i93. 

As  to  the  other  two  assignments,  it  may  be  remark- 
ed, that  since  the  act  of  January,  eighteen  hundred 
and  thirty,  the  final  settlements  of  the  accounts  of 
administrators  have  the  effect  of  judgments,  and  ex- 
ecution may  issue  upon  them  without  any  further 
proceedings.  If  they  have  lain  dormant  a  year  and 
a  day,  or  if  in  the  settlement,  the  distributees  are 
not  specifically  named,  and  their  respective  amounts 
allotted  to  them,  a  citation  may  issue ;  but  in  such  a 
case,  the  record  should  shew  what  the  previous  pro- 
ceedings were,  so  that  the  Court,  in  case  a  writ  of 
error  is  taken,  can  know  what  was  done  below.  In 
this  case,  it  does  not  appear  but  that  a  previous  exe- 
cution within  a  year  and  a  day  may  have  issued.  If 
so,  no  citation  was  necessary  or  proper.  The  deci- 
9  stewt  sion  in  the  case  of  Boggs  vs  Bandy* — is  overruled, 


and  the  doctrine  contended  for  in  the  dissenting 
opinion  in  that  case,  is  recognized  by  us  to  be  the 
correct  law.     The  citation  being  in  the  nature  of  a 
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sd.fa.j  should  state  so  much  of  the  previous  proceed- 
ings as  to  eu able  the  Court  to  act  upon  the  subject 
advisedly.  la  this  case,  the  citation  is  wholly  defec- 
tive. If  the  settlement,  though  final,  has  not  made 
distribution  to  those  entitled,  this  should  be  stated, 
so  that  the  defendant  may  know  what  he  has  to  de- 
fend, and  the  Court  may  know  what  they  have  to 
adjudicate. 
The  judgment  must  be  reversed. 
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JOHNSON,  SUrV.    VS    H.    &    R.    W.    GREEN. 

Touching  actions  agaiiist  parties,  as  pai  tners. 

1.  Where  two  or  more  are  sued  as  partners,  a  verdict  may  be 
found  against  such  as  appear  to  be  so,  and  in  favor  of  those 
not. 

la  error  to  the  Circuit  Court  of  Morgan. 

David  B.  Johnson,  survivor,  declared  against  Ho- 
race Green  and  Robert  W.  Green,  as  late  merchants 
and  copartners,  trading  under  the  firm  and  style  of 
H.  &  R.  W.  Green, — in  assumpsit,  for  work  and  la- 
bor.    The  defendants  plead — 

1.  Non-assumpsit. 

2.  Another  action  for  same  cause,  pending. 

And  on  these  pleas  a  verdict  was  rendered  for  the 
defendants. 

In  the  progress  of  the  trial  the  plaintiff  took  a 
bill  of  exceptions,  which  disclosed  these  facts. — 
The  plaintiff  having  proved  the  execution,  and  value 
of  the  work  and  labor  charged  in  the  declaration, 
the  defendant  gave  evidence  of  a  deed  to  Horace 
Green,  for  the  lot  on  which  the  work  and  labor  was 
performed.  The  Court  then  charged  the  jury,  that 
the  plaintiff  could  not  recover,  without  proving  a 
partnership  between  Horace  and  Robert  W.  Green. 

Robinsonj  for  plaintiff  in  error. 
S.  Parsons,  contra. 
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HITCHCOCK,  C.  J.— This  was  an  action  by 
the  plaintiff  in  error,wliowasplaintiff  below,  against 
the  defendants,  charging  them  us  partners,  on  an  ac- 
count for  work  and  labor.  A  verdict  and  judgment 
were  had  against  the  plaintiff  below. 

The  only  question  to  be  examined  in  this  Court, 
arises  upon  a  bill  of  exceptions,  taken  at  the  trial 
below,  to  the  instruction  given  by  the  Court  to  the 
jury. 

Proof  was  given  by  the  plaintiff,  of  his  account, 
which  appeared  to  have  been  for  work,  &c.,  on  a  lot 
of  ground,  a  deed  to  which,  in  the  name  of  Horace 
Green,  one  of  the  defendants,  was  read.  The  Court 
charged  the  jury,  "  that  the  plaintiff  could  not  recover 
without  proving  a  partnership  between  the  defend- 
ants; to  which  the  plaintiff  excepted." 

By  the  act  of  1818,*  it  is  declared,  that  ^^  when^^'^'*' 
any  suit  shall  be  instituted  against  two  or  more  per- 
sons, as  partners  in  any  firm,  if  one  or  more  persons, 
not  partners  in  said  firm,  shall  have  been  sued  as 
such,  the  Court  before  whom  said  suit  is  pending, 
shall  discontinue  said  suit  against  such  person  or  per- 
sons, as  shall  appear  not  to  be  partners  in  said  firm, 
and  proceed  to  judgment  and  execution  against  all, 
or  any  of  the  defendants  in  such  action,  who  shall 
appear  to  be  partners." 

Under  this  statute,  the  charge  of  the  Court  was 
erroneous.  The  jury  should  have  been  instructed, 
to  have  found  in  favor  of  the  one  found  not  to  be  a 
partner,  and  against  the  other,  if  the  facts  so  ap- 
peared, and  then  judgment  should  have  been  ren- 
dered against  the  one,  and  in  favor  of  the  other,  for  his 
costs.    The  object  of  this  statute  was  to  prevent  the 
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dismissaV  of.  suits  when  persons  were  improperly 
joined -as  .partners.  Such  was  the  decision  of  this 
Cqurt  in  the  case  of  Jones,  et  ql  vs  Pttcker,  et  al 

The  judgment  must  be  reversed  and  the  cause  re- 
mandedi 


ELY  vs  m'clung,  (suretj .) 
As  tousnrious  contracts. 

1.  Usury  is  complete  where  a  direct  loan  of  money  is  made, 
and  more  than  the  legal  rate  of  intere^  is  secured  for  the 
forbearance  <^(  payment. 

2.  Whatever  form,  .shape,  or  disguise,  a- contract  for  the  loan 
of  money  assumes,  when  the  capita)  is  to  be  returned,  at  all 
eventS)*!— a  profit  made,  or  loss  imposed,  upon  the  necessi- 
ties of  the  borrower,  [over  and  above  the  legal  rate  of  in- 
terest,] will  constitute  usury. 

3.  To  make  a  contract  for  the  loan  of  money  usurious,  there 
must  exist  the  intention,  knowingly  to  commit  usury. 

4.  The  intent  of  parties  to  commit  usury,  where  the  contract  is 
not  upon  its  face  usurious,  is  to  be  collected  from  the  circum- 
stances of  the  case, — the  situation,  and  object  of  the  parties , 
at  the  time  6f  the  loan  ;  the  character  of  and  use  to  be  made 
of  the  funds  loaned,  or  article  transferred  ;  and  the  time,  man- 
ner, and  place  of  repayment. 

5.  A  contract  for  the  loan  of  money,  upon  which  a  note  and 
surety  is  taken,  and  which,  by  the  terms  of  the  note,  is  to  be 
repaid  in  another  StcUe,  (not  containing  any  agreement  as  to 
the  particular  rate  of  interest  to  be  charged,)  which,  after  ma- 
turity, and  the  insolvency  and  death  of  the  borrower,  is  ex- 
tended by  his  sureties  upon  a  new  contract,  under  which 
a  higher  rate  of  interest,  is  charged  upon  the  note,  after  its 
maturity,  than  is  authorised  by  the  laws  of  l!ie  State,  where 

.  the  note  is  payable — is  usurious. 
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Id  error  to  a  decree  of  the  Circuit  Court  of  Mad- 
ison, exercising  Chancery  jurisdiction.. 

This  case  arose  upon  a  bill  in  Chancery,  filed  by 
William  Ely,  Commissioner  of  the  funds  of  the  Ame- 
rican Deaf  and  Dumb  Asylum,  at  Hartford,  Connec- 
ticut, against  James  W.  M' Clung,  the  surety  of  one 
Jesse  D.  Noble;  the  object  of  which  was  to  fore- 
close a  mortgage. 

The  bill  charged,  that  on  or  about  the  nineteenth 
day  of  June,  one  thousand  eight  hundred  and  twen- 
ty-eight, defendant  being  seized  in  fee,  of  a  certain 
lot  or  parcel  of  land,  in  the  town  of  Hunts ville,  and 
being  indebted  to  orator,  in  the  sum  of  four  thoQsand 
seven  hundred  and  fifty-two  dollars  aild  forty  cents, 
by  two  notes  of  hand,  bearing  date  the  twenty-se- 
cond December,  one  thousand  eight  hundred  and 
twenty-seven,  and  executed  by  defendant  aTid  one 
Andrew  D.  Veitch,  who  had  since  died — one  of 
which  was  for  the  sum  of  six  hundred  and  eleven 
dollars  and  ninety-two  cents,  due  and  payable  at  the 
Mechanics'  Bank  of  New  York,  on  the  nineteenth 
day  of  March;  the  other  for  the  sum  of  four  thou- 
sand one  hundred  and  thirty  dollars  and  forty-eight 
cents,  due  and  payable  at  the  same  time  and  place : 
and,  being  desirous  of  securing  orator  in  the  pay- 
ment  thereof,  by  deed,  duly  executed  and  recorded, 
bearing  date  the  nineteenth  day  of  June,  one  thou- 
sand eight  hundred  and  twenty-eight,  conveyed  to 
orator,  the  certain  parcel  of  land  aforesaid ;  and  bar- 
gained and  sold  the  same  to  complainant — with  a 
provision  of  rede  upti  )p,  if  the  aforesaid  notes  were 
paid ;  otherwise,  to  be  sold  for  the  satisfoction  of  the 
>anie. 
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gether  with  the  additional  circumstances,  that  the 
said  Veitch  and  M'Clung  executed  their  own  notes, 
after  some  indulgence  had  been  extended;  that  the 
mortgage  here  sought  to  be  foreclosed,  was  executed 
in  further  security ;  and  that  seven  per  centum  per 
annum,  was  the  legal  rate  of  interest  in  the  State  of 
New  York.  Also,  that  a  difference  existed  between 
the  notes  received  by  Noble,  and  specie,  to  the  ex- 
tent of  about  six  and  a  half  per  cent.;  and  that  ex- 
change on  New  York,  bore  a  premium  at  Huntsville. 
The  Chancellor  below  having  dismissed  the  bill, 
on  the  ground  that  the  transaction  ^as  usurious,  the 
case  was  brought  here,  by  writ  of  error,  and  argued 
by  Ellis  <Sp  Peck,  for  the  plaintiff  in  error  ;  and  by 
Ormond  and  S.  Parsons^  for  the  defendant. 

'  HITCHCOCK,  C.  J.— Tills  was  a  bill  in  Equity, 
filed  in  the  Circuit  Court  of  Madison  county,  by  the 
plaintiff  in  error,  against  the  defendant,  to  foreclose 
a  mortgage.     The  defence  set  up  is  usury. 

The  facts  of  the  case,  as  disclosed  by  the  answer 
and  depositions,  are,  that  the  complainant,  as  com- 
missioner of  the  funds  of  the  American  Asylum, 
at  Hartford,  Connecticut,  for  the  education  of  the 
deaf  and  dumb,  had  in  his  hands,  at  Huntsville,  in 
this  State,  in  March,  eighteen  hundred  and  twenty- 
four,  a  considerable  sum  of  money,  which  had  been 
received  by  him  for  said  institution,  being  the  pro- 
ceeds of  the  sales  of  lands  granted  by  the  United 
States  to  that  institution :  that  said  money  was 
principally  in  Mobile  and  Georgia  Bank  notes  : 
that  being  anxious  to  remit  the  funds  to  the  North, 
and  bills  on  the  North  being  then  at  a  premium  at 
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Huntsville,  he  loaned,  through  his  said  agent,  J. 
Baardinan,  to  one  Jesse  D.  Noble,  a  merchant  resid- 
ing at  Huntsville,  on  the  nineteenth  of  March,  eigh- 
teen hundred  and  twenty-four,  who  applied  to  him 
for  that  purpose,  the  sum  of  three  thousand  two  hun- 
dred and  ninety-seven  dollars,  to  be  repaid  two  years 
after  date,  in  the  city  of  New  York,  with  interest  at 
eight  per  cent. ;  and  that  to  secure  said  payment, 
he  took  the  joint  note  of  Noble  and  one  Andrew  U. 
Veitch,  and  of  the  defendant  in  this  bill,  which  was 
also  secured  by  a  mortgage  on  some  property  of 
Noble  in  Huntsville ;  and  tliat  the  note  including 
the  interest,  amounted  to  three  thousand  eight  hun- 
dred and  twenty-four  dollars  and  fifty-two  cents: 
that  payment  for  said  note  was  received  by  Noble 
in  the  above  named  bills,  at  par  with  specie  :  that  the 
note  was  not  paid  at  maturity.  Noble  having,  soon 
after  the  loan,  become  insolvent :  that  subsequently, 
it  was  returned  to  Boardman  for  collection :  that  he 
called  on  Veitch  and  the  defendant  for  payment, 
which  they  professed  to  be  unable  to  make,  and  ask- 
ed for  indulgence,  which  was  granted,  from  time  to 
time,  without  instituting  judicial  proceedings,  until 
the  twentieth  of  December,  eighteen  hundred  and 
twenty-seven,  a  period  of  one  year  and  nine  months 
after  the  maturity  of  the  note,  when  payment  was 
again  urged;  but  upon  the  parties  still  asserting 
they  were  unprepared  to  pay,  Boardman  proposed 
to  them  to  pay  the  interest  which  had  accrued  since 
its  maturity  at  some  early  day,  and  the  principal  in 
one  year  thereafter,  with  the  additional  interest  there- 
on, to  which  they  readily  assented,  and  agreed  to 
take  up  the  original  note,  to  assume  the  debt,  and  to 
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give  their  joint  note,  with  ample  security,  for  the  final 
paymeut,  by  deed  of  mortgage  on  real  estate  in 
Huntsville :  that  accordingly,  two  notes  were  given 
by  Veitch  and  the  defendant;  one  for  six  hundred 
and  eleven  dollars  and  ninety-two  cents,  being  two 
years  interest  on  the  original  note,  at  eight  per  cent, 
from  its  maturity,  payable  to  William  Ely,  commis- 
sioner, &c.,  at  the  Mechanics'  Bank,  New  York,  on 
the  nineteenth  day  of  March,  eighteen  hundred  and 
twenty-eight ;  and  the  other,  for  four  thousand  one 
hundred  and  thirty  dollars  and  forty-eight  cents,  be- 
ing the  amount  of  the  original  note  and  one  year's 
interest  thereon,  at  eight  per  cent.,  payable  at  the 
same  place,  on  the  nineteenth  day  of  March,  eigh- 
teen hundred  and  twenty-nine:  that  the  original  note 
was  then  given  up,  the  security  on  the  house  and  lot 
released,  and  a  mortgage  taken  to  secure  the  two 
new  notes  on  town  property  of  Veitch  :  that  some 
time  after,  the  defendant  also  executed  a  mortgage 
on  a  house  and  lot  in  Huntsville :  thit  Veitch  died 
soon  after:  that  the  notes  were  not  paid  at  maturity: 
that  the  property  secured  by  Veitch  has  been  ex- 
hausted; and  that  a  balance  is  still  due,  for  which 
this  bill  is  filed,  to  subject  the  property  of  the  defend- 
ant. 

A  cross  bill  was  filed  by  the  defendant,  making 
Boardman  a  party,  whose  answer  was  filed.  This  bill 
was  subsequently  dismissed ;  but  the  testimony  of 
Boardman  was  taken  upon  interrogatories,  which  con- 
tains substantially  the  facts  disclosed  in  his  answer. 

Boardman  denies  all  intention  to  commit  usury; 
states  that  the  bills  received  by  Noble  were  upon 
specie  paying  banks :  that  they  were  then  received 
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in  all  the  land  offices  of  the  United  States  in  this 
State,  in  payment  for  public  lands ;  by  the  merchants 
in  town  in  all  commercial  transactions,  and  all  orer 
tbe  State  at  par  ;  also  by  the  complainant  for  lands 
of  the  Asylum ;  that  they  were  sound  funds,  and 
what  he  considered  at  par  with  specie :  that  the  mo- 
tive of  complainant  and  himselfj  as  sub-agent,  in 
making  the  loan,  was  to  convert  the  notes  into  north- 
ern funds  without  loss  of  interest  to  the  Asylum, 
and  to  save  paying  a  premium  for  the  exchange  be- 
tween Huntsville  and  New  York :  that  at  the  time 
of  the  loan  to  Noble,  he  had  no  knowledge  of  his 
embarrassments,  but  believed  him  solvent,  though  he 
was  advised  of  his  difficulties  with  his  partner.  Cox, 
which  resulted  in  a  dissolution  of  the  firm,  at  that 
time  solvent. 

« 

It  was  proven,  that  at  the  date  of  the  loan  to  No- 
ble, there  was  a  difference  between  Mobile  and 
Georgia  notes  and  specie  of  six  and  a  half  per 
cent. ;  that  exchange  on  New  York  had  always  borne 
a  premium  at  Huntsville.  What  has  been  the  rate, 
or  whether  it  has  been  uniform,  is  not  stated;  and 
that  seven  per  cent,  interest  is  allowed  by  the  laws 
of  New  York. 

At  the  final  hearing  in  the  Court  below,  the  Chan- 
cellor dismissed  the  bill,  on  the  ground  of  usury. 
To  reverse  this  decree,  the  case  has  been  brought 
here  by  writ  of  error. 

Three  points  are  made,  upon  which  the  charge  of 
usury  is  predicated. 

1.  That  the  notes  received  were  not  of  par  value, 
at  the  time  and  place  of  making  the  contract 

2.  That  the  borrower,  Noble,  was  charged  vrith 
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the  loss,   in   the   difference  of   exchange  between 
Huntsville  and  New  York;  and 

3.  That  eight  per  cent,  was  charged  and  secured 
to  be  paid,  in  the  new  contract,  on  the  first  note, 
from  its  maturity  to  the  assumption  by  the  defend- 
ant and  Veitch  of  that  debt,  when  they  were  only 
liable  for  seven  per  cent.,  the  interest  of  New  York. 

To  constitute  usury,  there  must  be  a  contract,  a 
forbearance,  and  the  taking  of  a  higher  rate  of  in- 
terest than  eight  per  cent,  per  annum.  When  there 
is  a  direct  loan,  and  more  than  legal  interest  is  se- 
cured for  the  forbearance  of  payment,  the  usury  is 
complete,  and  can  only  be  rebutted  by. proof  of 
a  mistake  in  the  calculation  of  interest:  and  in 
general,  when  a  profit  is  made,  or  a  loss  imposed, 
on  the  necessities  of  a  borrower,  whatever  form, 
shape,  or  disguise,  the  treaty  for  a  loan  may  as- 
sume, and  the  capital  is  to  be  returned  at  all  events, 
it  has  been  adjudged  to  be  so  much  profit  upon  the 
loan,  and  a  violation  of  the  laws,  which  limit  the 
537.       'lender  to  a  specific  rate  of  interest  * 

In  construing  the  usury  laws,  however,  the  uniform 

rule  is,  that  there  must  be  an   intention  knowingly, 

to  contract   for,  and  to  take  usurious  interest;  for  if 

neither  party  intend  it,  but  act  bona  fide  and  inno- 

i9ib.387.  cently,  the  law  will  not  infer  a  corrupt  agreementt 

This  intent,  when  the  contract  is  not  usurious  on 
its  face,  must  be  gathered  from  the  circumstances  of 
the  case — such  as  the  situation  and  object  of  the  par- 
ties at  the  time  of  the  loan ;  the  character  and  use  to 
be  made  of  the  funds  loaned,  or  article  transferred^ 
and  the  time,  manner,  and  place  of  payment. 

In  regard  to  the  first  two  points  made  in  this  case^ 
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and  which  relate  to  the  original  loan,  it  must  be  con- 
ceded, that  a  loss  was  inipused  upon  the  borrower 
between  what  he  received  and  specie,  and  also  to  the 
extent,  whatever  it  was,  of  the  dillerence  in  the  rate 
of  exchange.  Whetlier  the  complainant  has  proven 
suificient  to  relieve  himself  from  the  charge  of  the-usu- 
rions  interest,  may  admit  of  a  very  serious  question. 

The  case   of  the  Bank  vs.  Waggoner ^  et  aP — has  tg  Peten, 
been  urged   as  a  much   stronger  case   in  favor  of ^® 
establishing   the  interest  than  in  this,   yet  that  was 
held  not  to  be  usurious. 

There  is  but  little  to  make  that  case  analogous 
with  this,  except  that  there,  as  well  as  here,  the 
funds  were  received,  as  sound  funds  by  the  lender, 
and  that  they  would  not,  in  either  case,  command 
specie  at  the  place  where  they  were  loaned.  In  the 
case  cited,  the  lender  did  not  wish  to  make  the  loan, 
and  the  loa^ned  funds  were  perfectly  secured,  even 
bearing  interest,  and  nothing  was  saved  or  made  by 
the  lender.  In  this,  the  lender  was  anxious  to  loan, 
to  save  a  loss  both  of  interest  and  of  exchange, 
which  were  accomplished  by  the  loan.  In  the  case 
cited,  the  borrower  stated,  and  it  appeared  that  the 
funds  loaned  were  equal  to  specie  to  him,  attd  that 
the  transaction  amounted  only  to  an  exchange  of 
credits  between  the  Bank  of  the  United  States  and 
the  Bank  of  Kentucky,  with  this  advantage  to  the 
borrower,  that  he  obtained  a  longer  time  in  which  to 
make  payment,  without  paying  a  higher  rate  of  in- 
terest than  six  per  cent. 

Xoble  being  dead,  no  evidence  has  been  adduced 
as  to  the  use  he  intended  to,  or  did  make  of  the  funds 
received  by  him ;  but  it  is  proved,  that  at  the  time  of    . 
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the  loan,  exchange  was  at  a  premium  on  New  York, 
the  interest  of  which,  at  the  maturity  of  the  note, 
he  took  upon  himself  to  pay ;  and  it  is  not  proven, 
that  the  course  of  exchange  ever  ran  m  favor  of 
Huntsville ;  neither  is  it  proven,  that  the  business 
in  which  Noble  was  engaged,  rendered  it  more  to 
his  advantage  to  pay  in  New  York  than  in  Hunts- 
ville. 

There  are  some  of  the  features  which  distinguish 
the  two  cases,  and  which  also  distinguish  this  case 
from  that  in  10  Wendell^  116 — which  was  cited  by 
the  plaintiff  in  error,  on  the  point  relating  to  the  dif- 
ference in  exchange.  It  being  there  proven,  that  it 
was  for  the  accommodation  of  the  borrower  to  pay  at 
a  place  different  from  that  at  which  the  loan  was 
made,  and  there  was  no  proof  that  more  than  the 
usual  rate  of  exchange  between  the  two  places  was 
charged. 

We  do  not,  however,  intend  to  express  a  decided 
opinion  upon  these  two  points  in  the  case.  It  being 
a  question  of  intent,  arising  from  the  circumstances 
of  the  case,  the  evidence  not  being  very  explicit  upon 
some  of  the  most  material  points — we  have  preferred 
to  waive  a  decision  upon  them,  particularly,  as  we 
are  satisfied  that  the  usury  is  made  out  upon  the  last 
point. 

The  first  note,  it  must  be  recollected,  was  paya- 
ble in  New  York.  Interest,  therefore,  from  its  matu- 
rity, could  only  be  legally  exacted  from  that  time, 
at  the  rate  allowed  by  the  laws  of  that  State,  which 
is  admitted  to  be  seven  per  cent. ;  yet  as  a  part  con- 
sideration for  the  forbearance,  when  the  new  contract 
was  made,  eight  per  cent  was  exacted.     Its  be- 
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ing  takea  ia  a  separate  note,  does  not  vary  the  case  : 

it  was  a  part  of  the  contract  *  ^^^""ovi^ 

Admitting  that  the  original  loan  was  not  tainted 
with  usury,  by  any  of  the  points  above  alluded  to, 
and  admit  also,  that  the  parties  had  a  right  to  stq>u- 
late  for  eight  per  cent,  up  to  the  maturity  of  the  first 
note,  it  does  not  appear  that  any  stipulation,  (if  any 
could  legally  be,)  was  made  as  to  the  rate  of  inter-? 
est,  in  the  event  that  the  note  should  not  be  met  at 
maturity. 

It  is  suggested  in  argument,  that  perhaps  this  may  ^ 
have  been  the  understanding  of  the  parties.  This  is, 
however,  not  averred  in  the  answer  of  the  complain- 
ant, or  by  Boardman ;  and  it  would  only  be  legal 
upon  the  supposition  that,  in  that  event,  the  debt 
should  be  paid  in  HuntsvUle.  But  this  presumption 
is  rebutted,  if  it  could  be  made,  from  the  fact,  that 
the  two  last  notes  are  made  payable  in  New  York : 
and  here  it  is  perhaps  proper  to  remark,  that  the  se- 
cond point  made  against  the  first  note,  is  applicable 
to^he  notes  which  are  now  the  subject  of  controver- 
sy,  a.^  there  is  no  pretence  that  it  was  more  Conve- 
nient to  Veitch,  or  the  present  defendant,  to  pay  in 
New  York,  than  in  Huntsville.  If,  however,  the  first 
note  was  legally  due  in  New  York,  then,  to  give  the 
party  a  right  to  eight  per  cent,  interest  since  that 
time,  it  should  not  only  appear,  that  this  point  was 
settled  at  the  time  of  the  making  of  the  original 
loan,  but  also  that  the  payment  should  be  made  in 
this  State.  That  not  being  the  case,  but  eight  per 
cent,  being  secured  on  a  contract  due  in  New  York, 
and  the  notes  being  still  made  payable  in  New  York, 
there  is  a  manifest  violation  of  the  usury  laws  of 
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New  York — one  per  cent,  more  being  secured  than 
those  laws  authorise.  If  the  parties  were  dealing 
in  reference  to  the  laws  of  this  State,  then  one  per 
cent,  more  has  been  exacted  tlmn  was  due  from  the 
maturity  of  the  first  note,  to  the  making  of  the  second, 
and  the  payment  being  required  to  be  made  in  New 
York,  thereby  subjecting  the  party  to  the  loss  of  the 
exchange  between  the  two  places,  brings  it  unex- 
plained within  the  principles  laid  down  in  a  former 
part  of  this  opinion,  and  as  recognized  in  2  and  9 
Fetef's,  above  cited. 

Objections  are  taken  by  the  counsel  for  the  com- 
plainant, to  the  right  of  the  defendant,  to  consider 
these  last  points,  on  the  ground  that  they  are  not 
specifically  charged  as  usurious. 

It  is  true,  that  a  usurious  contract,  like  any  other 
contract,  must  be  proved  as  alleged  ;  and  a  variance 
as  to  the  quantum  of  usurious  interest,  or  in  any  oth- 
er material  matter,  will  be  fatal ;  but  it  is  sufficient 
to  aver  and  prove  the  contract,*  according  to  its  le- 
gal efTect. 

Here,  the  charge  is  specific,  that  eight  per  centum 
was  exacted,  when  only  seven,  at  most,  was  due. 

It  is  the  duty  of  the  Court  to  apply  the  law  to  the 
facts,  and  if  the  charge  of  usury  is  made  out,  it  is 
sufficient.  In  this  part  of  the  case,  viewed  either  in 
reference  to  the  la ws  of  New  York,  or  of  this  State, 
the  contract,  upon  its  face,  imports  usury,  by  the  ex- 
press reservation  of  more  than  the  legal  interest  of 
either  State:  there  is  no  room  for  presumption  or  ex- 
planation: the  intent  is,  in  legal  contemplation,  ap- 
parent— res  ipsa  loquitur. 

The  decree  must,  therefore,  be  affirmed. 
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Points  upon  the  canstruction  of  the  treaty  q/'1817,  he- 
trveen  the  United  States  and  Cherokee  Indians. 

As  to  estates  granted  by  Government  upon  a  contingen- 
cy— horv  revested. 

As  to  title  acquired  by  one,  {having  none  before^)  after 
conveyance. 

As  to  evidence  in  trespass  to  try  titles. 

1.  The  reservation  oflnnds  to  the  Cherokee  Indians,  under  the 
8th  article  of  the  treaty  of  1817,  enures,  as  a  life  estate  to 
the  reservee,  only  upon  compliance  with  the  condition  of  con- 
tinuance thoreon,  as  stipulated;  and  this  failing,  the  fee  sim- 
ple in  the  land  reserved^  reverts  .immediately  to  the  United 
States. 

S.  This  condition  of  continuance  upon  the  reservation,  during 
the  life-time  of  the  reservee,  is.  one  annexed  to  the  life-estate: 
and  upon  the  breach  of  it,  the  expectant  estate  o^  the  reser- 
vee's  wife  and  children,  is  at  once  destroyed. 

3.  That  a  reservee  has  complied  with  the  requisites  of  the  trea- 
ty, in  making  his  selection — registering  bis  name,  &c.  may 
be  proved  by  the  deposition,  regularly  taken,  of  the  Chero- 
kee agent. 

4.  A  reservee  of  lands,  under  this  treaty,  can  not  make  any 
disposition  by  lease,  stipulating  a  continuance  beyond  the  pe- 
riod of  a  removal  from  the  land,  or  the  extent  of  his  life. 

5.  Though  it  seems  a  lease  might  be  effected  of  a  portion  of 
the  land,  for  a  time  not  beyond  these  periods,  if  possession  is 
retained  of  the  residue. 

6.  Estates  granted  by  government,  subject  to  forfeiture,  upon  a 
future  condition — in  the  event  of  their  forfeiture^  no  entryor 
other  act  is  necessary^  in  order  to  divest  the  estate  out  of  the 
grantee. 

7.  Where  one,  having  no  title  to  real  estate,  conveys  it^  with 
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warranty  of  title,  a  tide,  acquired  after  the  grant^  will  pass  to, 
and  vest  instantly  in  the  grantee. 

8.  The  act  of  Congress  of  the  29th  May,  1830,  which  relin- 
quished to  Conaleskee,  a  Cherokee  Indian,  and  his  heirs,  all 
the  right  of  reversion  of  the  United  States  in  and  to  a  certain 
tract  of  land,  contemplated  an  immediate  sale  of  the  same  by 
him;  and  not  a  mere  possession,  for  the  benefit  of  a  previous 
purchaser. 

9.  It  seems,  that  in  trespass  to  try  titles,  the  record  of  a  pre^ 
vious  suit  between  the  ancestor  of  the  plaintiff,  and  the  de-* 
fendant,  for  the  same  premises — might  be  good  evidence,  to 
show  notice  to  the  latter  of  a  paramount  title,  ia  order  to  fix 
E  period  from  which  the  plaintiff  is  entitled  to  recover  dama- 
ges for  the  occupancy  of  the  premises. 

This  was  an  actioa  of  trespass  to  try  titles,  in  the 
Circuit  Court  ol'  luadison;  and  was  prosecuted  by 
the  next  friend  of  the  heirs  of  James  McCartney, 
against  William  M.  Kennedy  and  ElishaMoreland,  for 
the  recovery  of  a  tract  of  land,  known  and  describ- 
ed as  the  reservation  of  Conaleskee,  or  Challenge, 
a  Cherokee  Indian. 

The  defendant,  Kennedy,  plead — first,  not  guilty  ; 
second,  a  special  plea,  controverting  the  title  of  the 
plaintiffs  in  the  land  in  question,  and  setting  out  a  ti- 
tle in  fee  simple,  from  Conaleskee  to  him,  of  date  the 
first  of  April,  eighteen  hundred  and  twenty-nine,  and 
alleged  to  have  been  duly  acknowledged  and  record- 
ed.— Thirdly,  a  special  plea,  relying  upon  the  same 
title.  And  there  were  oyer  and  denmrrer  to  the  se- 
cond  and  third  pleas;  which  demurrer  was  sustained  : 
and,  subsequently,  verdict  and  judgment  rendered 
in  favor  of  the  plaintiffs. 

By  a  bill  of  exceptions  taken  to  the  opinion  of  the 
Court,  the  following  facts  appeared  to  have  transpir<> 
pd  on  the  trial. 
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The  plaintiffs  introduced   and   read  to  the  jury, 

First — the  treaty  between  the  United  States  and 
the  Cherokee  nation  of  Indians,  entered  into  on  the 
eighth  of  July,  eighteen  hundred  and  seventeen. 

Secondly — an  act  of  congress,  approved  the  twen- 
ty-ninth May,  eighteen  hundred  and  thirty,  relin- 
quishing to  Conaleskee  all  right  of  reversion  of  the 
United  States,  in  and  to  a  reservation  of  his,  under 
the  treaty. 

Thirdly — a  deed  of  conveyance  in  fee  simple,  from 
Conaleskee,  alias  Challenge,  to  John  M^Anulty,  of 
the  lands  in  controversy,  dated  the  seventeenth  day 
of  June,  eighteen  hundred  and  thirty. 

Fourthly — a  deed  of  conveyance,  executed  on  the 
twenty-sixth  of  August,  eighteen  hundred  and  thir- 
ty, of  the  same  premises,  from  John  M'Ahulty  and 
wife,  to  James  M'Cartney,  the  ancestor  of  the  plain- 
tiffs — ^all  regularly  acknowledged  and  registered. 

The  plaintiffs  proved  by  a  witness,  that  Conales* 
kee,  after  the  date  of  his  deed  to  M^Anulty,  and  pri- 
or to  the  date  of  M'Anulty's  deed  to  the  plaintiffs' 
ancestor,  left  this  State,  and  went  to  his  tribe,  be- 
yond the  Mississippi — out  of  the  limits  of  the  Uni- 
ted States,  and  any  territory  thereof.'  They  also 
proved,  that  the  defendants  wejre  in  possession  of  the 
premises ;  and  the  value  of  the  rents  thereof.  Also, 
that  from  the  year  eighteen  hundred  and  twenty-five 
up  to  the  time  of  his  leaving  the  State,  Conaleskee 
had  not  resided  upon  the  lands  in  controversy :  and 
that  the  lands  claimed  were  parts  of  the  reservation 
made  by  him  under  the  treaty. 

The  plaintiffs  further  introduced  and  read  to  Xh^ 
jury,  afterj  objection  from  the  defendants,  but  which 
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the  Court  overruled — first,  the  copy  of  a  commission 
from  the  President  of  the  United  States,  to  Robert 
Houston,  to  lay  off  the  reservations  made  by  the 
Cherokees,  under  the  treaty ;  together  with  copies 
of  sundry  letters  of  John  C.  Calhoun,  Secretary  of 
War,  specifying  his  duty — all  regularly  certified,  as 
taken  from  the  records  of  the  war  .department. 

Secondly — A  copy  of  the  platt  of  the  land  in  con- 
troversy, taken  fVom  the  books  of  the  general  land 
office — also,  regularly  certified. 

Thirdly — The  deposition,  regularly  taken,  of  Hugh 
Montgomery,  agent  of  the  Cherokee  nation  East  of 
the  Mississippi,  shov^ing  the  entry  by  Conaleskee  of 
the  reservation  made  by  him,  under  the  treaty ;  a  sur- 
vey of  the  same ;  and  a  platt  and  certificate. 

Fourthly — The  record  of  a  suit  commenced  by 
the  plaintiffs'  ancestor,  against  the  defendants,  in  his 
life-time,  for  the  recovery  of  the  lands  in  question, 
but  abated  by  his  death;  and  which  was  offered  as 
evidence  of  a  demand  of  the  possession. 

The  defendants  offered  evidence,  on  their  part,  to 
show,  that  at  the  time  of  making  the  treaty  of  eigh- 
teen hundred  and  seventeen,  and  at  the  time  of  the 
registration  of  his  name  in  the  office  of  the  agent, 
Conaleskee  did  not  reside  within'the  territory  ceded; 
and  that  he  was  not  the  head  of  an  Indian  family  ; 
and  had  no  improvements  upon  the  land  at  that  time. 
Also,  that  Conaleskee  said,  when  he  left  the  coun- 
try, "  that  he  did  not  go  with  a  view  of  remaining 
permanently,  but  of  returning  soon  again:"  that, 
when  going,  he  cried — because,  as  he  said,  "  that 
M'Anulty  and  M'Cartney  threatened  to  shoot  him,  if 
he  did  not  go."    Defendants  also  offered  to  prove 
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that  Conaleskee  employed  one,  to  build  a  mill  upon 
a  reservation  made  by  him,  upon  Flint  River;  that 
he  afterwards  abandoned  that  reservation,  and  with- 
out any  other  entry,  than  that  which  was  proven  in 
the  deposition  of  Rlontgomery,  took  possession  of  the 
land  now  in  controversy,  and  procured  its  survey. 

To  the  introduction  of  all  this  proof,  the  plaintiffs 
objected,  and  the  objection  was  sustained  and  ihe 
testimony  excluded. 

The  defendants  then  read  to  the  jury  a  convey- 
ance in  fee  simple,  from  Conaleskee  to  Kennedy,  of 
the  premises  in  question,  dated  the  first  April,  eigh- 
teen hundred  and  twenty-nine.  A  lease  for  thirty 
years  from  Conaleskee  to  one  Eason,  executed  a- 
bout  the  year  eighteen  hundred  and  twenty-four,  of 
part  of  his  said  reservation,  was  also  produced  in 
evidence,  containing  an  assignment  by  indorsement 
of  the  same  from  Eason,  to  Kennedy. 

It  was  also  proved,  that  from  the  year  eighteen 
hundred  and  twenty-five,  up  to  the  time  of  leaving 
this  State,  Conaleskee  lived  with  and  boarded  with 
Kennedy ;  and  that  said  lease  included  all  the  land 
in  the  possession  of  the  defendants,  at  the  time  of 
the  commencement  of  this  suit. 

The  defendants,  upon  this  testimony,  requested 
the  Court  to  charge  the  jury — 

First — That  unless  the  plaintiff  had  proved  that 
the  land  sued  for,  lay  within  the  boundary  of  the  ter- 
ritory ceded  by  the  treaty  of  eighteen  hundred  and 
seventeen,  they  could  not  recover  in  this  action. — 
This  instruction  the  Court  qualified,  by  saying,  that 
the  treaty,  the  act  of  congress,  of  eighteen  hundred 
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and  twenty,  and  the  platt,  were  competent  proof  of 
that  fact. 

Secondly — That  the  eighth  article  of  said  treaty 
vested  in  Gonaleskee,  a  fee  simple  title  to  the  land  : 
and  his  deed  to  said  Kennedy  was  good. 

This  instruction  the  Court  refused. 

Thirdly — That  the  said  eighth  article  of  said  trea- 
ty, Restraining  Gonaleskee  from  removing  from  said 
land,  created  a  condition,  and  not  a  limitation;  and, 
being  a  condition,  its  breach  did  not  avoid  the  estate 
thereby  granted,  but  only  rendered  it  voidable ;  and 
being  voidable,  only,  the  grantor,  (that  is,  the  Uni- 
ted States,)  alone,  had  a  right  of  re-entry,  for  breach 
of  such  condition ;  and,  unless  the  grantor  did  enter, 
none  other  could ;  and,  until  the  grantor  did  enter, 
the  grantee's  estate  in  the  land  was  good. 

Thi3  charge  the  Court  also  refused,  but  informed 
the  jury,  that  if  they  believed  Conaleskee  removed 
from  the  land,  such  removal  was  a  forfeiture  of  his 
estate,  and  therefore,  his  estate  in  the  same,  ceased. 

Fourthly — That  although  the  jury  should  believe 
this  to  be  a  condition,  and  Conaleskee's  sale  to  Ken- 
nedy a  breach  of  it — yet  this  sale  passed  his  whole 
interest  to  Kennedy,  whose  estate,  thus  derived  un- 
der such  sale  was  good,  and  could  not  be  defeated  or 
made  void  by  Conaleskee,  or  those  claiming  under 
him  ;  but  only  by  the  United  States,  the  grantor. — 
This  the  Court  also  refused,  but  with  the  qualifica- 
tion above.        > 

Fifthly — That  although  the  jury  should  believe 
the  title  derived  by  Kennedy,  under  the  deed  from 
Conaleskee  to  him,  should  be  absolutely  void — yet, 
that  the  warranty  in  said  deed  estopped  Conaleskee, 
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and  all  persons  holding  under  him,  from  claiming  in 
opposition  to  said  deed.    This  the  Court  refused. 

Sixthly — That,  if  the  jury  believed  the  clause  re- 
straining removal,  was  a  condition^  then  the  condi- 
tion was  annexed  to  the  life  estate,  and  not  to  the 
remainder  or  reversion  in  fee ;  and,  being  annexed 
io  the  life  estate,  void,  because  it  would  go  to  de- 
feat the  estate  in  part,  and  not  in  whole. 

This  was  also  refused. 

Seventhly — That  if  the  jury  believed  the  United 
States  intended  to  convey  a  reversion  in  fee,  to 
the  children  of  the  tenant  for  life,  then  the  rever- 
sion was  not  contingent — depending  upon  the  con- 
tingency of  Conaleskee's  remaining  upon  the  land. 

This  the  Court  likewise  refused. 

Eighthtly — That  if  the  jury  believed,  at  the  pas- 
sage of  the  act  of  Congress,  Conaleskee  had  no 
estate  in  possession  in  said  land,  he  never  having  ac- 
quired one  before ;  or  his  previous  estate  therein  be- 
ing forfeited  and  void — then  said  act  of  Congress  did 
not  vest  in  Conaleskee  the  reversion  of  the  United 
States,  nor  any  estate  whatever. 

This  the  Court  refused  also. 

Ninthly — Although  the  jury  should  believe  the 
deed  from  Conaleskee  to  Kennedy,  to  be  a  violation 
of  law,  and  of  the  treaty ;  yet,  if  the  United  States 
waived  the  wrong  thereby  inflicted,  and  afterwards 
released  to  Conaleskee  their  reversion, — then  such 
release  operated  to  vest  said  reversion  in  Kennedy ; 
and  if  not  in  him,  it  vested  in  no  person,  but  remain- 
ed still  in  the  United  States. 

This  was  refused. 

Tenth — That  though  the  jury  should  believe  Co- 
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aleskee  bad  forfeited  his  estate  in  said  land,  yet  that 
his  estate  therein  continued  until  the  United  States 
took  some  steps  to  ascertain  such  possession,  and  re- 
vest the  estate  in  them ;  and  that  this  could  be  only 
(lone  by  inquest  of  office. 

This  was  refused. 

Eleventh — That  the  United  States,  by  the  above 
named  act  of  Congress,  had  acknowledged  that,  at 
its  passage,  Gonalesskee's  estate  in  said  land  was 
still  good ;  and  that  his  sale  to  Kennedy  had  not 
avoided  it;  or  if  it  was  forfeited,  the  United  States 
relinquished  all  the  right  of  enforcing  their  remedy 
against  him,  for  it. 

This  was  also  refused. 

Twelfth — That  though  the  lease  from  Conaleskee 
to  Eason,  and  assigned  to  Kennedy,  was  void,  yet 
Kennedy  having  entered  on  the  land,  by  the  consent 
of  Conaleskee,  this  constituted  him  tenant  from 
year  to  year;  and  being  such  tenant,  neither  Cona- 
leskee, nor  those  holding  under  him,  could  recover 
the  land  without  first  giving  six  months  notice  to 
quit,  which  six  months  should  expire  at  the  end  of 
the  year.     This  was  also  refused. 

Thirteenth — That  if  the  jury  believed  there  had 
been  an  attempt  made  by  Conaleskee,  to  sell  said 
land  to  Kennedy,  which  sale  had  never  taken  effect, 
and  been  carried  into  execution, — then  neither  Cona- 
leskee, nor  those  holding  under  him,  could  recover 
rent  for  the  same. 

This  the  Court  refused — qualifying  the  same  by 
charging  that  plaintiffs  were  entitled  to  recover  rent 
from  the  time  of  their  title  and  demand. 

The  Court  also  charged  the  jury,  that  if  they  be- 
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lieved  Conaleskee  had  removed  from  the  land,  that 
by  such  removal  he  forfeited  his  estate,  which  there- 
by became  absolutely  void :  and  further,  that  said 
treaty  did  not  convey  any  title  by  way  of  grant  from 
the  United  States,  but  that  Conaleskee  held  the  land 
as  a  reservee  under  the  treaty. 

To  all  which  the   defendants  excepted,  and  took 
their  writ  of  error. 

Robinsarif  for  plaintiff  in  error. 
McClung  and  S.  Parsons,  contra. 

COLLIER,  J. — The  defendants  in  error,  as  the 
heirs  at  law  of  James  McCartney,  deceased,  brought 
an  action  of  trespass  to  try  titles,  in  the  Circuit  Court    ' 
of  Madison,  against  the  plaintiffs  in  error. 

The  defendants  to  make  out  their  title,  relied  upon 
treaties  of  the  eighth  of  July,  eighteen  hundred  and 
seventeen,  and  the  twenty-seventh  of  February, 
eighteen  hundred  and  nineteen,  between  the  United 
States  and  Cherokee  tribe  of  Indians,  which  allowed 
reservations  of  six  hundred  and  fortv  acres  to  the 
heads  of  families  of  that  tribe,  who  desire  to  remain 
east  of  the  Mississippi.  The  defendants  in  error 
also  produced  a  sworn  copy  from  the  files  and  entries 
in  the  books  of  the  office  of  the  Cherokee  agent,  of  a 
survey  and  platt  of  six  hundred  and  forty-acres  of 
land,  allotted  to  Conaleskee,  or  Challenge,  under  the 
former  treaty.  They  then  gave  in  evidence  an  act 
of  Congress  of  the  twenty-ninth  May,  eighteen  hun- 
dred and  thirty,  by  which  it  is  enacted,  ^'  That  all 
right,  title,  and  interest  which  might  accrue  or  revert 
to  the  United  States,  to  the  reservation  of  land  now 
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claimed  and  possessed  by  Gonaleskee,  commonly  cal- 
led Challenge,  &c,  under  a  treaty  made  and  conclud- 
ed between  the  United  States  and  the  Cherokee  tribe 
of  Indians,  on  the  eighth  day  of  July,  in  the  year  of 
our  Lord,  one  thousand  eight  hundred  and  seventeen, 
&c.,  all  lying  in  the  State  of  Alabama,  be  and  the 
same  are  hereby  relinquished  and  vested  in  the  said 
reservees,   and   their  heirs  respectively  :  Promded^ 
that  the  said  Conaleskee,  commonly  called   Chal- 
lenge,   &c.,    with    their  respective  families,    shall 
remove  to   their  respective  tribes  west  of  the  Mis- 
sissippi river,  not  included    within  any    State   or 
Territory :  and  that  the  government  of  the  United 
States  shall  not  be  chargeable  with  the  expense  of 
their  removal,  or  transportation,  or  with  any  allow- 
a  nee  of  land  to,  or  on  account  of,  either  of  them  or 
their  respective  families  :  And  provided  also^  that  no 
conveyance  or  deed  of  tlie  said  lands,  or  any  part  of 
them,  shall  be  valid  or  effectual,  until  every   such 
conveyance  or  deed  shall  be  submitted  to  one  of  the 
district  attorneys  for  the  district  of  Alabama,   for 
his  approbation  :  and  if,  after  enquiry  into  the  facts 
and  circumstances  atten^dingthe  contracts  for  the  sale 
of  any  of  the  said  lands,  he  shall  be  satisfied  that  such 
contracts  are  fair,  and  that  the  consideration  paid,  or 
agreed  to  be  paid  therefor,  is  adequate,  he  shall  en- 
dorse his  approbation  on  each  conveyance  and  deed 
so  approved ;  and  thereafter  the  same  be  deemed 
valid  and  effectual." 

The  defendants  in  error  then  proved,  that  Cona- 
leskee, or  Challenge,  had  removed,  with  his  family, 
west  of  the  Mississippi  river,  as  contemplated  hy 
j;he  first  proviso  of  the  act.    They  also  produced  and 
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read  to  the  jury,  a  deed  dated  the  seventeenth  June, 
eighteen  hundred  and  thirty,  approved  in  due  form, 
by  the  attorney  for  the  northern  district  of  Alabama, 
aad  regularly  proved  and  recorded,  from  Conaleskee, 
or  Challenge,  by  which  he  conveyed  in  fee  simple, 
the  land  in  controversy,  to  John  M'Anulty ;  and  also 
a  deed  from  M'Anulty,  and  wife,  properly  acknow- 
ledged, by  which  the  same  land  is  conveyed  to  James 
McCartney,  the  ancestor. 

The  defendants  in  error  gave  in  evidence,  a  lease 
from  Conaleskee,  or  Challenge,  to  Abner  Eason, 
dated  the  twenty-ninth  day  of  June,  eighteen  hun- 
dred and  twenty-four,  of  all  the  lands  in  question 
that  is  occupied  by  them,  for  the  term  of  thirty  years, 
which  lease  they  proved  to  have  been  assigned  to 
Kennedy  about  the  year  eighteen  hundred  and  twen- 
ty-five. 

The  plaintiffs  in  error  then  gave  in  evidence,  a 
conveyance  in  fee  of  the  lands  in  question,  with  war- 
ranty of  title,  dated  in  May,  eighteen  hundred  and 
twenty-nine,  from  Conaleskee,  or  Challenge,  to  Wil- 
liam M.  Kennedy.  Conaleskee,  or  Challenge,  ceas- 
ed to  occupy  before  the  passage  of  the  act  of  May, 
eighteen  hundred  and  thirty. 

The  plaintiffs  in  error  proposed  to  prove  these 
farther  facts — 

That  when  Conaleskee  left  the  land,  he  said  he 
did  not  intend  to  remain  away,  and  that  he  cried, 
because,  as  he  said,  M'Anulty  and  McCartney  threat- 
ened  to  shoot  him  if  he  did  not  go :  that  Conaleskee, 
at  the  date  of  the  registration  of  his  name,  did  not  live 
on  the  ceded  territory,  and  that  he  was  not  the  head 
of  a  family,  and  had  no  improvement  on  the  land ; 
which  several  propositions  were  refused  by  the  Court. 
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Many  instructions  were  asked  of  the  Court,  by  the 
counsel  for  the  plain  tiifs  in  error,  most  of  which  were 
denied,  and  some  given  in  qualified  terms. 

As  the  correctness  of  the  judgment  of  the  Court, 
so  lar  as  it  depends  upon  these,  must  necessarily  be 
examined  in  considering  the  title  of  the  defendants 
in  error,  we  will  decline  noticing  them  more  particu* 
larly  here. 

The  questions  naturally  arising  in  this  case  are*- 

First — What  description  of  estate  does  the  trea- 
ty of  July,  eighteen  hundred  and  seventeen,  propose 
to  pass  to  the  reservees  under  it? 

Second — Has  the  plaintiff  in  error,  William  M. 
Kennedy,  acquired  any  interest  in  the  reservation,  by 
the  lease,  of  which  he  claims  to  be  the  assignee,  or 
under  the  deed  of  the  reservee. 

Third — What  influence  has  the  act  of  May,  eigh- 
teen hundred  and  thirty,  upon  the  claim  of  Kennedy, 
and  does  it  give  validity  to  the  title  set  up  by  the  de- 
fendants in  error. 

1.  By  the  treaty  of  July,  eighteen  hundred  and 
seventeen,  the  Cherokee  tribe  of  Indians  cede  to  the 
United  States,  a  portion  of  their  territory,  lying  east 
of  the  Mississippi  river.  In  its  third  article,  it  is 
stipulated,  that  a  census  shall  be  taken  of  the  entire 
Cherokee  nation,  both  east  and  west  of  the  Missis- 
sippi, in  the  month  of  June,  of  the  year  eighteen 
hundred  and  eighteen,  with  a  view  to  ascertain  the 
number  east  of  the  Mississippi,  and  those  who  intend 
to  remain  there. 

m 

By  the  8th  article  of  that  treaty,  the  United  States 
agree  to  give  to  each  head  of  a  Cherokee  family,  resid- 
ing east  of  the  Mississippi,  a  reservation  of  six  hun- 
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dred  and  forty  acres  in  a  square,  to  include  their  im- 
provements, which  are  to  be  as  near  tlie  centre  there- 
of as  practicable,  "in  which  they  will  have  a  life 
estate,  with  a  reversion  in  fee  simple  to  their  chil- 
dren, reserving  to  the  widow  her  dower,  whose* 
names  are  to  be  res-islered  in  the  oflice  of  the  Chero- 
kee  agent,  which  shall  be  kept  open  until  the  census 
is  taken,  as  stipulated  in  the  third  article  :  Provided, 
that  if  any  of  the  heads  of  families,  for  whom  reser- 
vations may  be  made,  should  remove  therefrom,  then, 
in  that  case,  the  right  to  revert  to  the  United  States." 

In  the  treaty  of  eighteen  hundred  and  nineteen, 
among  other  stipulations,  it  is  agreed  to  dispense 
with  the  census,  provided  for  by  that  of  eighteen 
hundred  and  seventeen.  And  the  United  States 
agree  to  pay  for  all  the  improvements  made  upon 
the  ceded  territorv,  which  enhance  the  value  of  the 
lands,  and  do  agree  to  allow  a  reservation  to  thel 
heads  of  Cherokee  families,  as  previously  stipulated.' 

In  considering  the  character  of  the  estate  to 
which  the  rescrvees,  under  the  treaty  of  eighteen 
hundred  and  seventeen,  are  entitled,  we  do  not  deem 
it  necessary  to  examine  the  abstruse  doctrine  pertain-* 
ins:  to  estates  tail,  or  the  subtle  and  artificial  distinc-* 
tions,  between  conditions  and  limitations,  which  have! 
been  so  elaborately  discussed  at  the  bar. 

In  the  interpretation  of  deeds  it  is  vSometimes 
profitable  to  draw  knowledge  from  this  extensive 
source  of  law  learning;  but  in  the  exposition  of  an 
instrun^ent,  having  the  form,  and  subject  to  the  rule^ 
of  construction  which  apply  to  treaties,  it  cannot  be 
necessary  to  refer  to  the  common  law,  unless  it  is  ap- 
parent that  the  stipulations  of  the  parties  were  made, 
4P  20 
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with  a  view  to  the  control  of  that  system  of  juris- 
prudence. The  treaty  furnishes  no  such  indication ; 
nor  indeed  could  it,  for  tlie  Cherokees  must  then  have 
been  wholly  ignorant  of  our  municipal  laws. 

It  is  a  cardinal  maxim  of  interpretation,  that  it  is 
not  permitted  to  interpret  what  has  no  need  of  inter- 
pretation. When  an  act  is  conceived  in  clear  and 
precise  terms,  where  the  sense  is  manifest,  and  leads 
to  nothing  absurd,  there  can  be  no  reason  to  refuse 
•Vat  369  the  sense  which  it  naturally  imports.* 

It  is  difficult  to  conceive  of  terms  less  equivocal 
than  those  employed  in  the  eighth  article  of  the  trea- 
ty of  eighteen  hundred  and  seventeen.  In  truth^ 
they  are  so  definite  in  their  meaning,  as  to  forbid  the 
application  of  any  rules  of  construction.  They  de- 
clare, that  the  reservee  shall  have  a  life  estate,  with 
a  reversion  in  fee  simple  to  his  children :  Provided, 
that  if  he  remove  from  his  reservation,  then,  and  in 
that  case,  the  right  shall  revert  to  the  United  States* 
The  right  to  whati  The  right  to  the  reservation, 
most  certainly.  Whose  right?  The  right  of  the 
reservee,  for  his  children  had  no  right  during  his  life: 
and  this  right,  (from  the  intrinsic  force  of  the  term 
revert,  and  the  nature  of  the  subject,)  is  to  return  to 
the  United  States,  as  they  acquire  it  by  the  treaty, 
in  fee  simple. 

In  order  that  the  reservee  might  avail  himself  of 
the  provision  made  for  him,  it  was  necessary  that  his 
name  should  be  registered  with  the  agent  for  the 
Cherokees,  before  the  census  provided  for  by  the 
third  article  of  the  treaty,  was  taken ;  and  it  was 
then  the  duty  of  the  government  to  cause  his  reser- 
vation to  be  allotted  to  him,  as  stipulated  by  the 
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eighth  article,  upon  being  satisfied  that  he  was  the 
head  of  a  family.  Conaleskee's  name  appears  to 
have  been  registered  in  due  time,  and  a  reservation 
allotted  to  him. 

The  plaintiffs  in.  error  have,  however,  objected  to 
the  evidence  by  which  these  facts  appear.  The  de- 
position of  the  Cherokee  agent  proves  the  registry 
of  Conaleskee's  name,  within  the  proper  time.  It 
also  furnishes  a  copy  of  the  survey  and  platt  of  his 
reservation,  duly  entered  with  the  agent.  The  de- 
position, appears  to  have  been  regularly  taken,  and 
io  our  opinion,  is  not  only  evidence,  but  is  the  best 
evidence  of  the  facts  shewn  by  it.  The  original  sur- 
vey and  platt  are  papers  of  such  a  character,  as  the 
Court  would  not  have  compelled  the  production  of, 
had  they  been  n^/Mm  this  State.  Sworn  copies  would 
then  have  been  evidence — much  more  now,  when 
they  are  beyond  the  reach  of  the  process  of  our 
Courts,  are  copies,  verified  by  oath,  admissible  as 
evidence — Hamner  vs  Eddins.*  The  appointment  of  •s  stewi, 
a  surveyor,  his  acceptance,  and  a  letter  of  instruc- 
tions from  the  Secretary  at  War,  are  proved  by  co- 
pies, certified  by  the  individual  who  presides  over  the 
office  of  Indian  affairs,  attached  to  the  Department 
of  War,  whose  official  character  is  certified  by  the 
Secretary  at  War,  under  the  seal  of  the  War  office. 
These  documents  certainly  could  not  have  been  ma- 
terial evidence,  in  addition  to  the  deposition  of  the 
Cherokee  agent;  but  they  are  of  such  a  character, 
however  material,  as  to  have  authorised  their  ad- 
mission, authenticated  as  they  were. 

The  reservation  of  Conaleskee  has  then,  been^ 
regularly  made.     The  terms  of  the  treaty  invested 


156  CASES    DETERMINED 


KSNNEDY  and  MOREI4AND  VS  HEIRS  OF    M'CARTIfET. 


him  with  a  life  estate  in  it,  liable  to  be  divested  by 
his  removal ;  and  had  he  continued  to  occupy  it  un- 
til his  death,  it  would  have  passed  to  his  wife  and 
his  children,  in  the  same  manner  that  lands  holden 
in  fee  simple  does,  on  the  death  of  the  husband  and 
father.  The  condition  then,  for  a  bre<ich  of  ^\hich, 
the  reservation  was  to  revert  to  the  United  States, 
is  a  condition  annexed  to  the  life  estate  of  the  reser- 
vee:  that  condition  being  broken,  the  land  ipso  facto 
reverts,  and  the  conditional  expectancies  of  the  wife 
and  children  are  gone  forever. 

Thus  having  determined  the  character  of  the  estate 
of  Conaleskee,  we  proceed  to  the  examination  of 
the  remaining  questions. 

2.  The  estate  of  Conaleskee  in  his  reservation  was 
such,  as  to  forbid  him  the  right  to  make  any  disposi- 
tion of  it,  incompatible  with  his  own  occupancy.    It 
is  true,  that  he  may  have  leased  a  portion   of  it,  to 
continue  for  a  period  not  beyond  his  removal  or  his 
life,  retaining  to  himself  the  possession   of  the  re- 
sidue.    But  he  was  unauthorised  to  make  any  dis- 
position of  a  part  or  the  whole  of  it,  either  by  lease 
or  sale,  either  for  an  indefinite  period,  or  a  time  cer- 
tain, which  would,  or  might  continue  after  his  remo- 
val. The  lease  to  Eason,  though  it  disposes  of  a  part 
of  the  reservation  only,  is  to  continue  for  thirty  years 
absolutely.     The  conveyance   to  Kennedy  professes 
to  convey  a   fee  simple  estate   in  the  entire  reserva- 
tion, and   forbids  the  occupancy  by  Conaleskee,  of 
any  portion  of  it,  with  a  view  to  the  pursuits  of  agri- 
culture^ which  the  preamble  to  the  treaty  recites  to 
have  been  the  chief  inducement  to  the  provision  for 
the  heads  of  families,    The  lease  to  Eason,  and  the 
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conveyance  to  Kennedy,  were  then,  both  unautho- 
rised by  the  interest  of  Conaleskee   in  his  reserva- 
tion ;  and  in  our  ppinion  are  void,  not  only  for  this 
reason,  but  for  their  repugnance  to  the  policy  of  the 
treaties    of  eighteen   hundred   and    seventeen  and 
eighteen  hundred  and  nineteen.     Without   enterins: 
into  a  disquisition  upon  this  topic,  we  will  content  our- 
selves with  a  reference  to  the  authorities. —  Wheeler 
VS  Russell* — Armstrong  vs  Tokr't —  Wtlber  vs  JfowJ.^*'""-* 
^Belling  vs  PitkiA  —  Himt  vs  Knickerbocker^ — ^/^y-ta  wheat. 
lin  vs    Coulori^ — Steers   vs   Lashli/* — Wayrvell  t?5t8 Joimaon 
RtedW — Howson   vs   HancockXt —  Wilkerson  vs  iow-p^^ame'i 


3.  It  has  been   already  said,  that  by  the  removal  327. 

_  .  '  '  ^  .       ^  1[4Danafl. 

of  Conaleskee,   his  reservation  become  forfeited  to 298, 

*  "*6'r  R  61 

the  United  States — a  continuance  in  possession  be-t+sib. 
ing  the   condition  on  which  his  right  depended. —  ipM&s! 
Where  an  estate  is  conveyed  by  the  deed  of  an  indi-  ob.TMak 
vidual  or  corporation,  subject  to  be  defeated  by  a^- 
breach  of  a  condition  subsequent,  if  the  condition  is 
broken,  it  is  necessary   that  the  grantor,  or  person 
authorised,  to  take  advantage  of  it,  should  either  en- 
ter, or  do  some  other  act  equally  effectual,  in  order 
to  divest  the  estate.     But  if  an  estate  is  granted  by 
a  Itsgislative  act,  (of  which  character  treaties  are  by 
the  Constitution   of  the  United  States,)  subject  to 
forfeiture  by  the  happening  of  some  future  event — 
if  the  event  occur,  no  act  is  necessary  to  be  done  in 
order  to  revest  the  estate  in  the  government;  it  re- 
vests immediately  upon  the  happening  of  the  contin- 
gency.    This   distinction   was   recognized    by   this 
Court,  in  the  cases  of  the  University  of  Alabama  vs  $$5St.&P. 
John  J.  Winst(m,¥^  and  Thomas  W.  GtlUvs  Wi/^'aw  ria  ib  isa 
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The  act  of  May,  eighteen  hundred  and  thirty, 
givfes  to  Conaleskee  full  authority  to  sell  his  reserva- 
tion, upon  the  approval  of  a  deed  to  be  made  by 
him,  by  the  attorney  for  one  of  the  districts  of  Ala- 
bama :  Provided^  he  remove  with  his  family,  to  his 
tribe  west  of  th^  Mississippi,  &c.  The  record  fur- 
nishes ample  proof  to  shew  that  Conaleskee  has 
complied  with  the  conditions  imposed  by  the  first 
proviso  in  the  act.  His  deed  to  M'Anulty  conforms 
entirely  to  the  second  proviso ;  and  the  ancestor  of 
the  defendants  in  error,  having  a  regular  conveyance 
of  title  from  M'Anulty  and  wife,  his  heirs  are  well 
entitled  to  their  action,  to  be  let  into  the  possession. 

Where  one  sells  land  to  which  he  has  no  right, 
with  warranty  of  title,  and  he  afterwards  acquires 
a  good  title,  it  passes  instantly  to  his  vendee,  and  he 
is  estopped  from  denying  that  he  had  no  right  at  the 
time  of  his  sale.  This  rule  only  applies  where  the 
vendor  had  no  valid  title  at  the  time  of  executing 
the  deed,  and  not  where  he  is  inhibited  from  selling, 
by  the  letter,  spirit  or  policy  of  a  legislative  act. 

Here,  the  deed  of  Conaleskee  to  Kennedy,  and  his 
lease  to  Eason,  are  both  absolutely  void — having 
been  made  not  only  without  the  authority  of  the 
treaties,  but  in  direct  contravention  of  their  policy. 
Kennedy  then,  in  virtue  of  his  deed  of  eighteen  hun- 
dred and  twenty-nine,  was  not  remitted  by  the  act 
of  eighteen  hundred  and  thirty,  to  an  indefeasible 
estate  in  fee  simple. 

The  first  proviso  in  the  act  of  eighteen  hundred 
and  thirty,  clearly  indicates,  that  in  waiving  a  forfei- 
ture, Congress  contemplated  a  sale  by  Conaleskee  of 
his  reservation:  in  fact,  it  makes  the  removal  of 
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himself  and  family,  without  charge  to  the  govern- 
ment, a  condition  on  which  he  could  claim  the  bene- 
fit of  the  act.  Why  require  the  removal  of  himself 
and  family,  west  of  the  iMississippi,  if  it  was  intend- 
ed that  he  should  continue  the  owner  of  the  lands? 
The  statute  was  passed  with  a  view  to  an  immediate 
sale,  the  proceeds  of  which  were  to  defray  the  ex- 
penses of  himself  and  family,  to  their  new  home. — 
This  view  of  the  act  clearly  negatives  the  idea  that 
Conaleskee  should  hold  for  the  benefit  of  any  previ- 
ous purchaser. 

The  view  we  have  taken  of  this  case  shows 
that  the  lease  from  Conaleskee  to  Eason,  and  the 
deed  from  him  to  Kennedy,  are  both  void,  and  pass 
no  interest  to  the  lessee  and  grantee.  It  thence  fol- 
lows, that  the  plaintiffs  in  error  are  justly  chargea- 
ble with  damages,  equivalent  to  mesne  profits,  from 
the  time,  at  least,  that  they  had  notice  of  a  para- 
mount title  in  another.  And  with  the  view  to  prove 
a  deonand,  so  as  to  fix  a  time  from  which  they  are  lia- 
ble to  damages,  we  can  discover  no  error,  in  the  ad- 
mission of  the  record  of  a  suit  commenced  by  the 
ancestor  of  the  defendants  in  error,  for  the  purpose 
of  trying  titles,  and  recovering  damages  to  the  land 
in  controversy. 

The  other  questions  presented  by  the  bill  of  excep- 
tions, are  so  obviously  embraced  by  those  we  have 
considered,  that  it  is  not  deemed  necessary,  to  exa- 
mine them.     Let  the  judgment  be  affirmed. 
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DARwm,  next  friend,  &c.,  vs.  the  tuscumbia,  gourt- 

LAKD  AND  DECATUR  RAIL  ROAD  COMPANY. 

As  to  deficient  judgments  having  the  same  effect. 

1.  That  judgment  is  rendered  upon  molxonio  quatk  the  torii, 
when  the  proper  judgment  would  be,  upon  non-suit, r—\a  no 
error. 

In  error  to  the  Circuit  Court  of  Morgan. 

Margaret  A.  Peck  and  John  W.  Peck,  by  their 
next  friend,  Darwin,  sued  out  a  writ  in  trespass  on 
the  case,  ajjainst  "  Benjamin  Sherrod,  President, 
and  David  Hubbard,  James  B.  Wallace,  John  Gregg, 
Jack  Shackleford,  David  S.  Goodloe,  James  Elliott, 
Micajah  Tarver,  Branham  Merrill,  John  L.  McRea, 
Henry  W.  Rhodes,  James  T.  Sykes,  and  James  Fen- 
nell,  directors,  being  the  president  and  directors  of 
the  Tuscumbia,  Courtland  and  Decatur  Rail  Road 
Company.'' 

The  cause  of  action  was  for  the  exposure  of  the 
plaintiff's  negro,  while  in  the  defendants'  service,  to 
such  hardships  in  inclement  weather,  as  to  cause  his 
death  :  and  the  writ  was  returnable  to  September 
term,  eighteen  hundred  and  thirty-five. 

At  the  same  term,  was  filed  a  declaration  in  the 
cause,  against  "  The  Tuscumbia,  Courtland  and  De- 
catur Rail  Road  Conjpany."    , 

At  March  term,  eighteen  hundred  and  thirty-six, 
the  following  entry  appeared,  to  wit — 

"  William  Darwin,  next  friend  of  Margaret  A. 
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Peck,  and  John  W.  Peck,  infants,  vs  The  Tuscumhia^ 
Courtland  and  Decatur  Rail  Road  Company. — This 
day  came  the  plaintiffs,  by  their  attorney,  and  the 
defendants,  James  Fennell,  James  T.  Sykes,  Henry 
W.  Rhodes,  and  Benjamin  Sherrod,  by  their  attor- 
ney, and  moved  the  Court  to  quash  the  writ  in  this 
case,  which  motion  was  opposed  by  the  counsel  for 
the  plaintiff ;  but  the  Court  sustained  the  defendants' 
motion,  and  quashed  the  writ  It  is,  therefore,  con- 
sidered that  the  defendants  go  hence,  and  recover  of 
the  plaintiffs  their  costs  herein  expended." 

The  plaintiffs  took  a  writ  of  error,  and  here  as- 
signed as  erronious  the  said  judgment  of  the  Court 
below,  in  quashing  the  writ. 

McCbinffj  for  plaintiff  in  error. 
5.  Parsons^  contra^ 

HOPKINS  J. — In  this  case,  the  plaintiffs  in  errlMr 
commenced  their  action  by  a  writ,  against  Benja- 
min Sherrod,  president,  and  H.  W.  Rhodes,  James 
Fennell,  James  T.  Sykes,  and  several  other  persons, 
as  directors  of  the  Tuscumbia,  Courtland  and  Deca- 
tur Rail  Road  Company. 

The  endorsement  on  the  writ  contains  a  statement 
of  a  cause  of  action  against  the  defendants  to  the 
action. 

The  declaration  was  filed  against  the  Tuscumbia  y 
Courtland  and  Decatur  Rail  Road  Company,  and 
this  is  the  corporate  name  of  a  company  which  has. 
a  charter  from  the  State. 

During  the  next  term  of  the  Circuit  Court  of  Mor^ 
^an  county,  after  that  to  which  the  writ  was  return-^ 
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ROBERTS   VS    BEESON. 

As  to  service  of  process  by  improper  officer—horv  taken 
advantage  of. 
As  to  trespass  by  a  sherif. 

1.  A  plea^  to  an  action  against  one  for  trespass  in  taking  goods, 
*-^tbat  the  gopds  were  taken  as  sheriff,  by  virtue  of  a.  fieri 
fada^y  estops  the  defendant  afterwards  from  alleging  that  the 
writ  was  not  served  upon  him  by  the  proper  officer. 

%.  ThQ  want  of  authority  in  one  to  execute  process,  is  no 
ground  of  motion  to  quash ;  but  must  be  taken  advantage  of 
by  plea. 

3.  The  selling  by  a  sheriff  under  execution,  of  more  of  the 
goods  of  a  defi^ndant,  than  are  sufficient  to  satisfy  the  pro- 
cess,— will  render  him  liable,  (to  the  extent  of  the  additional 
goods  sold,)  to  the  action  of  trespass. 

In  thid  case,  Beeson  bronght  his  action  of  trespass, 
against  Roberts,  in  the  Circuit  Court  of  Blount,  for 
wrongfully  taking  goods,  the  property  of  the  plain- 
tiff. 

To  the  action  the  defendant  plead — 

First — Not  guilty. 

Secondly — A  special  plea,  justifying  a  sheriff  of 
the  county,  under  a  writ  of  fieri  facias^  by  virtue  of 
which  a  levy  had  been  made,  and  which   was  the 
trespass  complained  of:  to  which  plea  there   were 
replication  and  issue. 

Following  the  entry  in  the  record  of  the  pleas, 
there  was  set  out  a  motion  to  quash — all  entitled  as 
of  September  term,  eighteen  hundred  and  thirty-five. 

At  March  term,  eighteen  hundred  and  thirty-six, 
the  motion  to  quash  was  considered  and  overruled, — 
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when  the  parties  went  to  trial  upon  the  issue  joined, 
and  a  verdict  and  a  judgment  were  rendered  for  the 
plaintiff. 

A  bill  of  exceptions  shewed,  that  the  defendant 
proved,  that  he  levied  upon  and  sold  the  goods  men- 
tiooed  in  the  declaration,  by  virtue  of  a  writ  oi fieri 
faciasj  placed  in  his  hands  to  be  executed.  It  was 
also  proved,  that  one  Clifton,  to  whom  the  execu- 
tion had  been  transferred,  took  from  tlie  defendant 
therein,  (the  plaintiff  in  this  action,)  a  deed  of  trust, 
which  secured  the  damages  which  the  execution  was 
issued  to  reali25e;  and  that  Clifton  gave  instructions 
to  the  sheriff  to  stay  the  execution,  when  the  deed 
should  be  completed :  that  the  deed  was  completed, 
and  that  the  sheriff,  to  make  the  costs  of  the  execu- 
tion, levied  upon  the  goods  specified  In  the  declara- 
tion, and  sold  them — collecting  therefrom  the  sum  of 
nine  hundred  and  ninety  dollars  and  twenty  cents, 
being  nine  hundred  and  eight  dollars  and  twenty  and 
an  half  cents  over  and  above  the  amount  due,  as 
costs  upon  the  said  execution. 

The  defendant  upon  this  proof,  asked  the  Court  to 
instruct  the  jury, — that  if  they  believed  that  de- 
fendant levied  upon  and  sold  the  goods  under  the 
aforesaid  execution,  the  collection  of  an  amount 
over  and  above  that  due  upon  the  execution,  would 
not  subject  the  defendant  to  an  action  of  trespass. 

The  Court  refused  to  give  this  charge,  and  the  de- 
fendant took  his  writ  of  error. 

The  assignments  of  error  were — 

First — The  refusing  of  the  Court  to  give  the 
charge  prayed. 

Second — The  refusal  to  quash  the  writ. 


166  CASES  DETERMINED 


ROBERTS  V8  BEESON. 


Ellis  and  Peck,  for  plaintifF  in  error. 
McChcng  and  Robinson,  contra. 

HOPKINS,  J. — The  action  in  this  case,  was  tres- 
pass de  bonis  asportatis,  in  favor  of  the  defendant  in 
error. 

The  plaintiff  in  error,  who  was  the  defendant  in 
the  suit,  pleaded  in  bar  that,  as  sheriff  and  in  virtue 
of  a  writ  of  fieri  facias  against  Becson,  which  had 
been  directed  to  him,  he  took  and  carried  awav  the 

'  mi 

chattels  described  in  the  declaration.  In  the  same 
term  of  the  Circuit  Court,  during  which  he  filed  his 
plea,  he  made  a  motion  to  quash  the  writ  that  com- 
menced the  action.  The  motion  was  afterwards 
overruled  by  the  Court,  and  in  doing  so,  it  is  alleged 
there  was  error. 

It  does  not  appear  from  the  record,  on  what  day 
of  the  term  the  plea  was  filed,  or  the  motion  made. 
But  the  plea  is  first  in  the  record,  and  the  legal  pre- 
sumption is,  that  it  was  filed  before  the  motion  was 
made.  In  the  plea  he  admitted  he  was  sheriff  of  the 
county,  the  coroner  of  which  executed  the  writ 
against  him.  His  plea  estopped  him  from  saying  af- 
terward, that  tlie  coroner  was  not  the  proper  officer 
to  execjute  the  process.  But  the  want  of  authority 
in  a  coroner  to  execute  process,  is  no  ground  for  a 
motion  to  quash  the  writ.  It  is  matter  for  a  plea  in 
abatement ;  and  to  such  a  plea,  it  would  be  a  good 
replication  that  the  sherilf  was  a  party   to  the  suit, 

inond,^ior  interested  in  the  subject  of  it.* 

®^'  From  a  bill  of  exceptions,  which  is  a  part  of  the 

record,  it  appears,  that  the^^^n  facias^  which  was 
in  the  hands  of  the  plaintiff  in  error,  as  sheriff,  had 
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been  transferred  by  the  plaintiff  in  it,  to  C.  R.  Clif- 
ton, who  wrote  to  the  sheriff  that  he  had  agreed 
with  the  defendant  in  the  execution,  to  suspend  it, 
upon  condition  that  the  defendant  would  execute  a 
deed  of  trust,  which  had  been  prepared;  and  directed 
the  sheriff,  if  the  deed  should  be  signed,  proved,  and 
recorded,  to  return  the  execution,  "held  up  by  order 
of  C.  R.  Cliflon,"  to  whom  the  judgment  had  been 
transferred,  except  the  costs,  the  amount  of  which 
he  was  compelled  to  make. 

After  the  sheriff  received  the  instructions  front 
Clifton,  and  the  deed  of  trust  had  been  executed, 
proved  and  recorded,  he  levied  the  writ  of  execu- 
tion, and  sold  property  of  the  defendant  in  error,  for 
the  sum  of  nine  hundred  and  ninety  dollars  and 
twenty  cents,  which  was  nine  hundred  and  eight  dol- 
lars and  twenty  cents  more  than  the  amount  of  the 
casts. 

Upon  the  trial  of  the  cause,  no  question  was  made 
as  to  the  right  of  Clifton  to  give  the  order,  or  as  to 
the  knowledge  of  the  sheriff  of  the  events  in  which 
he  had  been  directed  to  make  the  costs  only.  He  ask- 
ed the  Court  to  instruct  the  jury,  if  they  believed, 
from  the  evidence,  he  levied  and  sold  the  property  in 
virtue  of  the  fieri  facias^  that  his  collecting  more 
than  the  costs  did  not  make  him  liable  to  the  action 
of  trespass.  The  Court  refUsed  to  give  the  instruc- 
tion, and  the  refusal  has  been  assigned  for  error. 

Against  the  right  to  the  action  of  trespass  in  this 
case,  several  cases  have  been  cited,  in  which  it  was 
adjudged,  that  trespass  does  not  lie  for  taking  an  ex- 
cessive distress.  For  an  excessive  distress,  there 
was  no  remedy  at  common  law ;    one  was  given 
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i2Bb*rom'^y  the  statute  of  Marlbridge  — and  it  was  a  special 
3d  bk  12—  action  on  the  statute.t     But  if  there  were  no  right 

2  Strange,  .  ^  . 

851.         to  distrain,  an  action  of  trespass  hes  at    common 

t6BacAbr.  i    „,  + 
559;lChit.AaW.4. 

PI.  146.  Because,  for  an  excessive  distress,  which  was  no 
injury  at  the  common  law,  an  action  on  the  case  on 
the  statute  of  Marlbridge  is  necessary  in  England, 
it  does  not  follow  that  for  an  act,  that  is  an  injury 
at  the  common  law,  the  same  remedy  is  proper. 

The  sheriff  in  this  case  does  not  rely  for  his  justi- 
fication on  the  ground  that  no  chattel  nearer  the 
value  of  the  costs  could  be  found,  than  one  w^hich 
sold  for  the  sum  he  collected.  If  h€  could  not  have 
found  chattels  of  sufficient  value,  without  seizing 
one,  the  additional  value  of  which  was  more  than 
enough  to  satisfy  the  costs,  he  would  have  had  a  right 
to  levy  on  it,  and  lo  retain  the  excess  of  the  pro- 
ceeds of  the  sale  over  the  amount  of  the  costs,  until 
the  defendant  in  the  execution  should  demand  it  of 

Abr.435.   """" 

But  the  property  on  which  he  levied,  consisted  of 
many  chattels  of  different  values,  and  a  sale  of  a 
few  of  them  would  have  made  the  amount  of  the 
costs. 

It  has  been  decided,  that  trespass  lies  in  favor  of  a 

defendant  in  an  execution,  against  a  sheriff,  who  with 

Q.  fieri  facias  for  forty   shillings,  took  and  sold  five 

oxen,  each  of  the  value  of  five  pounds.    For  one, 

who   has  been  detained  by  a  sheriff  in  custody^  on 

a  capias  ad  satisfaciendum^  after  he  tendered  to  the 

^  sheriff  the  debt  and  costs,  or  shewed  him  a  supersedeas 

Abr.458^of  the  judgment,  trespass  is  the  proper  remedy. § 
1  chii,  PI.     jj^  ^^^  ^^g^^   ^^^  j^^g  ^^^^  referred  to,  in   which 


1 
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the  sheriff  took  five  distinct  chattels,  each  of  greater 
value  than  the  sum  he  was  required  to  make,  he 
abused  the  process  of  the  Court,  and  his  act  in  tak- 
ing four  of  them  was  illegal,  and  an  immediate  inju- 
ry to  the  property  of  the  defendant  in  the  Execution; 
In  the  other  case,  his  conduct  in  the  first  ihstahce 
was  lawful ;  but  he  committed  an  act  of  trespass  not 
warranted  by  the  process,  when  he  detained  the  de- 
fendants in  prison,  after  they  shewed  a  right  to  be 
discharged. 

The  owner  of  an  execution  has  a  right  to  con- 
trol it,  to  the  extent,  at  least,  of  his  interest  in  it. 
In  this  case,  the  defendant  in  error  gave  a  good 
consideration  for  the  stay  of  the  execution  against 
hira,  and  after  the  sheriff  received  the  direction  of 
Clifton,  and  knew  that  the  deed  of  trust  had  been 
executed,  proved  and  recorded,  the  act*  of  taking 
more  chattels,  than  such  as  would  be  sufficient  tc^ 
satisfy  the  costs,  was  so  far  as  it  related  to  the  addi- 
tional chattels,  as  illegal  and  imrnediately  injurious 
to  the  property  of  Beeson,  as  if  no  execution  had 
issued  against  him. 

We  think  the  Court  did  not  err  in  refusing  to  give 
the  instruction. 

Let  the  judgment  be  affirmed. 
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m'gkhee  vs  hill. 


As  to  what  accidents  excuse  the  performance  of  a  con- 
tract. 

As  to  averments  in  a  declaration,  and  proof  upon  de- 
pendent agreements. 

Touching  the  construction  of  dependent  agreements. 

1.  In  an  action  for  the  non-deliv«rj  of  corn  and  fodder^  upon  an 
agreement  to  deliveri  unavMabh  accidenla  only  excepted-^ii 
iano  exeuae,  that  the  vendor  did  not,  in  consequence  of  un- 
uaual  droatli  during  the  cropping  season,  raise  sufficient  to 
supplf  the  quantity  agreed  to  be  delivered. 

3.  Where^  upon  an  entire  contract  to  deliver  corn  and  fodder, 
the  vendor  delivers  part  thereof,  the  vendee  is  not  bound  to 
receive  such  part,  where  there  is  an  understanding,  that  the 
vendor  will  not  deliver  the  balance. 

3.  Whether  the  vendee  has  a  right,  from  the  circumstances,  to 
understand  that  the  vendor  will  not  deliver  the  whole,  under 
his  contract,  is,  in  such  case,  a  fact,  proper  for  the  determina- 
tion of  the  jury. 

4.  In  order  to  discharge  a  defendant  from  liability  for  a  non  de- 
livery under  auch  contract,  on  the  grovnd  that  the  plaiatiff 
refused  to  receive  a  part  of  the  goods  agreed  to  be  delivered, 
the  jury  should  be  satisfied  that  the  defendant  intended  to 
comply  fully  with  the  agreement  to  deliver  the  whole. 

6.  In  an  action  for  the  non-delivery  of  goods,  under  an  agree- 
ment, whereby  one  contracts  to  sell  and  deliver,  and  the  oth- 
er to  pay  on  delivery — the  vendee,  in  his  declaration,  must 

.  aver,  and  on  the  trial,  prove,  a  readiness  to  pay  on  his  part, 
whether  the  vendor  be  ready  at  the  place  to  deliver,  or  not. 

6.  That  a  credit  which  a  vendee  might  obtain  by  the  delivery 
of  the  goods,  in  such  case,  together  with  his  other  means, 
would  enable  him  to  raise  the  money  to  pay  for  them  is  not 
sufficient  for  a  jury  to  consider  as  proof  of  a  readiness,  on  the 
partofthe  vendee^  to  comply  with  his  part  of  the  contract. 
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In  error  to  the  Circuit  Court  of  Montgomery. 

This  was  an  action  of  trespass  on  the  case,  by 
Hill,  upon  the  following  agreement,  viz : 

"Alabama,  Montgomery.  Articles  of  agreement, 
entered  into  between  William  W.  Hill,  of  the  one 
part,  and  Abner  M'Gehee,  of  the  other  part,  witness- 
eth,  that  said  M'Gehee  doth  hereby  obligate  himself 
to  deliver  said  Hill,  at  his  stables,  in  the  town  of 
Montgomery,  five  thousand  bushels  of  good  mer- 
chantable corn,  and  fifty  thousand  weight  of  good 
fodder,  as  early  next  fall  as  the  same  will  be  dry 
enough  to  house — ^unavoidable  accidents  only  ex- 
cepted. Said  Hill  doth  hereby  obligate  himself  to 
pay  said  M'Gehee,  on  the  delivery  of  said  corn;  fifty 
cents  per  bushel,  and  one  dollar  and  twentyrfive 
cents  per  hundred  for  said  fodder. 

^'  Witness,  our  hands  and  seals,  this  27th  day  of 
January,  1833. 

"  Abner  M'Gehee,  Wm.  W.  Hill." 

Upon  this  agreement,  the  plaintiff  declared — 

"  For  that,  whereas  the  said  defendant^  at  Montgo- 
mery, to  wit,  in  the  county  aforesaid,  on  the  twenty- 
seventh  day  of  January,  eighteen  hundred  and  thir- 
ty-three, in  consideration  that  the  said  plaintiff,  at 
the  special  instance  and  request  of  the  said  defen- 
dant, would  purchase  of  him,  the  said  defendant,  five 
thousand  bushels  of  good  merchantable  corn,  and 
fifty  thousand  weight  of  good  fodder — he,  the  said 
defendant,  then  and  there  undertook,  and  faithfully 
promised  to  deliver  to  him,  the  said  plaintiff,  five 
thousand  bushels  of  good  merchantable  corn,  and 
fifty  thousand  weight  of  good  fodder,  as  early  in  the 
autumn  then  next  ensuing,  as  corn  and  fodder  would 
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be  dry  enough  to  house — unavoidaUe  accidents  only 
excited — at  the  stable  of  the  said  plaintiff  in  the 
town  of  Montgomery — he,  the  said  plaintiff,  on  such 
cjelivery,  paying  at  the  rate  of  fifty  cents  per  bushel 
for  corn,  and  one  dollar  and  twenty-five  cents  per 
hundred  weight,  for  fodder.  And,  the  plaintiff,  in 
fact,  saith,  that  although  he  has  been  ready  and  wil- 
ling to  receive  said  corn  and  fodder  during  the 
whqle  autumn,  and  was  then  and  there  ready  and 
willing  to  pay  for  the  same,  according  to  the  said 
terms;  yet,  although  no  accident  has  prevented  such 
delivery,  on  the  part  of  the  defendant  to  deliver  the 
same,  he  has  hitherto  wholly  neglected  and  refused. 

"  And,  whereas,  also,  the  said  defendant,  in  consi- 
deration that  the  said  plaintiff,  at  his  special  instance 
and  request,  at  Montgomery,  to  wit,  in  the  county 
aforesaid,  on  the  twenty-seventh  day  of  January,  A. 
D.  eigteen  hundred  and  thirty-three,  would  bargain 
for  five  thousand  bushels  of  good  merchantable  corn, 
and  fifty  thousand  weight  of  good  fodder,  to  be  de- 
livered at  the  stables  of  the  plaintiff,  in  the  town  of 
Montgomery,  as  early  in  the  fall  of  the  year  then 
next  present,  as  the  same  would  be  dry  enough  to 
house,  by  the  said  defendant,  to  be  paid  for  on  deli- 
very at  the  said  stables,  at  the  rate  of  fifty  cents 
per  bushel,  for  said  corn,  and  one  dollar  and  twenty- 
five  cents  per  hundred  weight  for  said  fodder — una- 
voidable accidents  only  excepted — he,  the  said  de- 
fendant then  and  there  agreed  to  sell  the  same  to 
the  said  plaintiff.  And,  the  said  plaintiff  says,  that 
filthough  he  was  ready  and  willing,  during  all  of  the 
said  fall,  to  receive  at  his  stables,  the  said  corn  and 
^;he  said  fodder,  and,  on  such  delivery,  to  pay  for  the 
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same  to  the  defendant,  according  to  the  terms  afore- 
said; and  although  no  accident  has  intervened,  to 
prevent  such  delivery,"'  nevertheless,  the  said  defen- 
dant had  refused,  &c. 

The  common  conclusion  with  a  like  count,  con- 
taining an  averment,  that  plaintiff,  at  his  said  stables 
in  the  town  of  Monigomcnj^  ivas  ready  and  willing  to 
receivs  the  said  corn  and  the  said  fodder,  and  then 
and  there  able,  ready ^  and  willing  to  have  paid  the  said 
price,  for  the  same,  S^c. 

Plea,  non-assumpsit  and  issue ;  and  verdict  for  the 
plaintiff;  and  bill  of  exceptions  and  writ  of  error. 

On  the  trial,  the  plaintiff  introduced  the  agree- 
ment in  evidence;  and  as  the  bill  of  exceptions 
styled  it,  ^'  other  proof  to  establish  his  right  of  re- 
covery." 

The  defendant  introduced  testimony  to  shew,  that 
by  an  unusual  drouth,  which  happened  during  the 
cropping  season,  his  crop  fell  short;  and  that  he  did 
not  raise  corn  and  fodder  sufficient  to  supply  his 
plantation,  and  to  fill  said  contract,  lie  also  proved 
that  he  carried  one  load  of  fodder  and  tendered  it  to 
the  plaintiff,  at  the  same  time  remarking  tohim,  that 
he  had  made  a  bad  crop,  and  had  not  raised  corn  and 
fodder  enough  to  fill  the  contract ;  that  he  would, 
however,  comply  as  far  as  he  could,  and  desired  the 
plaintiff  to  build  or  prepare  cribs  to  receive  it :  that 
he  wished  to  haul  it,  while  the  ro^ds  were  in  good 
order. 

It  was  also  in  proof,  that  defendant  did  not  say 
that  he  would  not  deliver  the  whole  of  the  corn  and 
fodder ;  but  that  Hill  said,  "  if  he  could  not  get 
the  whole,  he  did  not  want  any."     But  no  testimony 
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was  adduced  that  the  plaintiif  had  prepared  s^  place 
to  receive  the  corn  and  fodder ;  or  that  plaintiff  ever 
notified  defendant  of  his  readiness  to  receive  it,  or 
comply  with  his  part  of  the  contract. 

Upon  this  state  of  the  evidence,  the  defendant  re- 
quested the  presiding  judge  to  charge  the  jury,  that 
if  they  believed  from  the  testimony,  that  the  under- 
standing of  the  parties  was,  that  the  term  unavoida^ 
hie  accidents,  as  used  in  said  contract,  was  meant  to 
embrace  a  failure  to  make  a  crop,  by  reason  of  se- 
vere drouths ;  or  in  case  the  crop  had  been  consum- 
ed accidentally  in  the  field,  by  fire, — then  if  such  was 
the  intention,  and  such  the  fact,  in  that  case  the  de- 
fendant was  excused. 

This,  the  judge  refused,  and  instructed  the  jury, 
that  no  sensible  meaning  could  be  applied  to  the  said 
terms,  as  used  in  said  instrument ;  and  such  accidents 
would  not  excuse  the  defendant,  if  they  had  occur- 
red :  or  any  other,  than  the  acts  of  God,  or  of  the 
enemies  of  the  country. 

The  Court  further  charged,  that  the  contract  in 
this  case  was  indivisible ;  and  that  the  plaintiff  was 
not  bound  to  receive  any  part  of  the  corn  and  fodder, 
unless  the  whole  was  delivered  ;  and  further,  that  he 
was  not  bound  to  pay  for  any,  until  the  whole  was 
delivered :  that  the  plaintiff  was  not  bound  to  prove 
that  he  had  cribs  suitable  for  the  reception  of  the 
corn  and  fodder. 

There  being  some  contrariety  of  proof  as  to  the 
plaintiffs  solvency, — the  Court  also  charged,  that  if 
the  jury,  from  the  testimony,  believed  that  the  plain- 
tiff, from  the  credit  that  the  corn  and  fodder,  when 
delivered,  would  have  given  him,  and  from  his  other 
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means  and  resources,  could  have  raised  the  money, 
and  would  have  been  prepared  to  pay, — then  that 
was  sufficient  evidence  of  readiness  on  his  part. 
All  which  was  excepted  to. 

Thorington^  for  plaintiff  in  error. 
Gordon  and  Goldthwaithe,  contra. 

HITCHCOCK,  C.  J.— Several  of  the  questions 
presented  by  this  record,  depend  upon  the  construc- 
tion of  the  articles  of  agreement  sued  upon. 

By  thena,  the  defendant  below  bound  himself  "  to 
deliver  to  the  plaintiff,  at  his  stable,  in  Montgomery, 
5000  bushels  of  corn,  and  50,000  lbs.  of  fodder,  as 
early  next  fall  as  the  same  will  be  dry  enough  to 
house,  unavoidable  accidents  only  excepted^  and  the 
plaintiff  bound  himself,  on  the  delivery  of  said  corn, 
to  pay  50  cents  per  bushel,  andi  $1  25  per  hundred 
for  fodder." 

1.  One  of  the  defences,  for  the  non-delivery  of  the 
corn  and  fodder,  and  which  brings  up  the  question 
of  construction,  was,  that  owing  to  an  unusual 
drought  during  the  cropping  season,  his  crop  fell 
short,  so  that  he  did  not  raise  sufficient  to  supply  his 
own  plantation,  and  to  fill  his  contract  with  the 
plaintiff. 

We  think  this  defence  not  within  the  terms  of  the 
exception.  There  is  no  allusion  in  the  contract  to 
the  source  whence  the  defendant  was  to  derive  his 
com  and  fodder.  It  was  to  be  delivered  at  all  events, 
and  the  "  unavoidable  accidents,"  can  only  relate  to 
the  time  when  it  should  be  delivered,  which  was  to 
be  as  early  in  the  fall  as  the  corn  and  fodder  were 
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dry  enough  to  house.  This  must  be  the  extent  of 
the  exception,  or  it  must  be  rejected,  as  repugnant 
to  the  contract. 

2.  On  the  second  point,  we  arc  of  the  opinion  that 
the  contract  Avas  entire,  and  the  plaintiff  was  not 
bound  to  receive  a  p:irt  and  not  the  whole,  and  if 
the  plaintiff  had  a  right  to  understand,  when  the 
fodder  was  tendered,  from  what  the  defendant  then 
said,  that  he  did  not  intend  to  comply  with  the  eon- 
tract  fully,  he  was  not  bound  to  receive  any  part. 
This  was  a  fact,  proper  to  be  left  to  a  jury,  and  in 
order  to  discliar-j^e  the  defeiulrtnt,  tlie  jury  should 
be  satisfied  tljat  the  delbiidanl  did  intend  to  comply 
fully  with  the  contract. 

There  was,  tliercfore,  no  error  in  the  two  first  in- 
structions given  by  the  Court. 

3.  But  in  the  third  ijistruclion  there  was  error. 

It  is  a  well  settled  rule  of  law,  thr.t  v/hen  a  con- 
tract is  dependent,  as  where  one  agrees  to  sell  and 
deliver,  and  the  other  agrees  to  pay  on  delivery,  in 
an  action  for  non-delivery,  it  is  necessary  for  the 
plaintiff  to  aver  and  prove  a  readiness  to  pay  on  his 
part,  whether  the  other  party  was  ready  at  the  place 
212MEml*'^  deliver  or  not.*  The  seller  ought  not  to  be  com- 
^2  pelled  to  part  with  his  property,  w  ithout  receiving 
the  consideration,  nor  the  purchaser  to  part  with  his 
money,  without  an  equivalent  in  return.  Hence,  in 
such  cases,  if  either  vendor  or  vendee,  wish  to  com- 
pel the  other  to  fulfil  his  contract,  he  must  make  his 
part  of  the  agreement  precedent,  and  cannot  proceed 
against  the  other,  without  an  actual  performance  of 
the  agreement,  on  his  part,  or  a  readiness  and  ability; 
and  an  averment  to  that  effect,   is  always  made  in 
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the  declaration  containing  dependent  undertakings, 

and  that  averment  must  be  supported  by  proof*  465^'^"' 

That  the  contract  now  before  the  Court,  is  of  this 
description,  cannot  admit  of  a  doubt.f     The  instruc-.jE^^t'aoa 
tion  of  the  Court,  therefore,  that  if  the  jury  believed,  f^^^jl^'^ 
that  the  credit  which  the  corn   and   fodder,  when  *•  ?^  "zt 

'  Johns,  l/v) 

delivered,  might  give,  together  with  the  other  means 2  ib.  207. 
of  the  plaintiff,  would  have  enabled  him  to  raise  the 
money,  so  as  to  have  been  prepared  to  pay,  Would  be 
sufficient  evidence  of  readiness,  was  erronious. 

This  principle  was  recognized  by  this  Court  in  the 
case  of  Anderson  vs  GariheX  m^^^^^^ 

There  were  peculiar  circumstances  in  that  case. 
Near  three  fourths  of  the  crop,  which  had  been  con- 
tracted to  be  delivered,  was  paid  for  before  the  crop 
was  ready:  the  time  when  the  crop  would  be  ready, 
was  exclusively  within  the  knowledge  of  the  defend- 
ant, and  payment  did  not  become  due  until  the  entire 
crop  should  be  delivered.  These  circumstances,  with 
others,  mentioned  by  the  Court,  relieved  Garthe  from 
the  application  of  the  above  principles  in  that  case. 

Let  the  judgment  be  reversed,  and  the  cause  re- 
manded. 


41*  23 
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RICKS  VS  HALL. 

Touching  appeals  or  writs  of  error  from  the  Commis* 
sioners  Court. 

1 .  No  appeal  or  writ  of  error  lies  to  the  Circuit  Court,  from  a 
decision  of  the  Court  of  commissioners  of  revenue  androads; 
on  the  establishment  of  a  ferry. 

In  this  case  an  application  was  made  by  the 
plaintiff  in  error,  to  the  judge  of  the  County  Court 
of  Lowndes  county,  and  the  commi sioners  of  reve- 
nue and  roads,  for  a  license  to  establish  a  ferry. — 
The  application  was  resisted  by  Ilall,  but  was  even- 
tually granted  by  the  order  of  the  Court. 

Upon  this  order  the  clerk  of  the  County  Court  is- 
sued a  a  writ  of  error,  returnable  to  the  Circuit 
Court  of  Lowndes  county,  in  which  Court,  the  judg- 
ment of  the  Commissioners  Court  was  reversed,  and 
the  cause  remanded.  From  this  decision,  the  plain- 
tiff in  error  brought  the  case  into  this  Court,  and  as- 
signed, as  cause  for  reversal — 

First — That  the  Circuit  Court  had  not  jurisdiction 
of  the  case,  in  the  manner  in  which  the  same  was 
presented. 

Secondly — That  a  writ  of  error  did  not  lie  upon  a 
decision  of  the  Commissioners  Court,  to  the  Circuit 
Court. 

Thirdly — That  there  was  no  error  in  the  decision 
of  the  Court,  in  establishing  a  ferry. 
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Thorington,  for  the  plaintiff  in  error. 
Gordon  4-  Gdldthwaite^  contra. 

HOPKINS,  J.— Upon  the  application  of  the 
plaintiff  in  error,  to  the  Court  of  the  Judge  of  the 
County  Court  of  Lowndes  county,  and  the  Commis- 
sioners of  the  revenue  and  road$  of  that  county,  a  li- 
cense was  granted  by  the  Court  to  him  to  establish 
a  public  ferry  across  the  Alabama  river,  near  Ver- 
non, in  Autauga  county. 

At  the  same  term,  the  Court  acted  upon  and  re- 
jected the  application  of  the  defendant  in  error,  for 
a  license  to  establish  a  ferry  at  the  same  place. 

The  evidence  on  which  the  Court  acted,  was  made 
a  part  of  the  record  of  the  case  by  a  bill  of  excep- 
tions, which  was  taken  by  Hall,  who  sued  out  a 
writ  of  error,  returnable  into  the  Circuit  Court  of 
Lowndes  county,  by  which  Court,  the  judgment 
which  granted  a  license  to  Ricks  was  reversed  and 
the  cause  remanded. 

The  judgment  of  the  Circuit  Court  has  been 
brought  for jreview  into  this  Court  by  a  writ  of  error, 
which  was  sued  out  by  Ricks. 

One  of  the  assignments  of  error,  makes  it  neces- 
sary to  inquire,  whether  the  C  ircuit  Court  had  juriA* 
diction  of  the  case.  The  jurisdiction  which  is  ex- 
pressly conferred  by  the  Constitution  on  the  Circuit 
Courts,  is  original.  Any  appellate  jurisdiction,  ex- 
ercised by  them,  must  be  given  by  statute,  and  taken 
in  the  mode,  which  the  statute  conferring  it,  pre- 
scribes. 

The  writ  of  error  that  was  returned  into  the  Cir- 

ft 

cuit  Court  was  issued  by  the  Clerk  of  the  County 
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Court  of  Lowndes  county.     The  Clerk  is  not  autho- 
rised, by  any  statute,  to  issue  such  a  writ,  unless  the 
judgment  alleged  to  be  erroneous,  had  been  rendered 
by  the  County  Court,  or  Orphans'  Court  of  the  coun- 
ty. The  judgment  ia  this  case,  was  given  by  neither 
of  these   Courts.     The  Court  which  gave  the  judg- 
ment was  organized  under  a  statute,   which  enacts, 
that  any  two  of  the  four  commissioners  of  revenue 
and  roads,  together  with  the  Judge  of  the  County 
Court,  shall  constitute  a  Court,  to  levy  the  County 
tax,  to  lay  out  and  discontinue  roads,  and  to  exercise 
all  the  power  in  relation  to  roads,  bridges,  highv^ays, 
ferries,  and  causeways,  which  before  the  passage  of 
the  act  belonged  .to  the  Orphans'  or  County  Court. 
Should  a  judge  of  a  County  Court  fail  to  meet  the 
commissioners  on  the  second  day  of  a  regular  term  of 
a  Court,  established  by  the  act,  the  commissioners, 
Qr  a  majority  of  them,  are  authorized  to  exercise  all 
•Aik.D86,  the  power  of  the  Court.* 

The  Court,  therefore,  which  granted  the  license  ia 
this  case,  is  separate  and  distinct  from  the  County 
or  Orphans'  Court  of  Lowndes  county.  A  writ  of 
error,  to  be  issued  by  the  Clerk,  or  an  appeal,  lies 
from  any  judgment  of  a  County  or  Orphans'  Court, 
to  the  Circuit  Court  of  the  proper  county ;  but  no 
legislative  provision  has  been  made  for  a  Clerk  to  is- 
sue  one  on  a  judgment  of  a  Court  composed  of  com- 
missioners  of  revenue  and  roads,  or  of  them,  and 

4^2  dS'i*  ^  Ju<lg^  <>f  a  County  Court.t 

i^^  T.^^     We  tliink  the  Circuit  Court  erred  in  taking"  iuris- 

Granchl26  .  nni  •  i 

2Wheaton  dictiou  of  the  caso.     The  writ  of  error  returned  into 

132 '  6  ib. 

409.*       'that  Court,  ought  to  have  been  dismissed. 
Let  the  judgment  be  reversed. 
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DUNCAN  VS  THE  TOMBECKBEE  BANK. 

As  to  motions  against  a  debtor  to  the  Bank — Certifi- 
cate that  the  debt  is  bona  fide  the  property  of  the 
Bank. 

As  to  service  of  process  upon  late  copartners. 

■ 

1.  To  sustain  a  judgment  of  the  Tombeckbee  Bank,  rendered 
against  a  debtor  on  motion,  the  record  must  show,  that  the 
certificate  of  the  president  of  the  Bank,  that  the  debt  was 
the  property  thereof,  was  produced. 

ft.  Filing  a  declaraiion  in  such  a  case,  wi-ll  not  so  alter  the 
nature  of  the  proceeding,  as  to  render  the  certificate  unne- 
cessary. 

4.  Service  of  process  upon  one  co-partner  of  a  firm,  after  a 
dissolution,  will  not  authorise  judgment  against  all  the  co- 
partners. 

This  was  a  notice,  is.sued  by  the  president  of  the 
Tombeckee  Bank,  to  Stephen  Chandler,  Joseph  B. 
Earie,John  Duncan  and  Edward  R.Byrd,  lately  mer- 
chants in  company,  trading  binder  the  firm  and  style  of 
Edward  R.  Byrd  4*  Co.;  and  apprising  them,  that  at 
the  ensuing  Spring  term,  eighteen  hundred  and  twen- 
ty-seven of  the  Circuit  Court  of  Washington  county, 
the  said  Bank  would  move  for  judgment  and  award 
of  execution  against  them,  for  the  amount  of  a  pro- 
missory note,  made  by  the  said  parties. 

This  notice  was  served  on  Chandler  and  Duncan; 
and  at  April  term,  eighteen  hundred  and  tlurty,  the 
defendant,  Earle,  made  himself  a  party,  and  the 
cause  was,  by  consent,  transferred  to  the  Circuit 
Court  of  Mobile.     At  the/Spring  term  of  Mobile  Cir- 
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cuit  Court,  eighteen  hundred  and  thirty,  the  plain- 
tiffs filed  a  declaration  in  the  cause,  and  upon  the 
pleas  of  non-assumpsit,  and  payment,  tender,  and  ac- 
cord and  satisfaction,  filed  by  Chandler  and  Duncan, 
verdict  and  juclgmont  were  had  against  all  the  de- 
fendants— being  rendered  as  to  Earle  and  Byrd,  up- 
on nil  dicit. 

It  was  assigned  upon  writ  of  error  in  this  Court — 

First — That  the  Court  below  erred  in  rendering 
judgment  on  verdict  against  the  defendants,  Chan- 
dler and  Duncan,  before  the  other  defendants  were 
disposed  of. 

Secondly — That  the  Court  erred  in  rendering 
judgment  against  defendants,  Earle  and  Byrd,  who 
were  never  before  the  Court. 

Thirdly — That  the  Court  erred,  in  rendering  judg- 
ment against  the  defendants,  Byrd  and  Earle,  with- 
out its  being  shown  that  Ihe  prc-requisites  required 
by  the  statute,  had  been  complied  with ;  because 
the  defendants,  if  in  Court  at  all,  were  so,  only  under 
the  notice. 

Gordon  6^  Goldthwaite^  for  plaintiff  in  error. 
Stewart  S^  Thornton^  contra. 

COLLIER,  J. — The  defendants  in  error,  issued  a 
notice,  under  the  seal  of  the  corporation,  directed  to 
Stephen  Chandler  and  Joseph  B.  Earle,  John  Dun- 
can and  Edward  R.  Byrd,  "  lately  merchants  in  com- 
pany, under  the  firm  and  style  of  Edward  R.  Byrd 
&  Co.,"  informing  them,  that  at  the  term  of  the  Cir- 
cuit Court  of  Washington,  next  thereafter  to  be  hold- 
en,  the  Bank,  by  its  attorney,  would  move  for  judgment 
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and  award  of  execution,  on  their  promissory  note, 
payable  to  the  defendants  in  error,  &c.  The  notice 
was  executed  on  Chandler  and  Duncan  alone,  and 
being  continued  until  the  spring  term  of  eighteen 
hundred  and  thirty,  Earle  came  in  and  made  himself 
a  party,  and  by  consent  of  himself.  Chandler  and 
Duncan,  and  the  defendants  in  error,  the  cause  was 
transferred  to  the  Circuit  Court  of  Mobile  for  trial. 
After  which,  the  defendants  in  error,  filed  a  declara- 
tion, and  an  issue  was  made  np,  Chandler  and  Dun- 
can alone  pleadmg — a  verdict  was  found  against 
thera,  and  judgment  by  ml dicit,  \y'ds  rendered  against 
Byrdand  Earle. 

It  is  insisted,  that  the  judgment  is  erroneous — 

First — Because  it  does  not  legally  appear,  that  the 
defendants  in  error  were  the  proprietors  of  the  note 
sued  on. 

Second — Because  a  judgment  was  rendered  against 
Byrd,  on  whom  process  was  never  served,  and  who 
never  made  himself  a  party. 

First — In  Logwood,  et  al.  vs  The  President^  S^c,  of 
the Huntsville  Ba?ik* — it  was  determined,  that  to  sus- •Aia.R^^i 
tain  a  judgment  recovered  by  the  Bank  on  motion^ 
the  record  must  show  the  certificate  of  the  President, 
as  required  by  the  charter.  The  requisition  of  the 
charter  of  the  Tombeckbee  Bank,  we  find  to  be  in  all 
respects,  similar  to  that  of  the  Huntsville  Bank,  and 
the  record  furnishes  no  intimation  that  the  certifi- 
cate of  the  President  of  the  Bank,  shewing  the  de- 
fendants in  error  to  have  been  the  proprietors  of  the 
promissory  notes,  was  produced  in  the  Circuit  Court. 
But  to  relieve  the  case  from  the  influence  of  this  ob- 
jection, it  is  insisted  that  here  the  proceeding  was  not 
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by  motion  onli/;  that  a  declaration  tvas  filed  and 
pleadings  made  up,  as  in  ordinary  cases.  The  case 
must  have  come  into  Court  bv  motion,  founded  on 
the  notice.  The  declaration  must  be  considered  an 
act  of  supurerogation,  and  it  was  as  regular  to  have 
pleaded  to  the  notice  as  the  declaration,  the  former 
subserving  the  purpose  of  the  latter,  and  the  writ 
*J^^®^"-' also.— Lyon  VS  The  Bank  of  Ahharna.^ 

Second — The  second  point  brings  up  the  question, 
whether  the  service  of  process  on  one  partner  in  a 
late  firm,  is  equivalent  in  law  to  service  on  all  the 
members  of  the  concern.  The  afljrmative  of  this  in- 
quiry is  attempted  to  be  sustained,  by  reference  to  a 
statute  of  this  State,  wliich  is  in  these  words— 
"When  a  writ  shall  be  ii?sued  against  all  the  part- 
ners of  any  firm,  service  of  the  same  on  any  one  of 
them,  shall  be  deemed  equivalent  to  a  service  on  all; 
and  the  plaintiff  may  file  his  declaration,  and  pro- 
ceed to  judgment  as  if  the  said  writ  had  been  serv- 
ed on  each  defendant."  The  language  of  this  provi- 
sion clearly  confines  it  to  continuing  partnerships. — 
The  words  "partners"  and  "firm,"  unless  preceded  or 
followed  by  some  expression  indicating  a  different 
meaning,  ez  vi  termini^  hnply  a  present  continuing 
connection,  and  do  not  relate  to  one,  which  is  past 
and  dissolved. 

Such  is  the  natural  interpretation  of  the  language 
of  the  statute,  and  though  it  be  remedial  in  its  cha- 
racter, yet,  as  in  its  consequences,  it  may  often  af 
feet  injuriously,  those  who  are  not  served  with  pro- 
cess, it  cannot  be  extended  by  construction,  beyond 
the  literal  import  of  its  terms. 

So  much  of  the  opinion  of  this  Court  in  the  case 
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of  Click  df  Morgan  vs  Click* — as  is  opposed  to  this*^**-^*'^ 
opinion,  is  overruled.     The  conclusion  of  the  Court 
in  that  case,  with  all  deference,  we  can  not  think,  re- 
sults from  the  reasoning  employed. 

The  notice  and  declaration  describe  the  connec- 
tion between  Duncan  and  Byrd,  as  one  lately  exist- 
ing, wjiich  obviously  implies  that  it  was  then  at  an 
end.  Byrd,  then,  never  having  been  served  with  pro- 
cess, ©reappeared,  was  not  amenable  to  the  judgment 
of  the  Circuit  Court 

The  judgment  is,  therefore,  reversed,  and  the 
cause  remanded. 


HITCHCOCK,  C.  J— Not  sitting. 


4P  2i 
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covY  vs  THE  state; 

Touching  indictments  under  the  gaming  acts. 
As  to  indictments  against  defendants  jointly^  under 
these  acts. 

1.  An  indictment  may  be  sustained  under  the  act  of  1826,  (pro- 
hibiting gaming  on  ont*8  premises,)  which  charges  the  person 
with  permitting  gaming  to  be  exhibited  in  his  house. 

3.  An  indictment  against  one,  for  permitting  gaming  to  be  car- 
ried on  in  liis  house,  which  states  the  offence  to  have  been 

committed  at  : in  the  county  of  T.  (describing  tha 

county,)  is  a  sufficiently  certain  description  of  the  place 
where  the  offence  is  committed,  to  sustain  the  indictment. 

3.  Indictments  for  misdemeanors  may  well  charge  in  several 
countSy  diOTerent  offences, — the  judgment  upon  each  of  which 
being  the  same. 

4.  For. the  offence  of  keeping  a  gaming  house,  under  our  sta- 
tutes, two  or  more  persons  may  be  indicted  joiiUly,  and  one 
be  convicted,  and  the  others  acquitted. 

5.  It  is  not  available  in  error  upon  a  judgment  rendered  against 
one  for  keeping  a  gaming  house,  that  the  jury  assessed  in 
their  verdict  a  less  fine  than  is  prescribed  by  the  act. 

John  C.  Cabiness  and  Ransom  Covy,  were  in- 
dicted in  the  Circuit  Court  of  Tuskaloosa  county, 
for  keeping  a  gaming  house.  The  indictment  con- 
sisted of  several  counts,  charging — 

First — That  the  said  Cabiness  and  Covy,  on  the 
nineteenth  day  of  September,  A.  D.,  eighteen  hun- 
dred and  thirty- five,  at in  the  county  afore- 
said, (Tuskaloosa,)  then  and  there  knowingly  did 
permit  and  suffer,  a  Faro  Bank  for  gaming,  to  be 
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carried  on  and  exhibited,  in  a  house,  then  and  there 
occupied  by  the  said  Cabiness  and  Covj,  &c. 

Second — That  the  said  Cabiness  and  Covy,  on  the 
said  nineteenth  day  of  September,  in  the  aforesaid 

year,  at in  the  county  aforesaid,  did  then 

and  there  knowingly  permit  and  suffer  to  be  carried 
on  and  exhibited  in  their  house^  a  Faro  Bank,  kept 
for  gaming,  &c. 

Third — That  the  said  Cabiness  and  Covy,  on  the 
said  nineteenth  day  of  September,  in  the  year  afore* 

said^  at in  the  county  aforesaid,  did  then 

and  there  knowingly  permit  and  suffer  a  Roulette 
table  kept  for  gaming,  to  be  carried  on  and  exhibit- 
ed, in  a  building  then  and  there  occupied  by  the  said 
Cabiness  and  Covy,  &c. 

The  cause  under  this  indictment  coming  on  for 
trial,  the  said  Cabiness  and  Covy  filed  a  demurrer 
thereto,  which  was  overruled.  The  defendants  then 
moved  the  Court  for  permission  to  plead  separately, 
which  was  allowed.  They  then  moved  for  leave  to 
sever  in  their  defence,  which  the  Court  refusing  to 
allow,  the  defendants  plead  not  guilty,  and  verdict 
was  rendered  acquitting  Cabiness,  and  on  the  first 
and  second  counts  finding  Covy  guilty;  and  thereon 
assessing  a  fine  against  him  of  one  hundred  dollars. 

Afterwards  the  defendant,  Covy,  moved  the  Court 
in  arrest  of  judgment,  which  being  overruled,  that, 
as  well  as  the  judgment  of  the  Court  upon  the  de- 
murrer, were  reserved  for  the  decision  of  the  Court 
here. 

Ellis  and  PecJc^  for  the  plaintiff  in  error. 
AttOfjiey  General,  contra. 
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HITCHCOCK,  C.  J.— This  was  an  indictment  in 
the  Circuit  Court  of  Tuskaloosa  county,  against  Co- 
vy  and  Cabiness,  under  the  gaming  acts. 

There  are  three  counts  in  the  indictment.  The 
first  charges  them  with  "  knowingly  permitting  and 
suffering  a  Faro  Bank  for  gaming,  to  be  carried  on 
and  exhibited  in  a  house  occupied  by  them." 

The  second  count  charges  them  with  "  knowingly 
permitting  and  suffering  to  be  carried  on  and  exhi- 
bited in  their  house,  a  Faro  Bank  for  gaming." 

The  third  count  charges  them  with  "  knowingly 
permitting  and  suffering  a  Roulette  Table,  kept  for 
gaming,  to  be  carried  on  and  exhibited  in  a  building 
occupied  by  them." 

They  are  charged  in  all  three  counts  jointly,  and 

the  offence  is  laid,  "  at in  the  county  of 

Tuskaloosa." 

There  was  a  general  demurrer  to  this  indictment, 
which  was  overruled,  and  the  point  reserved  for  the 
consideration  of  this  Court. 

The  defendants  then  pleaded  separately,  and  ask- 
ed leave  to  sever  irl  their  defence,  which  was  refus- 
ed. They  were  then  tried,  and  Cabiness  was  found 
not  guilty ;  Covy  was  found  guilty  on  the  two  first 
counts,  and  not  guilty  on  the  third,  and  a  fine  of  one 
hundred  dollars  was  assessed  by  the  jury. 

The  defendant  then  moved  an  arrest  of  judgment, 
which  was  overruled,  and  the  point  reserved  for  the 
consideration  of  this  Court,  as  novel  and  difiicult. 

The  defendant  has  made  the  following  points 
upon  the  questions  referred  to  this  Court — 

1.  That  the  act  of  eighteen  hundred  and  twelve, 
under  which  this  indictment  was  framed,  was  re- 
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pealed  by  the  act  of  eighteen  hundred  and  twenty- 
six,  on  the  same  subject. 

2.  That  the  indictment  is  uncertain  in  not  stating 
the  place  where  the  house,  in  which  the  offence  is 
charged  to  have  been  committed,  is  situated. 

3.  That  the  indictment  is  double,  the  third  count 
charging  a  separate  and  distinct  offence  from  the  first 
and  second ,  and 

4.  That  the  defendants  should  have  been  charged 
separately,  as  well  as  jointly. 

1.  There  can  be  no  doubt,  that  notwithstanding 
the  act  which  establishes  the  Digest  of  the  statute 
laws,  made  by  Mr.  Aikin,  if  there  are  laws  in  that 
hook,  which  come  in  conflict  with  each  other,  the  lat- 
ter law  must  repeal  the  former.  The  rules  of  con- 
struction in  this  particular,  must  apply ;  and  if  it  be 
true,  that  the  act  of  eighteen  hundred  and  twelve  is 
repealed  by  the  act  of  eighteen  hundred  and  twenty- 
six,  and  this  indictment  is  founded  upon  the  act  of 
eighteen  hundred  and  twelve,  the  demurrer  should 
have  been  sustained. 

By  the  act  of  eighteen  hundred  and  twelve,  the 
offences  described  in  this  indictment  are  prohibited 
from  being  carried  on  in  any  "  house,  out  house,  or 
other  building,^^  of  any  person,  or  persons.  By  the 
act  of  eighteen  hundred  and  twenty-six,  the  same  of- 
fences are  prohibited  from  being  carried  on,  "  on  the 
premises^^  of  any  person,  or  persons.  The  penalty 
under  the  act  of  eighteen  hundred  and  twelve,  is  to 
be  not  less  than  one  hundred  dollars,  nor  over  two 
thousand  dollars,  and  standing  in  the  pillory  one  hour 
on  three  successive  days.  In  the  latter,  it  is  to  be 
not  less  than  five  hundred  dollars,  nor  more  than  two 
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thousand  dollars,  and  imprisonment  not  less  than 
two,  nor  more  than  twelve  months. 

It  is  evident,  from  this  state  of  the  case,  that  if  the 
indictment  can  be  sustained  under  the  act  of  eighteen 
hundred  and  twenty-six,  the  question  of  the  conflict 
of  these  two  acts,  does  not  arise.  In  the  latter  act, 
the  word  premises  is  used,  instead  of  the  words, 
house,  out  house,  or  other  building — a  word  more 
comprehensive  in  its  meaning,  and  which  includes  all 
the  other  words ;  for  there  can  be  no  doubt  that  a 
man's  premises  may  include  his  house. 

The  difference  in  the  penalty  can  have  no  bearing 
upon  the  question  arising  upon  the  demurrer.  The 
inquiry  then  properly  arises,  under  the  second  point 
raised,  whether  the  allegation,  that  the  offence  was 
committed  in  the  county  of  Tuskaloosa,  "  in  the 
house  occupied  by  the  defendants,"  as  in  the  first  and 
third  counts,  or  "  in  their  house,"  as  in  the  second 
count,  is  a  sufficient  description  of  the  premises^  un-^ 
der  the  statute. 
•1T.R.754  In  the  case  of  /  Anson  vs  Stewart* — Mr.  Justice 
BuUer  remarked,  that  in  the  indictments  for  keep- 
ing a  bawdy  house,  the  '^  indictment  must  state  the 
place  where  the  house  is  situate,  and  the  time ;"  "  for 
the  offence  is  the  keeping  of  the  house."  Under  the 
authority  of  this  decision,  it  is  contended  that  this  in- 
dictment is  insufficient;  that  i\iQ  place^  where  the 
house  was  situated,  should  have  been  designated  with 
a  greater  degree  of  certainty,  so  that  the  defendant 
might  know  how  to  prepare  for  his  defence;  and  also 
to  enable  him  to  plead  the  record  of  a  former  reco- 
very or  acquittal,  as  the  case  might  be. 

The  case  above  cited,  was  an  action  for  a  libel,  in 
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charging  the  plaintiff  with  being  a  smndkr.  The 
Court  decided,  that  a  plea  of  justification  to  such  an 
action,  must  state  the  particular  instances  of  fraud^ 
upon  which  the  charge  was  made ;  and  that  it  was 
not  sufficient  to  state  that  the  plaintiff  "  had  been  il- 
legally, fraudulently,  and  dishonestly  concerned  with 
a  gang  of  swindlers  and  common  informers,  and  had 
been  guilty  of  deceiving  and  defrauding  divers  per- 
sons, with  whom  he  had  dealings,  &c. ;"  and  in  the 
illustration  of  this  position,  the  judge  made  use  of 
the  expressions  above  quoted. 

It  is  admitted,  that  every  material  fact,  which  is 
a  necessary  ingredient  in  the  offence,  must  be  stated. 
Hence  the  place  is  material ;  it  must  be  on  ihe premu 
seSj  which  in  this  instance,  is  stated  to  be  the  house 
of  the  defendants,  within  the  county  of  Tuscaloosa. 
Formerly,  it  was  necessary  in  England,  to  name  the 
town,  hamlet,  parish,  or  hundred,  or  the  manor,  cas- 
tle, forest,  or  other  known  place,  where  the  offence 
was  committed,  besides  the  county.  This  strictness 
was  required,  because  the  jury  came  from  the  place 
described.  But  in  England,  since  the  jury  are  re- 
turned from  the  body  of  the  county,  it  is  sufficient  to 
state  only  the  county  in  the  venire,  to  which  the  ju- 
risdiction of  the  Court  extends  ;*  and  in  indictments  •Arch,  as* 
for  offences  created  by  statute,  if  any  ingredient  men- 
tioned in  the  statute,  be  stated  in  the  words  of  the 
statute,  the  indictment  will  be  good. 

In  this  State,  the  jury  comes  from  the  body  of  the 
county,  and  we  have  no  subdivisions  into  parishes, 
hamlet&,  &c. ;  and  though  in  some  of  our  counties 
we  have  incorporated  towns  and  cities,  yet  our  juries 
do  not  come  from  them,  and  the  jurisdiction  of  the 
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Circuit  Court  is  not  confined  to  them ;  they  form  a  part 
of,  and  are  properly  included  in  the  general  designa- 
tion of  the  county,  in  which  they  are  situated,  and 
this  must  be  the  sense,  in  which  the  expressions  used 
by  Mr.  Justice  Buller  were  understood  by  him* 

The piace^  therefore,  where  the  house  is  situated  is 
sufficiently  described,  and  would  be  sufficient  to  ena- 
ble the  party  to  avail  himself  of  the  record,  in  plead- 
ing a  former  acquittal,  or  conviction — a  plea  which 
often  requires  parol  proof  to  make  out  a  case  of 
identity. 

3.  As  to  the  third  point,  that  the  indictment  is 
double,  the  third  count  charging  a  distinct  offence^ 
from  that  in  the  first  and  second,  it  is  sufficient  to  re- 
mark, that  the  authority  relied  upon  by  the  counsel 

'Arch. 55.  for  the  defendant,*  only  goes  to  show,  that  two  or 
more  offences  cannot  be  charged  in  any  one  count. 
The  books  are  full  of  authority  to  show,  that  indict- 
ments for  misdemeanors  may  contain  several  counts 
for  different  offences,  provided  the  judgment  upon 

fib 61.      each  is  the  same»t 

4.  As  to  the  fourtli  point,  that  the  defendants  should 
have  been  charged  separaliter^  as  well  as  jointly,  it  is 
only  necessary  to  remark,  that  this  is  proper  only 
where  a  number  of  persons  are  included  in  the  same 
indictment,  for  keeping  different  disorderly  houses. 
This  is  the  law,  as  stated  in  the  authority  referred  to 

ti  Rom.  on  jj^  tjjg  defendant's  brief.!      But    when  the  offence 

eriine8,301 

8ta«t.46.  wholly  arises  from  the  same  joint  act,  which  is  in  it- 
self criminal,  as  keeping  a  gaming  house,  although 
the  offence  of  several  can  not  but  be  several,  be- 
cause one  man's  offence  cannot  be  another's ;  yet  the 
defendants  may  be  indicted  jointly  and  severally,  or 
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jointly  only,  for  it  siil-iwicntly  ap|)cars  that  all  are 
joineJ  ia  such  act — each  must  I:e  guilty,  and  there- 
fore some  iiKiv  be  coiivictccl,  aiul  sonic  acquitted.*      !^^****°' 

We  are,  th;:i-ef;>rc,  of  the  opitiion,  that  there  was 
no  error  ia  overrulin;i:  the  demurrer. 

It  is  well  settled,  t!iat  tliat  which  is  not  good  on 
demurrer,  is  not  good  in  arrest  of  judii^ment.  What- 
ever is  fatal  to  the  demurrer  is,  therefore,  fatal  to  the 
motion  in  arrest  of  judgment.  The  only  objection 
that  can  be  assigned  for  errv)r  on  the  latter  n)otion  is, 
that  tlie  line  assessed  l)v  Vao  iiirv  was  less  than  t!ie 
law  of  eighteen  hundr^Hl  and  t\ve:itv-six  authorised. 
To  this  it  may  be  replied,  that  the  defendants  can 
not  complain  if  the  fme  is  less  than  what  the  law 
considers  their  just  deserts;  no  one  can  allege  an 
error  in  his  own  favor. 

ft 

Tlie  judgment  must,  therefore,  be  RfTiriKed. 
COLLIER,  J.— Not  sitting. 
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As  to  sci.  fa,  against  hail 

1.  It  is  not  essonlinl,  in  a  proceeding  by  scire  facias  against 
bail,  to  set  out  th&  aOiduvit,  or  order  for  bail. 

This  was  a  proceeding  by  scire  facias,  issued  in 
the  name  of  James  Leonard  against  J(.bn  S.  Glid- 
den ;  and  was  founded  upon  a  bail  b(  nd,  executed 
by  the  said  Glidden,  as  the  bail  of  one  Walker. 

The  scire  facias  was  in  the  following  terms,  to 
wit — 

"The  State  of  Alabama,  Mobile  County — to  the 
Sheriff  of  said  County,  (.'reeling — Wl;ereas,  hereto- 
fore, to  wit,  on  the  twenly-second  day  of  October, 
in  the  year  of  our  L  nd,  e  ghteen  hundred  and  thir- 
ty-two, a  writ  of  capias  or/  rcspondeJidum,  issued  . 
from  the  Circuit  Court  of  Mobile  county,  in  favor  of 
James  Leonard,  returnable  to  the  fourth  Monday  af- 
ter  the  fourth  Monday  in  Octobt  r,  eiL>h^een  hundred 
and  thirty-two,  against  Thomas  G.  Walker,  in  a  plea 
of  trespass  on  the  case;  upon  which  said  writ  was 
an  endorsement,  requiring  (he  sheriff  of  Mobile  coun- 
ty to  hold  the  defendant  to  bail,  in  the  sum  of  five 
hundred  and  ninety  dollars  and  sixty-six  cents,  ac- 
cordina:  to  the  statute  in  such  case  made  and  provid- 
ed ; — whiv^h  Slid  writ  was,  on  the  twenty-fourth  day 
of  October,  eighteen  hundred  and  thirty-two,  de- 
livered to  Joseph  Bates,  jr,  the  sheriff  of  said  coun- 
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ty,  to  be  executed  and  returned:  and  whereas  the 
said  sheriff  did,  on  the  twenty-sixth  day  ol*  October, 
in  the  year  eighteen  hundred  and  thirty-two,  by  vir- 
tue of  said  writ,  arrest  the  body  of  said  Thomas  G. 
Walker,  and  thereupon  the  su.*^  TLjuias  G.  Walker, 
together  with  John  S.  Giiiiden,  and  David  Abbott, 
who  has  since  departed  this  life,  gave* to  the  said 
sheriff  a  certain  bond  or  obligation,  commonfy  called 
a  bail  bond,  in  the  penal  sum  of  live  hundred  and 
ninety  dollars  and  sixty-six  cents,  conditioned  that 
the  said  Thomas  G.  Walker,  appear  at  the  Circuit 
Court  of  Mobile  county  next  thereafter,  to  be  holden 
on  the  fourth  Mjnday  after  the  fourth  Monday  in  Oc- 
tober, eighteen  hundred  and  thirty-two,  and  answer 
to  James  Leonard,  in  a  plea  of  trespass  on  the  case, 
and  perform  and  abide  by  such  order  and  judgment 
as  might  be  rendered  in  the  premises, — and  then  and 
there  delivered  the  said  bond  to  the  said  sheriff,  who 
thereupon  discharged,  the  body  of  the  said  Thomas 
G.  Walker — upon  said  bail;  which  said  writ,  to- 
gether with  said  bail  bond,  the  said  sheriff  after- 
wards returned  to  th?  clerk  of  the  said  Court  at  the 
return  term  thereof,  with  an  assignment  on  the  back 
of  said  bond  to  the  said  plaintiir,  signed  by  the  said 
sheriff,  in  pursuance  of  the  statute  in  such  case  made 
and  provided.  And  wlicreas  afterwards,  to  wit,  at 
the  term  of  the  Circuit  Court,  held  in  and  for  the 
said  county  of  Mobile,  on  the  eleventh  day  of  May, 
in  the  year  of  our  Lord,  eighteen  hundred  and  thirty- 
three,  by  the  consideration  of  the  said  Court,  the  said 
James  Leonard  recovered  against  the  said  Thomas 
G.  Walker,  the  sum  of  three  hundred  and  seventeen 
dollars  damages,  and  also  the  sum  of  twenty  dollam 
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and  eigbty-sevcn  cents  for  his  costs  «ind  charges  by 
him  about  his  suil.  in  that  behalf  expended;  where- 
oF,  the  said  TlKnuas  G.   Walker  is  convicted,  as  ap- 
pears to  usof  record:  and  althoiigli  judgment  there- 
of be  rendered,   and  our   writ   of  execution  there- 
on issued,  commonly  called  a  writ  of  cnpnas  ad  satis- 
faciendum^  on  the  second  day  of  Octolier,  eighteen 
hundred  and  thirty-three, .  directed  to  the  sheriff  of 
Mobile  county,  wiiich  was  duly  delivered  to  Joseph 
Bates,  junior,  sherifl'  of  said  county,  to  be  executed 
according  to  law, — yet  the  said  Thomas  G.' Walker 
has  not  abode  the  judgment  aforesaid,  but  ever  since 
the  giving  of  the  same,  has  avoided,  so  that  he  could 
not  be  found;  and  the  aforesaid  sheriff  liath  return- 
ed upon  the  said  writ  into  our  said  Court,  on  the  nine- 
teenth day  of  November,  eighteen  hundred  and  thir- 
ty-three, when  and  where  the  said  writ  was  made 
returnable — that  the  defendant  in  said  vfvxt  was  not 
found  in  his  said  county,  to  satisfy  said  execution  ; 
and  so  returned  said  writ,  in  no  part  satisfied.     And 
the  said  James  Leonard  says,  the  judgment  aforesaid 
is  still  altogether  unsatisfied,   and   remains  in  full 
force,   whereby  the  said  bond  and  condition  thereof 
have  become  forfeited,  and  of  which  said  proceed- 
ings now  remainingof  record  in  this  honorable  Court, 
reference  being   thereto  had,  will  more  fully  and  at 
large  appear:  wherefore,  the  said  James  Leonard  has 
besought  a  remedy  in  this  behalf 

Now,  to  the  end  that  justice  be  done,  you  are  here- 
by commanded  to  make  known  unto  John  S.  Rlid- 
den,  who  was  bail  and  surety  for  the  said  Thomas 
G.  Walker,  and  who  still  survives  upon  the  original 
process,  whereupon  the  judgment  aforesaid  was  given, 
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Dot  only  for  his  appr»arancc  to  ans\vi?r  the  phuntiff 
upon  the  process  albresaid — but  tliat  he  should  abide 
by  and  psrfarin  tho  jnd:^ment  and  order  of  said 
Cjurt  that  should  be  given  thereon, — that  he  be  and 
appear  before  the  honorable,  the  Judj^e  of  the  Cir- 
cuit Court  of  Mobile  cojiitv,  on  the  first  Monday  af- 
ter  the  fiurth  M  »:ul.iy  in  M.u\'.h,  instant,  to  shew 
c:iiiS3,  if  any  Ir^  h\s,  wlurefore  tlij  s:iid  James  Leo- 
nird  shjjld  njt  hive  juljinent  against  the  said 
John  S.  (ilidden,  for  his  dama^is  and  costs  aforc- 
s:ud,  and  further  to  do  and  receive  what  our  said 
Court  sliall  consider  of  him  in  the  premises.  And 
have  you  then  and  there  this  writ,  with  your  doings 
thereon.     Witness,  &c. 

Upon  this  scv'C  facias^  jmlgment  was  rendered 
against  the  defendant,  Glidden,  for  want  of  a  plea. 

It  was  here  assigned  upon  writ  of  error — 

First — That  the  said  scire  facias  was  not  suffi- 
cient in  law  to  au(.h{)rise  the  judgment. 

Second — That  it  did  not  appear  tbat  an  aflidavit 
to  hold  to  bail  was  made. 

Gordon  and  Goldthw^ite,  for  plaintiff  in  error. 
EUis  and  Peck^  contra. 

PER  CURIAM— A  sd.  fa,  against  bail  need  not 
state  t!ie  aifidavit  and  order  for  holdinu:  to  bail :  the 
proceeding  according  to  the  Englisli  forms  is  all  suf- 
ficient. 

All  irregularities,  as  to  taking  bail,  may  betaken 
advantage  of,  on  motion,  at  the  return  term.  Whe-. 
ther  it  can  afterwards,  is  questionable. 

The  judgment  must  be  affirmed. 
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LEE  VS  Campbell's  heirs. 

As  to  special  verdicts — how  far  amoidahle  bij  the  Court. 
As  to  the  ealry  of  jiuhjniint  th  rton. 

1.  This  Court  will  not  aid  a  defective  special  verdict,  by  refer- 
ence to  extrinsic  facls,  wliicli  appear  upon  the  record. 

2.  A  special  verdict  should  disci  ise  all  mnlerial  facts  up(*n  which 
it  is  founded,  and  which  inav  be  essential  to  authorise  the  en- 
try  of  judgment  thereon:  and  one  not  showing  intelligibly, 
ihii  facts  upon  which  the  right  of  a  plaiiitiiT,  or  of  a  defendant, 
to  recover,  is  founded,  can  not  be  aided  by  intendment,  and 
thus  become  the  subject  of  a  judgment. 

In  ecror  to  the  Circuit  Court  of  Montgomery. 

In  this  case,  an  action  of  trespass  to  try  titles  was 
brought  by  the  heirs  of  Archibald  Campbell,  deceas- 
ed, against  the  plaintiff  iii  error,  for  the  recovery  of 
three  lots  of  land,  lying,  situate  and  being  in  the 
town  of  M  )ntgomery,  and  known  as  lots  numbered 
18,  10  and  -iO. 

The  pleas  were,  7?^?/  ffffil/ij  and  hhrrnm  lenemendim; 
and  up  )n  them  a  special  verdict  was  rendered,  on 
the  twei»tv- fourth  day  of  November,  eighteen  hun- 
dred  and  thirty-four,  in  thefollowins:  words,  to  wit — 

"  We  fitid  that  the  defendant  has  failed  to  prove, 
to  the  satisfuction  of  the  jury — 

1st.  That  the  administrator  gave  bond  in  compli- 
ance with  the  req  lisition  of  the  law. 

2dly.  That  he  failed  to  p;ove  the  requisite  notice 
.and  publication, 
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3dly.  That  he  failed  toprove  the  requisite  citation 
to  the  heirs. 

4thly.  That  he  failed  to  prove  the  appointment  of 
guardians  to  the  minors. 

5thly.  That  he  failed  to  prove  the  appointment  of 
commissioners  for  the  sale  of  (he  land. 

Gthly.  That  he  failed  toprove  that  commissioners 
conveyed  the  title  to  the  property  in  question;  but, 
on  the  contrary,  that  it  was  conveyed  by  the  admi- 
nistrator. 

"  If,  in  the  opinion  of  the  Court,  such  failures  to- 
tally invalidate,  and  make  void  such  conveyance — 
then  we  find  for  the  plaintilTsj  for  lots  number  18,  19 
and  20 — otherwise,  for  lot  number  18,  only,  and  as- 
sess damages  at  one  cent." 

And  thereupon,  the  same  beings  seen  and  consider- 
ed by  the  Court,  it  was  determined  that  the  lawari- 
sin^:  on  the  facts  found  by  the  jury,  was  with  the 
plaintiffs — it  was,  therefore,  further  considered,  that 
the  plaintiffs  recover  of  the  defendant  the  said  lots^ 
number  18,  19  and  20,  &c. 

On  tho  second  day  after  the  entry  of  this  verdict, 
the  plaintiffs'  counsel  moved  the  Court,  that  a  min- 
ute of  the  evidence  be  made,  and  a  transcript  of 
all  the  evidence  of  tille,  produced  by  the  plaintiffs, 
and  the  defendant,  be  taken;  and  that  the  said  min- 
ute of  the  evidence  of  plaintiffs  and  defendant,  and 
the  transcript  of  the  deeds  and  other  evidences  of 
title,  form  a  part  of  the  record  ;  and  that  the  same 
ini;jht  be  taken  as  a  portion  of  its  proceedings,  in 
order  that  the  application  of  the  finding  of  the  jury 
and  the  judgment  of  the  Court,  might  be  apparent 
of  record,  and  be  fully  understood.     Which  motion 
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was  opposed  i)y  tlic  clc^eiui.inrs  cor.r.sol,  and  they  re- 
fused to  j^in  ill  in:;ki;i.':i:  lliLMniiiutc  aforcsiiid.  But 
the  Court.  gnniUc!  l!ic  i::('ti(iii  of  Use  j^laiiUifi^'  coun- 
sel, ami  ordt^red  {ho  iiJ:n:(e  oi'  (.!ie  evidence,  and  llie 
transcri[;t  oi*  the  de^'ds  :in(l  oliier  evidence  of  tille  to 
be  taken  as  a  p.wl  of  lite  record  and  proceedings  in 
the  case.  And.  aHer  llils  niolit.u  was  allowed,  the 
plainliiis'  counsel  appemed.  and  lestined  to  the  truth 
of  the  minute  of  evidence  filed. 

To  the  allowance  of  wliiv  !i  motion,  ihe  defendant 
excepted,  and  t(K;k  his  writ  of  error. 

In  addition  to  these  fiicts,  i!ie  record  contained  a 
vohnninous  enli y  of  evidence,  prtu'uctd  upon  t!:e 
tri:il  of  the  cause,  and  a  hill  of  exce|.tioris  as  to 
sundry  opinions  of  the  Court-^none  of  wliich  the 
report  of  the  case  renders  it  nece.s.sary  to  disclose. 

Thoringlon^  for  the  plaiutilf  in  error. 
Gordon^  contra. 

COLLIER,  J. — The  defendaids  in  error,  brought 

an    action   of  trespass  in  tljc  ]Monli>omery  Circuit 

Court,  to  try  titles,  &c.,  to  lots  nundjered  eighteen, 

nineteen,  and   twenty,  situate  on    the  south   side  of 

.  Washington  street,  in   the  town  of  Montgorirery. 

The  cause  was  tried  on  issues  formed  on  the  pleas 
not  guilty  and  libeyum  tenement  urn  ^  and  the  jury  re- 
turned a  special  verdict  in  these  words — *' We  find 
that  the  defendant  has  failed  to  prove  to  the  satis- 
faction of  the  jury — 

"First  that  the  administrator  gave  bond  in  com- 
pliance with  the  requisition  of  the  law. 
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"  Second — That  he  failed  to  prove  the  requisite 
notice  and  publication. 

"Third — ^That  he  failed  to  prove  the  requisite  ci- 
tation to  the  heirs. 

"Fourth — That  he  failed  to  prove  the  appoint- 
ment of  guardians  to  the  minors.  ^ 

"  Fifth — That  he  failed  to  prove  the  appointment 
of  commissioners  for  the  sale  of  the  land. 

"  Sixth — That  he  ftiiled  to  prove  that  commission- 
ers conveyed  the  title  to  the  property  in  question ; 
but  on  the  contrary,  that  it  was  conveyed  by  the  ad- 
ministrator. 

"  If,  in  the  opinion  of  the  Court,  such  failures  to- 
tally invalidate  and  make  void  such  conveyance, 
then  we  find  for  the  plaintiff,  for  lots  number  eigh- 
teen, nineteen,  and  twenty ;  otherwise,  for  lot  num- 
ber eighteen  only,  and  assess  damages  at  one  cent." 

The  record  discovers,  that  two  days  after  this  ver- 
dict was  returned  and  the  jury  discharged,  the  judge, 
from  his  own  recollection  of  the  evidence,  the  accu- 
racy of  which  was  verified  by  the  counsel  for  the 
defendants  in  error,  on  their  motion,  allowed  the  evi- 
dence in  the  cause  to  be  entered  on  the  proceedings 
of  the  Court,  though  objected  to,  by  the  counsel  for 
the  plaintiff  in  error.  On  the  verdict,  the  Court 
rendered  a  judgment  for  the  plaintiffs  below,  to  re-, 
verse  which  this  cause  comes  here. 

Several  exceptions  were  taken  on  the  trial  to  the 
instructions  of  the  judge  to  the  jury,  but  as  they 
have  not  been  noticed  in  the  argument,  we  will  only 
enquire,  whether  the  verdict  is  a  sufficient  warrant 
for  the  judgment 

In  referring  the  facts  found  by  them  to  the  Court. 
4P  2(5 
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for  its  judgment,  the  jury  seem  to  have  entirely  over- 
looked the  evidence  introduced  by  the  plaintiffs  be- 
low ;  but  their  inquiries,  so  far  as  we  are  informed 
by  their  verdict,  seems  to  have  been  directed,  rather 
to  ascertain  what  failures  there  were  in  the  proof  of 
the  defence,  than  what  facts  were  shewn  favorable 
to  the  right  of  recovery.  The  failures  of  proof 
are  so  briefly  stated,  as  not  to  enable  us  to  deteririine 
how  far  they  affected  the  material  points  in  the  de- 
fence. It  has,  however,  been  insisted,  that  for  the 
purpose  of  learning  what  proof  was  offered  by  the 
plaintiff  below,  it  is  competent  for  this  Court  to  look 
into  the  proof,  which  was  made  part  of  the  record  in 
the  Circuit  Court,  and  also  to  refer  to  the  bill  of  ex- 
ceptions, taken  at  the  instance  of  the  plaintiff  in  er- 
ror. To  sustain  this  position,  we  have  been  referred 
to  2  Dun,  Pr.  664,  and  1  Salk,  47.  These  authorities 
certainly  countenance  the  idea,  that  if  a  special  ver- 
dict is  defective,  it  is  amendable  by  the  notes  of  coun- 
sel or  the  judge,  and  even  by  affidavit  of  what  was 
proved  on  the  trial.  To  determine  a  verdict  to  be 
amendable,  supposes  the  Court  to  possess  the  power, 
to  employ  the  manual  process  necessary  to  effect  a 
literal  amendment.  To  amend  is,  in  effect,  to  reform, 
to  do  which,  according  to  all  correct  reasoning,  re- 
quires the  same  power  as  to  make. 

We  do  not  feel  ourselves  authorised  to  aid  the  ver- 
dict by  a  reference  to  other  facts,  on  the  record.— 
Were  we  to  do  so,  the  verdict,  instead  of  being  the 
act  of  the  jury,  would  be  that  of  the  Court  Such 
an  assumption,  we  would  consider  a  palpable,  if  not 
alarming  invasion  of  the  rights  of  the  jury. 
^Petew,      jj^  M' Arthur  vs  Porter's  lessee^  the  special  ver 
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diet  referred  to  a  deed  of  conveyance,  which  was  de- 
scribed, but  not  set  out  substantially,  or  literally. 
A  deed  was  found  in  the  record,  but  not  beino;  part 
of  the  verdict,  the  Court  determined  that  they  could 
not  say  it  was  part  of  the  finding  of  the  jury,  and 
that  they  would  not  refer. to  it  in  aid  of  the  verdict. 
So  iQ  Jenks,  et  al  vs  Hallett,  et  a/.*— it  was  held,  that  eo,^*^*'* 
theCourt  can  not  intend  any  thing  on  a  special  ver- 
dit,  which  is  not  found  by  the  jury.  The  principle 
of  these  cases  is,  that  the  verdict  must  be  complete 
in  itself,  and  can  not  be  aided  fiom  any  extrinsic 
source. 

Iq  Seward  vs  Jackson^— \i  was  held  to  be  of  the  ^^"^^ 
essence  of  a  special  verdict,  that  the  jury  should 
find  the  facts,  and  not  the  evidence  of  facts.  Such  a 
conclusion  seems  necessarily  to  result  from  the  con- 
sideration, that  it  is  the  peculiar  province  of  the  jury 
to  pass  upon  the  credibility  of  witnesses;  to  com- 
pare testimony,  and  to  draw  inferences  from  all  they 
have  seen  or  heard.  , 

In  Birnes,  et  aL  vs.  l^illiamsi — it  was  decided,  4\5^****** 
that  where  the  jury,  in  a  special  verdict,  do  not  dis- 
tinctly find  the  essential  facts,  although  there  is  suf- 
ficient evidence  to  establish  them,  the  Court  would 
not  render  a  judgment  upon  such  an  imperfect  spe- 
cial verdict.  To  the  same  point  are — Hnh.  '2t2 — 
1.  Cattle's  Rep.  6Q—lArch.  Pr.  191—^.  T.  R.  198— 
1.  Hen.  iSf  Munf.  236. 

It  is  competent  for  parties,  by  consent, -in  a  Crurt 
of  original  jurisdiction,  to  withdraw  the  decision, 
upon  evidence,  from  the  jury,  and  substitute  in  their 
stead,  the  judge,  by  making  a  case  agreed.  And  this 
is  done  on  demurrer  to  evidence.    But  where  the 
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jury  determine  upon  the  evidence,  and  return  a  spe- 
cial verdict,  tliey  must  find  the  facts,  that  the  judge 
may  adjudge  the  law  understandingly. 

We  are  not  to  be  understood  as  deciding,  that  the 
jury  should  disclose,  in  a  special  verdict,  every  fact, 
with  the  proof  of  which  they  are  satisfied.  If  they 
return  facts,  intelligently  set  forth,  which  shew  no 
right  to  recover,  or  which  shew  a  good  cause  of  ac- 
tion, without  any  available  defence,  it  would  certain- 
ly be  the  duty  of  the  Court  to  render  a  judgment 

But  the  verdict  in  this  case,  disclosing  no  facts  to 
shew  the  right  of  the  plaintiflTs  below  to  recover,  or 
the  insufficiency  of  the  defence,  and  nothing  being 
allowed  to  be  intended  in  favor  of  either,  the  judg- 
ment must  be  reversed,  and  the  cause  remanded,  that 
a  verierte  facias  de  novo  may  be  awarded. 
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WATERS  VS  C^RLETOX. 

As  to  orders  for  the  payment  of  7noney,  not  authori^ 
ing  an  action, 

1.  A  mere  request  or  authority  in  writing  to  an  attorney,  to  pay 
money  out  of  a  particular  fund,  when  collected,  can  not  be 
made  the  foundation  of  an  action  against  the  drawer. 

2.  Such  an  instrument  is  not  embraced  within  the  statute  of 
1807^*  authorising  suit  by  an  assignee. 

Charles  Carleton,  assignee  of  James  K.  T.  Walk- 
er, declared  in  Montgomery  Circuit  Court,  in  tres- 
pass on  the  case,  against  Philemon  Waters,  upon  a 
written  instrument,  in  the  following  words,  to  wit — 

"  Messrs  Golthwaite  &  Campbell, 

"  Pay  to  James  K.  T.  Walker,  two  hundred 
and  thirty-eight  dollars  and  forty-eight  cents,  out  of 
any  money  you  may  collect  in  the  case  in  which 
Hirann  Cheeseborough  is  plaintiff,  and  James  Pritch- 
ard  is  defendant — and  this  shall  be  your  receipt  for 
the  same.  P.  Waters." 

"  January  17,  1833." 

The  declaration  averred  an  acceptance  of  this 
writing  by  the  drawers — a  failure  of  the  acceptors 
to  pay,  and  the  insolvency  of  the  said  Pritchard, 
from  whom  the  s^id  fund  was  to  be  derived.  And 
upon  a  demurrer  to  the  declaration,  judgment  was 
given  for  the  plaintiff. 

«Aikin*B  Digest  328. 
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The  defendant,  upon  writ  of  error,  complained  in 
this  Court  of  the  said  judgment  upon  demurrer. 

Golfhrvaite  Sp  Campbell^  for  plaintiff  in  error. 
Dargaji,  contra. 

HITCHCOCK,  C.  J.— This  was  an  action  of  as- 
sumpsit, founded  upon  an  instrument  in  writing,  of 
which  the  following  is  a  copy^- 

^*  Messrs.  Goldthwaite  and  Campbell . 

"  Pay  to  J.  K.  T.  Walker,  two  hundred  and 
thirty-eight  dollars  and  forty-eight  cents,  out  of  any 
monies  you  may  collect  in  the  case,  in  which  Hiram 
Cheeseborough  is  plaintiff  and  James  Priichard  is 
defendant,  and  this  shall  be  your  receipt  for  the 
same. 

"  (Signed)  P.  WATERS. 

^'January  17,  1833." 

The  declaration  avers  the  acceptance  of  the  order, 
by  Goldthwaite  and  Campbell,  according  to  its 
terms;  its  transfer  by  delivery  to  the  plaintiff;  the 
return  of  nulla  bona,  against  Pritchard,  and  notice  to 
the  defendant :  to  which  there  was  a  general  demur- 
rer, which  was  overruled,  and  judgment  final  for  the 
plaintiff,  the  defendant  having  failed  to  plead  over. 

The  question  is,  whelher  this  is  such  an  instru- 
ment, as  is  the  foundation  of  an  action.  It  is  evident 
that  it  is  not  a  bill  of  exchange,  which  is  an  order 
for  the  payment  of  money  absolutely.  By  the 
terms  of  this  instrument,  the  payment  is  to  depend 
upon  a  contingency,  which  may  nev^er  happen.  The 
sufficiency  of  the  fund  in  this  case,  having  failed,  the 

*Chitty  on        1        ■         •  .         i  •  i  * 

Biiii,  4d.  order  has  become  mvalid. 
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In  a  case,*  the  Court  held,  that  the  hill  being  drawn  *^b»^**503 
on  a  particular  fund,  it  would  not  make  the  drawer 
personally  liable,  and  therefore,  it  is  not  a  bill  of  ex- 
change within  the  custom  of  merchants ;  for  it  is  es- 
sential to  such  a  bill,  that  it  depends  upon  the  per- 
sonal responsibility  of  the  parties  whose  names  are 
on  it. 

Neither  is  it  such  an  instrument  as  comes  within 
the  statute,t  relating  to  the  assignment   of  bonds,  *^'''-^^® 
bills,  &c.,  which  authorised  suits,  as  in  cases  of  in- 
land bills  of  exchange. 

It  is,  at  most,  but  an  appointment,  or  authority,  to 
the  person,  to  whom  it  is  addressed,  to  pay  so  much 
money  out  of  a  particular  fund,  which,  if  they  refuse 
to  do,  no  recourse  can  be  had  on  the  instrument  it- 
self, against  the  drawer;  but  recourse  must  be  had 
to  the  original  debt,  if  any  such  existed,  which  in- 
duced the  making  of  the  appointment.^  UBibb490 

Let  the  judgment  be  reversed. 
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SADLER  et  ux,  et  al.  vs  Houston  &  gillespie. 

As  to  testimomj  by  a  husband  in  favor  of  the  wife. 
As  to  agreements  hj  the  wife  to  pay  a  note  signed  by 
her  husbafid,  out  of  her  separate  estate. 

1.  The  deposition  of  a  husband,  taken  in  a  Chancery  cause  in 
which  the  wife  is  a  party,  is  nut  competent  as  testimony,  ei- 
ther f^f  or  against  her. 

2.  A  note  signed  by  husband  and  wife,  under  an  admission  by 
her,  that  it  is  given  for  their  mutual  debt,  and  accompanied 
by  her  written  undertaking  to  discharge  it,  is  a  proper  charge, 
in  equity,  upon  her  separate  estate,  as  secured  by  ante  nup- 
tual  agreenrtent. 

3.  Such  note,  afler  repeated  admissions  of  a  liability,  can  not 
be  defeated  in  the  hands  of  an  lissignee,  by  allegations  ass  to 
H  failure  of  consideration. 

4.  This  Court  ha^no  authoiity  to  amend  the  decrees  o;  judg- 
ments of  inferior  Courts,  {ihey  being  anch  as  sfwuld  have  been 
rendered,)  by  authorising  their  immediate  execution. 

In  error  to  a  decree  of  the  Circuit  Court  of  Mor- 
gan, exercising  Chancery  jurisdiction. 

In  this  case,  Houston  &. Gillespie,  the  assignees  of 
Ann  Rossell,  filed  their  bill  in  Chancery,  to  compel 
the  payment  of  a  promissory  note,  bearing  the  singac 
tares  of  Isaac  and  Mary  Sadler — out  of  a  separate 
estate,  which  Mary  Sadler  held,  under  marriage  ar- 
ticles. 

The  answer  of  the  defendants  admitted,  that  the 
note  had  been  signed  by  Isaac  Sadler,  with  his  own 
and  wife's  name,  and  that  the  consideration  thereof 
was  for  the  benefit  of  the  wife.     It,  however,  resist- 
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eda  recovery — alleged  the  marriage  articles,  and  a 
failure  of  consideration  :  averred,  that  the  note  bad 
been  given  for  land,  which  was  to  become  a  part  of 
the  trust  estate ;  and  insisted  on  the  allegation  that 
the  payee  of  the  note  had  acted  fraudulently.  ■ 

In  the  course  of  the  trial,  it  was  attempted  to  in* 
troduce  the  deposition  of  Isaac  Sadler,  as  evidence 
in  the  cause,  but  which  was  rejected,  by  the  Chan- 
cellor. Some  other  exception  was  taken  to  the  in- 
troduction of  witnesses,  not  material,  in  view  of  the 
cause  as  decided,  to  be  noticed. 

The  proof  being  ample,  that  the  wife  did  approve 
the  contract  made  by  her  husband,  and  under  which 
the  note  was  executed,  the  Chancellor  rendered  a 
decree  in  favor  of  the  claim  of  the  complainants, 
and  ordered  its  satisfaction  out  of  the  trust  property; 
appointing  the  clerk  of  the  Circuit  Court  of  Morgan 
county,  a  commissioner,  to  carry  theMecree  into  ef- 
fect. 

From  this  decree  the  defendants  took  a  writ  of  er- 
ror. 

M^  Clung ^  for  the  plaintiffs  in  error. 
S.  Parsons,  contra. 

'  COLLIER,  J.— The  defendants  in  error  filed 
their  bill  in  the  Circuit  Court  of  Morgan,  against 
iSadlerand  wife,  and  Wallace,  a  trustee,  (in  an  anti- 
nuptial  agreement,  made  between  the  husband  and 
wife,)  praying  that  the  separate  estate  of  the  wife 
might  be  subjected  to  the  payment  of  a  promissory 
note,  made  and  subscribed,  with  the  names  of  the 
4P  27 
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husband  and  wife,  payable  to  Ann  Rossell,  and  by 
her  assigned  to  the  defendants  in  error. 

The  agreement  secures  to  the  wife  all  estate,  both 
real  and  personal,  of  which  she  was  possessed,  be- 
fore, or  might  become  possessed  after,  coverture,  and 
invests  her  with  powers  quite  as  extensive  as  are 
usually  conferred  by  such  agreements. 

On  the  hearing,  the  Circuit  Court  disregarded  the 
deposition  of  the  husband,  whiih  had  been  taken  at 
the  instance  of  the  plaintiffs  in  error,  without  any 
previous  order  for  that  purpose  ;  refused  to  reject 
the  depositions  of  Bestor,  Fields,  and  Sapps,  taken, 
at  the  instance  of  the  defendants  in  error,  and  ren- 
dered a  decree  in  favor  of  the  defendants  in  error, 
directing  a  sale  of  the  separate  estate  of  the  wife, 
as  asked  by  the  bill. 

The  rejection  of  Sadler's  deposition,  the  refosal  to 
reject  the  depositions  of  Bester,  Fields,  and  Sapps, 
and  the  rendition  of  the  decree,  are  the  only  matters 
assigned  for  error. 

It  is  an  universal  rule,  as  applicable  to  civil  causes, 
that  the  husband  and  wife  can  not  give  evidence  for, 
or  against  each  other.  Under  the  influence  of  this 
rule,  without  making  an  inquiry  into  the  extent  of 
his  interest^  the  deposition  of  Isaac  Sadler  was  pro- 
perly disregarded  by  the  Court. 

Without  inquiring  whether  the  depositions  of  Bes- 
tor, Fields,  and  Sapps,  should  be  excluded,  so  far  as 
they  speak  of  a  written  authority  to  the  husband,  to 
sign  the  name  of  the  wife  to  the  note  :  the  admission 
by  the  wife,  that  the  note  was  the  note  of  her  hus- 
band and  herself,  and  that  it  was  to  be  paid  from  her 
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separate  estate,  is  an  adoption  of  the  signature  made 
by  the  husband  for  her,  and  is  as  effectual  for  all  pur- 
poses, as  if  a  previous  authority  had  been  given. — 
That  the  wife  (Ijus  adopted  it,  is  satisfactorily  shewn 
by  the  depositions  of  Chapman,  Peters,  and  Sapps, 
to  say  nothing  of  the  circumstances  of  corrobora- 
tion furnished  by  other  depositions  in  the  cause. 

In  regard  to  the  correctness  of  the  decree,  the  wife 
has  expressly  undertaken  in  writing,  in  conjunction 
with  her  husband,  to  pay  the  note  in  controversy. 
Upon  a  full  review  of  the  authorities  in  the  case  of 
Forest  and  wife  vs  Robinson^  at  this  term,*  we  de- ''Ante,  44. 
eided  that  such  an  engagement  was  a  proper  charge 
upon  the  separate  estate.  The  consideration  of  the 
note  in  question,  was  for  the  separate  benefit  of  the 
wife,  and  redress  might  well  have  been  sought  in 
equity. 

The  failure,  or  want  of  consideration,  which  the 
plaintiffs  in  error  attempted  to  set  up  against  the 
payment  of  the  note,  even  if  sustained  by  proof, 
could  avail  nothing.  The  repeated  admission  of  a 
liability,  and  expression  of  a  determination  to  pay  il, 
after  the  defendants  in  error  became  its  assignees, 
prevent  them  from  denying  as  against  its  present  pro- 
prietors, the  sufficiency  of  the  consideration  on  which 
the  note  was  made. 

Our  attention  has  been  called  to  the  latter  part  of 
the  decree,  by  the  defendants'  counsel,  with  a.  view 
to  have  it  so  corrected  here,  as  to  authorise  its  •  im- 
mediate execution — the  time  appointed  for  that  pur- 
pose having  expired.  We  have  no  right  to  cause 
amendments  to  be  made  in  decrees  and  judgments  of 
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an  inferior  Court,  unless  they  are  not  such  as  "  should 
have  been  rendered,"  but  that  must  be  left  to  be  done 
by  the  Court  below. 

We  are  of  opinion,  that  there  is  no  error,  and  the 
decree  is  therefore  affirmed. 


F.  &  E.  PECK  VS  DINSMORE  et  al. 

As  to  parol  testimony  upon  written  agreements. 
As  to.  proof  upon  a  biU  of  lading, 

1.  A  bill  of  lading,  not  declared  upon,  is  not  evidence,  in  an 
action  to  recover  for  goods  lost  by  a  carrier,  without  proof  of 
its  execution. 

2.  Where  a  bill  of  lading  is  produced,  in  an  action,  to  recover 
for  goods  lost  by  a  carrier,  such  production  is  an  admission, 
that  the  undertaking  of  the  carrier,  is  ki  writing — and  parol 
proof  that  the  goods  carried  wero  shipped  by  the  shipper,  as 
the  agent  of  the  plaintiff,  is  not  admissible. 

3.  In  an  action  to  recover  [or  goods  lost  by  a  carrier^  evMence, 
that  the  goods  were  shipped  in  the  name  of  one,  as  the  agent 
of  the  plaintiff — and  were  the  property  of  the  plaintiff — is  not 
testimony  alone  of  an  undertaking  to  carry. 

This  was  an  action  of  trespass  on  the  case,  for  the 
recovery  of  damages,  for  the  loss  of  cotton,  underta- 
ken to  be  carried  upon  a  steam-boat ;  and  was  pro- 
secuted by  the  plaintiffs  in  error,  against  the  defen- 
dants in  Mobile  Circuit  Court. 

Upon  the  plea  of  not  guilty,  a  verdict  was  render- 
ed for  the  defendants ;  and  by  bill  of  exceptions  and 
writ  of  error,  the  cause  w^as  removed  here. 
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It  appeared  from  the  bill  of  lading-,  that  the  cotton 
had  been  shipped  by  and  in  the  name  of  one  Alex- 
ander Weniyss.  The  plaintiffs  produced  the  bill  of 
lading  and  then  offered  to  prove  by  the  said  We- 
myss,  that  he  shipped  the  cotton  as  the  agent  of  the 
plaintiffs,  and  that  the  cotton  was  theirs  ;  and  thereto 
offered  thp  bill  of  lading  in  evidence.  This  testi- 
mony, the  Court  rejected. 

Enis  4  Peckj  for  plaintiffs  in  error. 
Stewart  and  Thornton^  contra. 

HOPKINS,  J. — It  appears,  from  the  bill  of  excep- 
tions in  this  case,  that  the  plaintiffs  in  error,  produc- 
ed, at  the  trial  of  the  cause,  the  bill  of  lading,  which 
showed  that  the  cotton  had  been  shipped  by,  and  in 
the  name  of  one  Weymss.  The  bill  of  exceptions 
states  that  they  then  proposed  to  prove  by  Weymss, 
that  he  shipped  the  cotton  as  tiieir  agent,  and  that 
the  cotton  belonged  to  them  ;  "  and  then  offered  the 
bill  of  lading  in  evidcnce,which  testimony  the  Court 
overruled,  and  refused  to  allow  to  go  to  the  jury. 

We  understand,  from  the  record,  that  the  bill  of 
lading  was  not  read  as  evidence  to  the  jury,  but  that 
the  Circuit  Court  rejected  it,  when  the  plaintiffs  of- 
fered to  read  it  as  testimony.  It  was  offered  with- 
out any  proof  that  it  was  executed  by  the  authority 
of  the  owners  of  the  steam  boat,  or  of  the  hand-writ- 
ing of  the  person,  whose  name  was  signed  to  it  as 
clerk. 

The  declaration  was  not  upon  the  bill  of  lading; 
it  was  not,  therefore,  without  proof  of  its  execution, 
competent  evidence;  but  the  production  of  the  bill  of 
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lading,  was  an  admission  by  the  plaintiffs,  that^the 
undertaking  of  theowners  to  carry  the  cotton  to  the 
city  of  Mobile,  was  in  writing,  and  as  they  failed  to 
prove  the  written  contract,  they  had  no  right  to  prove 
a  parol  agreement,  not  in  writing,  to  transport  the 
cotton.  The  witness  Weymss,  was  offered  to  prove, 
that  they  owned  the  cotton,  and  he  shipped  it  as  their 
agent,  but  not  that  the  owners  agreed  to  carry  it. 
Such  evidence  alone,  did  not  tend  to  prove,  that  the 
owners  of  the  boat  undertook  to  carry  the  cotton ; 
and  when  the  only  testimony  of  an  undertaking,  on 
their  part,  was  properly  rejected,  it  was  proper  to 
reject,  also,  the  evidence  of  the  witness,  because  it 
was  irrelevant.  The  facts,  which  the  plaintiffs  pro- 
posed to  prove  by  the  witness,  that  the  .cotton  be- 
longed to  them,  and  he  shipped  it  as  their  agent, 
could  not  affect  the  owners  of  the  boat,  and  evi- 
dence of  them  was,  therefore,  incompetent,  after  the 
only  testimony,  that  was  offered  of  an  undertaking, 
on  their  part,  to  carry  the  cotton,  had  been  rejected. 
Let  the  judgment  be  afiirmed. 
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SIMPSON  VS  WILEY  et  al. 

Questions  touching  libel 

1.  The  publication  of  a  libel  can  not  be  established  by  a  compa- 
rison of  one  paper,  which  is  not  proved  to  have  been  publish- 
ed, with  another,  published,  but  not  produced,  on  the  trial, 
nor  its  absence  accounted  for. 

3.  Admissions  of  a  defendant,  in  a  letter,  as  to  the  publication 
of  a  libel,  cannot  be  proved,  where  the  letter  itself  is  not 
produced,  or  its  absence  accounted  for. 

3.  Evidence  of  a  general  impression,  that  defendants  are  the 
editors  of  u  paper,  in  which  a  lihel  is  charged  to  be  publish- 
lished — is  not  testimony  that  they  are  joint-partners  and  edi- 
tors thereof 

In  error  to  the  Circuit  Court  of  Dallas. 

This  action  was  trespass  on  tlie  case,  by  Simpson, 
against  Wiley,  RrGuire  and  Henry,  for  the  recovery' 
of  damages,  for  publication  of  a  libel,  in  a  certain 
paper,  of  which  the  defendants  were  charged  to  be 
proprietors  and  editors;  and  whereby  'the  plaintiff 
was  charged  as  having  violated  his  duty,  as  a  post 
master. 

The  defendants  demurred  to  the  declaration, 
which  demurrer  being  overruled,  they  plead  the  ge- 
neral issue,  and  upon  which  a  verdict  was  render- 
ed for  the  defendants. 

On  the  trial  of  the  cause,  a  bill  of  exceptions  was 
taken,  which  showed  the  following  facts  to  have 
transpired  on  the  trial. 

On  the  trial  of  this  cause,  the  plaintiff  produced  a 
witness,  Dr.  Hogan,  who  was  sworn  and  examined. 
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The  plaintiff  produced  and  placed  in  his  hands,  a 
newspaper,  entitled  '^  Alabama  State  Intelligencer;" 
following  which  title,  were  the  words,  "  by  Wiley 
McGuire  &  Henry^Wednesday  morning,  April  13, 
1831 ;"  (wliich  paper  was  referred  to.)  The  wit- 
ness stated,  that  previous  to  the  thirteenth  day  of 
April, eighteen  hundred  and  thirty-one,  he  took  a  pa- 
per of  the  above  title,  printed  at  Tuscaloosa;  and 
that  he  took  it  after  that  period,  and  may  have  done 
so  at  that  date,  but  could  not  say  ])ositively.  Plain- 
tiff then  asked  the  witness,  il"  the  paper  he  held  in 
his  hand,  bore  a  resemblance  to  the  one  he  look  from 
the  of&ce  of  the  Alabama  State  Intelligencer.  This 
question  was  objected  to  by  the  defendants;  and  the 
objection  was  sustained  by  the  Court. 

Plaintiff  then  asked  the  witness,  whether  it  was 
the  general  reputation  at  Tuscaloosa,  and  other  parts 
of  the  country,  that  defendants  were  partners,  or 
joint  editors,  in  the  publication  of  the  Alabama  State 
Intelligencer.  This  question  was  objected  to  by  de- 
fendants, on  the  ground  that  such  facts  could  not  be 
established,  legally,  by  general  reputation ;  and  the 
Court  sustained  the  objection. 

The  plaintiff  introduced  one  Tarver  as  a  witness, 
who  said  he  was  before,  and  on,  the  thirteenth  of 
April,  eighteen  hundred  and  thirty-one,  a  subscriber, 
and  took  a  newspaper,  styled  the  Alabama  State  In- 
telligencer, printed  at  Tuscidoosa  ;  that  he  believed 
he  once  paid  the  defendant,  Wiley,  a  portion  of  his 
subscription  for  that  paper,  lie  was  then  asked,  if 
the  paper  then  taken  by  him,  did,  or  did  not,  contain 
an  article,  the  same  as  the  one  contained  in  the  paper 
exhibited  in  Court ;  and  whether  the  same  was,  or 
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was  not,  in  all  respects,  similar  to  the  one  he  then 
took  from  that  office.  The  paper  alluded  to,  purport- 
ed to  contain  a  copy  of  the  article,  charged  against 
the  defendants  as  a  libel,  and  commenced — "  Col. 
Richard  M.  Johnson  has,"  &c.  The  defendants  ob- 
jected to  the  question  being  answered ;  because  the 
paper  the  witness  took,  was  not  produced :  and  the 
Court  sustained  the  objection. 

The  plaintiff  further  produced  as  a  witness,  Jo- 
seph J.  Borden ;  who  testified,  that  he  had  corres- 
pondent with  Wiley,  the  defendant,  as  one  of  the 
editors  of  the  Alabama  State  Intellligencer,  and  he 
received  replies  from  him  to  such  correspondence. 
To  a  question  by  defendants,  witness  answered,  that 
such  correspondence  was  in  writing:  whereupon,  de- 
fendants moved  the  Court,  that  the  evidence  was  in- 
admissible-—the  letters  not  being  produced ;  and  re- 
quested the  Court  so  to  pronounce,  and  that  it  should 
not  go  to  the  jury  as  evidence.  The  Court  sustained 
the  motion,  and  the  evidence  was  directed  to  be  with-* 
drawn. 

The  witness,  (Borden,)  having  stated,  that  he  was 
post-mastor  at  Cahawba,  and  that  the  newspaper* 
styled  the  Alabama  State  Intelligencer,  came  there, 
and  that  about  the  thirteenth  of  April,  eighteen  hun- 
dred and  thirty-one — he  was  asked  to  look  at  the  pa- 
per, (before  mentioned,  and  the  same  attached  to 
the  bill  of  exceptions,)  and  say  whether  it  resembled 
those  which  came  to  his  office  entitled  as  above.  The 
defendants  objected  to  this  question  being  answered 
by  the  witness ;  and  the  Court  sustained  the  objec-^ 
t  on ;  and  it  was  not  answered. 

Borden  was  further  asked,  if  he  had,  or  bad  not, 
4P  28 
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written  and  sent  to  Vv  ilc} ,  tlic  (k  ftndant,  a  letter,  (of 
which  a  copy  was  piir|)Orted  to  be  given  in  the  arti- 
cle contained  in  the  p:\j)cr  presented,  and  to  which 
he  was  referred,  and  which  pnrporled  to  be  written 
by  him,  [Borden]  to  Wiley.)  The  answering  of 
which  was  objected  to  by  defendanls.  The  Court 
sustained  the  objection,  and  it  was  not  answered — 
the  letter  not  being  produced  or  accounted  for. 

The  deposition  of  WilWam  T.  Barry  was  offered 
to  be  read  to  the  jury  as  evidence;  but  it  was  ob- 
jected to  by  defendant,  on  the  ground  that  a  letter 
referred  to  by  deponent,  as  signed  Thomas  H.  Wi- 
ley, was  not  produced.  The  ol)jection  was  sustain- 
ed ;  and  the  Court  excluded  the  deposition,  which 
was  attached,  with  the  affidavit  and  notice  upon 
which  the  commission  issued,  and  was  sought  to 
be  a  part  of  the  bill  of  exceptions. 

To  all  which  opinions,  sustaining  of  motions,  ex- 
clusions of  evidence,  and  every  other  matter,  as  above 
set  forth,  plaintiff  excepted;  and  asked  for  the  same 
as  his  bill  of  exceptions. 

Which  was  accordingly  done,  and  the  plaintiff 
took  his  writ  of  error. 

HITCHCOCK,  C.  J.— This  was  an  action  brought 
by  Simpson,  against  Wiley,  et  al.,  in  the  Circuit 
Court  of  Dallas  county,  for  a  libel. 

The  matter  charged  as  libellous,  is  alleged  to  have 
been  written  and  published  by  the  defendants,  in  a 
paper  called  the  Alabama  State  Intelligencer,  print- 
ed at  Tuskaloosa,  under  date  of  the  thirteenth  of 
April,  eighteen  hundred  and  thirty-one. 

The  questions  presented  by  the  record,  arise  upon 
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a  bill  of  exceptions,  taken  by  the  plaintiff  below. 
They  are  all  of  a  similar  character,  and  relate  to  the 
exclusion  by  the  Court,  of  testimony  oflered  by  the 
plaintiff,  to  fiM  the  publication  upon  the  defendants. 
They  arc  as  follow — 

1.  A  witness,  Doctor  liogan,  was  produced,  by 
whom  he  proved,  thp.t  previous  to  tlic  thirteenth  of 
April,  eighteen  hundred  and  »tIiIrty-one,  he  took  a 
paper  called  the  *'Alab?vma  KUito  Intelligencer," 
from  the  office  of  that  paper,  printed  in  Tuskaloosa ; 
but  whether  ho  took  it  at  that  date,  he  could  not 
positively  state.  lie  was  then  asked,  if  the  paper 
presented  to  him,  wLic h  was  a  paper  slyicd  the 
"Alabama  State  Intelligencer,"  following  which 
words,  were  the  words,  "  by  V>  iley,  McGuire  &  Hen- 
ry— ^Wednesday  morning,  April  13,  1831,"  bore  a  re- 
semblance to  the  paper  taken  by  him  from  the  of- 
fice.   This  question  the  Court  decided  to  be  illegal. 

2.  The  witness  was  asked,  whether  "  it  was  the 
general  reputation  at  Tuskaloosa,  and  other  parts  of 
the  country,  that  the  defendants  were  partners  and 
joint  editors  of  that  paper."  This  question  was  also 
decided  to  be  illegal. 

3;  A  Mr.  Tarver  was  produced  as  a  witness,  who 
swore  that  he  had  paid  Wiley,  one  of  the  defendants, 
for  the  "Alabama  State  Intelligencer."  He  was  ask- 
ed, whether  the  paper  he  paid  for,  did  not  contain  an 
article,  in  all  respects,  similar  to  the  one  shewn  to 
him.  The  paper  received  by  the  witness  was  not 
produced.     This  question  was  decided  to  be  illegal. 

4.  A  Mr.  Borden  was  then  produced,  who  swore, 
that  he  had  corresponded  with  Wiley,  as  one  of  the 
editors  of  the  "Alabama  State  Intelligencer,"  and  re- 
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ceived  replies  from  him.  Such  correspondence  was  in 
writing,  and  the  letters  not  being  produced,  this  tes- 
timony was  excluded. 

5.  The  witness  stated,  that  he  was  post-master,  at 
Cahawba,  on  the  thirteenth  of  April,  eighteen  hun- 
dred and  thirty-one,  and  that  the  newspaper  above 
alluded  to,  came  to  that  office.  He  was  then  shewn 
a  number  of  that  paper,  dated  the  thirteenth  of  April, 
eighteen  hundred  and  thirty-one,  and  asked  whether 
the  paper  which  was  shewn  him,  resembled  those 
sent  to  his  office.  This  question  was  pronounced  il- 
legal. 

6.  He  was  then  asked,  if  he  did  not  write  a  letter 
to  Wiley,  a  copy  of  which  is  purported  to  be  given  in 
the  article  contained  in  the  paper  shewn  to  him. 
This  question  was  also  decided  to  be  illegal. 

7.  The  deposition  of  William  T.  Barry  was  pro- 
duced, to  prove  a  publication  by  Wiley,  in  which  he 
states,  that  he  received  a  letter,  signed  Thomas  H. 
Wiley,  in  which  was  enclosed  a  printed  paper,  (the 
libel  declared  on,)  but  the  letter  was  not  produced, 
for  which  cause  the  deposition  was  excluded. 

A  verdict  and  judgment  was  rendered  for  the  de^ 
fendant  below ;  the  case  has  come  here  by  writ  of 
error,  and  the  several  exclusions  of  evidence,  as 
above  stated,  assigned  for  error. 

They  present  three  points — 

1.  Can  the  publication  of  a  libel  be  established  by 
the  resemblance  of  one  paper,  which  is  not  proved  to 
have  been  published,  to  another  which  has  been  pub- 
lished, but  which  is  not  produced,  nor  its  absence  ac- 
counted for. 

2.  Can  a  publication  be  proved  by  any  admissions 
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in  a  letter,  when  the  letter  is  not  produced,  or  its  ab- 
sence accounted  for'? 

3.  Can  a  publication  be  proved  by  evidence  of  the 
general  impression,  or  reputation,  through  the  coun- 
try, that  the  defendants  were  joint  partners  and  edi- 
tors of  the  paper? 

The  first,  third  and  fifth  questions  propounded  to 
the  witnesses,  relate  to  the  lirst  ;  the  fourth,  sixth 
and  seventh,  relate  to  the  second,  and  the  second 
question  relates  to  the  third  point. 

It  is  admitted,  that  before  a  libel  can  be  read  at 
the  trial,  it  must  be  proved  to  have  been  published 
by  the  defendant,  or  by  others,  with  his  privity,  and 
when  this  is  attempted  to  be  done  by  other,  than  di- 
rect and  positive  evidence,  such  as,  that  the  witnes- 
ses saw  the  defendant  circulate  the  paper  produced  ; 
but  when  it  is  attempted  by  circumstancial  proof, 
the  party  must  proceed  by  the  ordinary  rules  of  evi- 
dence. 

In  relation  to  the  three  attempts,  embraced  by  the  . 
first  point,  it  is  analagous  to  an  oiler  to  prove  the  pa- 
per by.  a  comparison  of  hand-writings,  WMth  this 
additional  objection,  that  the  paper  with  which  the 
comparison  is  to  be  had,  w^as  not  before  the  jury. 
Admitting  the  evidence  to  have  been  received,  it 
would  not  still  have  established  the  fact  of  publica- 
tion by  the  defendants,  as  it  would  not  have  proved 
the  publicatiou  of  the  paper  produced  by  the  defend- 
ants, which  was  the  issue  in  controversy. 

It  is  only  necessary  to  say,  on  the  second  point, 
that  the  best  evidence  of  the  facts  contained  in  the 
letters  referred  to,  would  be  the  production  of  the 
letters  themselves.    No  notice  was  proven  to  have 
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been  given  to  the  dt^fendants  to  produce,  on  the  triiil, 
the  letters  between  Bordca  and  Wiley,  and  the  fact, 
that  the  post  master  general  thor.':lit  proper,  for  rea- 
sons of  public  policy,  to  withhold  li:c  Ictlcr  received 
by  him,  will  not  authorise  the  Cijuvt  to  suspend  the 
rule  of  evidence,  and  allow  that.  v»ii;^Ii  is  .secondary. 

As  to  the  third  point,  the  c/iJ^iice  Oiierjd  could 
amount  only  to  hearsay^  which  !)eloi!L;s  to  another 
class  of  cases,  and. if  proven,  would  not  establish  the 
main  fact,  to  wit,  the  publication,  by  the  defendants, 
of  the  paper  produced  on  the  trial. 

It  is  true,  that  the  connexion  of  tlie  defendants 
with  the  "Alabama  State  Intelli;2;eiU'er,''  and  that 
the  paper  produced  was  is^Mied  fioin  that  ofiice,  both 
of  which  fiicts,  it  was  neces^^^iry  to  prove,  nii2:nt  de- 
pend upon  proof  of  many  circv.ni'-tar.rc  s,  indepen- 
dent of  each  other,  yet  each  fact,  or  circumstance, 
must  be  established  by  evidence,  lei;  il  in  its  charac- 
ter, and  the  dilliculty  of  getti!ic»'  at  t!ie  main  fact, 
which,  in  England,  has  produced  a  statute  upon  the 
subject,  does  not  authorise  the  Court  to  relax  the 
established  rules  of  evidence. 

There  being,  therefore,  in  our  opinion,  no  evidci^ce 
of  a  legal  character  excluded,  the  judgment  mustb 
affirmed. 
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As  to  acknoivJcdgmcniSy  talcing  a  contract  without  the 
statute  fff  limitations, 

1.  In  actions,  ex  coniraciu,  any  expression  which  amounts  to  an   , 
admission  that  a   debt  is  due,  or  that  a  liability  exists,  will  ; 
take  a  case  vvitliout  the  statute  of  limitations,  and  revive  the 
original  cause  of  action. 

2.  Such  admission  has  the  same  effect,  whether  made  to  a  cre- 
ditor, or  a  stranrrer;  and  is  proper  proof  under  a  general  re- 
plication to  a  plea  of  the  statute  of  limitations. 

Samuel  St.,  Joliii,  jr.  declared  in  Mobile  Circuit 
Court,  against  Sainuc?!  H.  G:irrow,  as  indorser  of  a 
bill  of  exelKini;e.  Tlie  defendant  relied  upon  non- 
assump^sit,  and  the  plea  of  the  statute  of  limitations; 
and  under  these  pleas,  the  jury  found  a  verdict  for 
the  dviilMulant. 

Oil  the  trial  of  the  cause,  the  plaintiff  produced 
and  read  in  evidence  the  bill  of  exchange,  declared 
on,  and  proved  protest  for  non-payment,  demand  of 
acceptance,  refurja!,  and  nolice  to  defendant;  and  to 
take  the  ciso  out  of  the  statute  of  limitations,  he 
introduced  a  witness,  who  testified,  that  in  repeated 
conversations  with  the  defendant,  about  a  year  after 
the  bill  was  returned,  that  he  spoke  of  the  said  bill 
as  a  then  existini;  liability,  and  a.ssented  to  an  ar- 
rancjenient  which  had  been  made  with  a  previous 
indorser,  by  which  time  had  been  given  him  for  more 
til  an  a  year,  to  pay  the  same. 

The  p  laintiff  requested  the  Court  to  instruct  the 
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jury,  that  a  recognition  of  the  demand,  as  a  subsis- 
ting debt,  in  which  the  defendant  was  Ihen  liable, 
was  sufficient  to  prevent  the  statute  of  limitations 
from  beginning  to  run  frouk  the  time  it  was  disho- 
nored; and  that  the  statute  of  limitations  did  not 
bar  a  recovery  on  the  said  bill,  until  after  six  years 
had  elapsed  from  a  recognition  of  the  same,  as  an 
existing  demand ;  and  that  an  acknowledgment  of 
the  same,  as  a  subsisting  debt,  within  six  years,  was 
sufficient  to  prevent  the  operation  of  the  statute — 
which  charge  the  Court  refused,  and  instructed  the 
jury,  that  after  the  statute  began  to  run,  from  the 
dishonor  of  the  bill,  a  new  acknowledgment  was 
not  sufficient  to  prevent  the  statute  from  running ; 
that  it  required  in  addition  thereto,  a  promise  to  pay; 
and  that,  in  law,  there  was  no  difference,  whether 
the  six  years  had  expired,  or  had  commenced 
running. — All  which  was  excepted  to;  and  the 
plaintiff  took  a  writ  of  error. 

Gordon  6p  GoUhwaite^  for  plaintiff  in  error* 
Stervai  t  S^  Thornton^  contra. 

HOPKINS,  J. — This  was  an  action  of  assumpsit, 
brought  by  the  plaintiff  against  the  defendant  as  an 
indorscr  of  a  bill  of  exchanffe,  drawn  on  the  nine- 
teenth  day  of  February,  eighteen  hundred  and  twen- 
ty-five, at  ten  days'  sight,  presented  to  the  drawee, 
for  acceptance,  which  he  refused  to  make,  on  the 
twenty-fourth  of  March,  in  the  same  year,  and  pro- 
tested for  non-payment,  on  the  sixth  of  April  after- 
ward. 

Upon  the  trial  of  the  plea  of  non-assumpsit  in  the 
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Circuit  Court  of  Mobile  County,  the  plaiDtiff  prov- 
ed every  thing  that  was  necessary ;  and  to  support 
the  issues  which  he  had  taken  to  the  pleas  of  the 
statute  of  limitations,  he  proved  by  a  witness,  that 
about  a  year  after  the  bill  was  returned,  the  defen- 
dant frequently  mentioned  the  bill  to  him,  as  a  lia- 
bility which  then  existed,  and  assented  to  an  arrange- 
ment that  was  made  with  a  prior  indorser,  by  which 
more  than  a  year  was  given  to  that  indorser,  to  pay 
the  bill.  Upon  this  evidence  the  Circuit  Court  refused 
to  instruct  the  jury,  that  proof  of  the  acknowledgment 
of  the  debt,  within  six  years  before  the  commence- 
ment of  the  action,  removed  the  bar  created  by  the 
statute — and  did  instruct  them,  that,  to  take  the  case 
out  of  the  statute,  an  acknowledgment  and  a  pro- 
mise to  pay  were  both  necessary. 

A  bill  of  exceptions  was  taken  by  the  plaintiff,  to 
the  refusal  of  the  Court  to  give  the  instruction  for 
which  he  asked,  and  to  that  also,  which  was  given. 

We  think  the  principles  are  settled,  that  in  actions 
ez  contractu^  any  expression  which  amounts  to  an 
admission  that  the  debt  was  due,  or  the  liability  ex- 
isted at  the  time,  takes  the  case  out  of  the  statute, 
and  revives  the  original  cause  of  action.     , 

Such  an  anknowledgment  is  an  implied  promise  to 
pay,  and  is  equivalent  to  an  express  promise.  It  has  the 
same  effect,  whether  it  be  made  to  the  creditor^or  ano- 
ther person,  before  the  time  had  elapsed,  which  would 
have  created,  but  for  the  acknowledgment,  the  bar 
of  the  statute,  or  afterward. 

As  an  acknowledgment  revives  the  debt,  proof  of 
the  admission,  supports  the   cause  of  action,  stated 
in  tlie  declaration,  and  is  proper,  under  a  general 
4P  29 
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replication  to  a  plea  of  the  statute.  A  cause  of  ac- 
tion is  held  to  accrue,  from  the  time  an  acknowledg- 
ment is  made:  the  effect  of  one  is,  therefore  the 
same,  A\'hether  made  before  or  after  the  bar  of  the 
statute  was  created.  An  acknowledgment  to  be  fol- 
lowed by  these  effects,  must  be  an  unconditional  one, 
that  the  debt  is   due,  or  the  liability  exists,   when 

^l^jlyj^h^e  the  acknowledgment  is   made,  and  not  merely  that 

Johns  a-^5  the  demand  was  originally  just.* 

^.;V-*^'     The  acknowledgment  in  this  case  was,  we  think, 

SWasb.  C  ^  '  ' 

CRep.404  sufficient  to  rcmovo  the  bar  of  the  statute ;    and  the 

SStark,  E.  . 

89^-3;*  l!  Court  erred,  both  in  refusing  the  instruction,  for 
37 Biansh!  which  the  plaintiff  asked,  and  giving  that,  to  which 
r»m"?4b-^ exception  was  taken. 

o^^Hm-Tf  ^^^^  ^^^  judgment  be  reversed,  and  the  cause  rc: 
•ct'ni,"7o  mandcd. 
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MOORE    VS   CLEMENTS. 

As  to  damages  upon  bills  of  exchange. 

As  to  demand  of  payment  of  a  bill  of  exchange. 

1.  The  act  of  the  twcntj-first  of  December,  eighteen  hundrecF 
and  thirty-two,  reducing  the  damages  on  bilFs  of  exchange, — 
applies  only  to  bills  of  which  the  Bank  of  the  State  of  Ala- 
bama, or  one  of  the  Branches,  is  the  owner;  and  not  to  bills 
owned  by  private  persons. 

2.  The  protest  upon  a  bill  of  exchange,  is  evidence  of  the  facts' 
of  a  demand,  &c.,  unless  these  facts  be  put  in  issue  by  6ther 
testimonv. 

■ 

In  error  to  the  Circuit  Court  of  Bibb. 

This  action  was  assumpsit  upon  a  bill  of  exchange, 
by  Clements,  the  endorsee,  against  Moore,  the  drawee. 
The  bill  was  protested  for  non-payment;  and  thedc-^ 
fendant  plead,  non-assumpsit  ;  payment  j  and  accord 
and  satisfaction  ;  and  a  verdict  and  a  judgment  were 
had  for  the  plaintiff. 

On  the  trial  below,  the  defendant  requested  the 
Court  to  charge  the  jury — 

First — That  the  damages,  in  the  event  of  the 
plaintiff's  recovery,  could  only  be  assessed  at  five 
per  centum.  This  the  Court  refused  :  and  charged 
the  jury— that  the  damages  should  be  assessed  at 
ten  per  centum* 

Second — That  a  demand  of  the  Cashier  of  the 
Bank,  at  the  counter  of  the  Bank,  was  not  a  suffi- 
cient demand  :  and  if  so,  it  was  necessary  to  prove 
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that  the  demand  was  made  during  banking  hours, 
This  charge  was  also  refused. 
All  which  was  excepted  to. 

Stewart  and  Thorntofi,  for  plaintiff  in  error. 
EUis  and  Peck,  contra, 

PER  CURIAM.— The  defendant  in  error  brought 
his  aatioQ  against  the  plaintiff  in  error,  (in  the  Cir- 
cuit Court  of  Bibb,)  on  a  bill  of  exchange  of  which 
he  was  drawer,  payable  at  the  Bank  of  the  State  of 
^  Alabama,  to  David  R.  Boyd,  which,  bill  having 
passed  through  several  hands,  became  the  property 
of  the  defendant,  by  a  regular  chain  of  endorsements. 
On  the  trial,  the  judge  was  requested  to  charge  the 
jury,  that  on  fci  protest  for  non-payment,  the  defend- 
ant in  error  was  only  entitled  to  recover  five  per 
cent,  damages,  which  was  refused  ;  the  Court  in- 
structing the  jury,  that  ten  per  cent,  damages  were 
recoverable. 

The  Court  were  also  requested  to  instruct  the  jury, 
that  a  demand  of  the  Cashier  of  the  Bank  at  the 
counter  of  the  Bank,  was  not  a  sufficient  demand, 
and  if  so,  it  was  necessary  to  prove  the  demand 
was  made  during  banking  hours ;  which  instructions 
were  also  refused  by  the  Court. 

In  regard  to  the  damages  recoverable  on  such  a 
bill,  after  a  protest  for  non-payment,  it  is  clear  that 
the  instruction  of  the  Court  was  correct,  and  that 
the  first  section  of  the  act  of  the  twenty-first  of 
December,  eighteen  hundred  and  thirty-two,  "  to  re- 
duce the  damages  on  bills  of  exchange,'pur chased  by 
the  Bank  of  the  State  of  Alabama,  or  either  of 
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its  branches,"  relates  only  to  bills  of  which  the  bank, 

or  one  of  its  branches,  is  the  proprietor  *  3^*9  *^ 

It  appears  that  the  protest  for  non-payment  was 
before  the  jury,  which  by  statute,  is  made  evidence 
of  the  facts  of  presentment,  non-acceptance,  non- 
payment, &c.,t  and  dispenses  with  the  introduction  ^n,^  337. 
of  further  proof,  as  to  these  points,  by  the  defend- 
ant in  error.  The  latter  instructions  asked,  then, 
unless  it  appeared,  that  there  was  evidence  opposing 
the  facts  and  inferences  deducible  from  the  protest, 
were  immaterial,  and  might  well  have  been  refused. 

Judgment  affirmed. 
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KENNEDY    VS   KITCHCOCK. 

As  to  evidence  of  a  demand^  in  a  proceeding  for  utir 
lawful  detainer. 

0' 

1.  In  a  proceeding  for   unlawful  detainer,  by  A,  for  the  use  of 
B, — a  demand  by  B,  in  his  own  name,  is  not  evidence  of  the 
demand  required  before  the  jury. 

In  this  case,  Henry  Hitchcock,  who  sued  for  the  use 
of  Thadeus  Sanford^  exhibited  his  complaint  for  un- 
lawful detainer,  against  the  plaintiff  in  error,  before 
a  justice  of  the  peace,  of  Mobile  county,  and  obtain- 
ed a  judgment  upon  verdict  of  a  Jury. 

Upon  the  trial,  a  notice  and  demand  of  the  premi- 
ses were  produced,  purporting  to  have  been  made  in 
the  name  of  "  T.  Sanford," — which  the  said  Kenne- 
dy objected  to,  as  not  in  conformity  with  the  requi- 
sites of  the  law  ;  but  the  Court  overruled  the  objec- 
tion, and  admitted  the  demand  and  notice,  as  pro- 
per. 

The  case  was  taken  by  Kennedy,  by  certiorari^  in- 
to the  Circuit  Court,  where  the  proceedings  of  the 
justice,  were  affirmed,  and  judgment  rendered  for  the 
plaintiff  below. 

Kennedy  thereupon  took  a  writ  of  error,  to  this 
Court. 

Stewart  and  Thornton,  for  plaintiff  in  error. 

Gordon,  contra. 

HOPKINS,  J.— The  only  question,  which  it  is  ne- 
cessary to  determine  in  this  case,  is,  whether  the  de- 
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raand  and  notice  required  by  the  statute,  and  which 
was  given  in  the  name  of  Sanlbrd,  for  whose  use 
Hitchcock  sued  out  the  precept  fur  an  unlawful  de- 
tainer against  the  plaintiff  in  error,  was  evidence 
upon  the  trial  by  the  jury?  It  was  admitted  as  tes- 
timony against  the  objection  of  Kennedy. 

The  demand  of  the  delivery  of  possession,  must 
be  made  by  the  person,  his  agent,  or  attorney,  enti- 
tled to  the  writ  of  unlawful  detainer,  before  it  issues, 
and  that  it  was  so  made,  must  be  proved  upon  the 
'  trial.  In  this  case,  the  demand  was  made  by  Sanford, 
in  his  own  name,  and  not  as  the  agent  or  attorney  of 
Hitchcock.  The  evidence  of  the  demand  ought  to 
have  been  rejected  by  the  justice  of  the  peace,  and 
the  Circuit  Court  erred  in  afBrming  his  judgment*     202°iLif: 

Let  the  judgment  be  reversed.  ^"  ^'  '- 

HITCHCOCK,  C.  J.— Not  sitting. 
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■ 

As  to  pleas  in  short. 

1.  Pleasy  filed  in  a  case,  in  short,  by  consent,  roust  be  such  as 
.    contain  substanoe— ^orm  only,  being  waived  by  sucb  mode  of 

pleading. 
£.  A  plea  in  debt  in  an  action,  against  a  co-obligor  of  n  bond, 
(though  in  short  by  consent,)  that  the  holder  was  requested 
to  sue  the  principal  in  time — should  state  that  the  debt    was 
lost  by  the  failure,  and  that  the  notice  was  in  writing. 

This  was  an  action  of  debt,  by  Randle  against 
Gayle,  in  Dallas  County  Court,  upon  a  note  under 
seal,  signed  by  Stephen  Miller,  Matt.  Gayle,  and 
James  Goodwin.  The  pleas  were  entered  as  fol- 
low— 

"  The  defendant  pleads— ^r5<,  payment.  Second^ 
/y,  that  he  was  only  security,  and  requested  suit 
brought  against  Miller,  principal,  whe  has  since  be- 
come insolvent,  and  absconded.      Taken  in  short." 

To  the  second  plea  there  was  a  demurrer,  which 
was  sustained,  and  judgment  given  for  the  plaintiff; 
from  which  he  took  a  writ  of  error. 

Clark,  for  plaintiff  in  error. 
Philips  4*  Edrvards,  contra. 

PER  CURIAlVf.— The  judgments  in  this  cases 
must  be  affirmed.  The  demurrer  to  the  second  plea 
was  properly  sustained. 

When  special  pleas  are  agreed  to  be  taken  in 
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short,  by  consent  of  counsel,  it  can  only  be  under- 
stood by  the  Court,  that  matters  of  form  are  waived, 
—they  must  contain  substance,  or  that  which,  if  ad- 
mitted, will  make  out  a  case  for  the  party  pleading. 
By  reference  to  the  case  in  1  Steyvart,  11,  relied 
on  by  the  plaintiff  in  error,  it  will  be  seen,  that  the 
plea  does  not  $tate  facts  sujfficient,  under  that  deci- 
sion, to  make  out  a  defence.  It  doesj  not  state,  that 
the  means  of  recovorinjO:  the  debt,  have  been  lost  by 
the  negligence  of  the  plaintifi';  neither  does  itjStatt^ 
that  the  notice  was  in  writing. 
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WILLIAMS   AND    HITCHCOCK    VS    TAYLOR. 

As  to  actions  to  recover  the  value  of  a  slave^  Mlcd  an 
hoard  a  hoal^  where  hired. 

1.  The  strict  rule  now  recognized   in  relation  to  the  responsi- 
.  bility  of  carriers  of  goods^ — does  not  apply  to  a  conveyance 

Df  slaves. 
S.  The  owner  of  a  steam>boat|  who  employs  a  slave  thereon, 

is  only  liable  to  the  owner  of  the  slave,  in  the  event  of  his  be- 
/  ing  killed,  for  gross  ncglic^ence. 

9.   Where  the  owner  of  a  slave,  who  hires  him  upon  a  steam-* 

boat,  at   the  time  clearly  knows  of  defects  existing  in  such 

boat, — he  assumes  the  risk  of  such  accidents  and  iujuriesaa 

may  occur  lh<Tcfrom. 

4.  Truslees,  authorised  to  receive  the  profits  of  a  steam-boat, 
on  which  a  slave  is  hired,  are  not  liable  for  injuries  to  such 
•lave,  while  oj)  such  boat, — it  not  appearing  that  they  had 
a  right  to  (he  possession  of  the  boat,  at  the  time  of  the  in- 
jury. 

5.  Nor  will  the  acts  of  one  Trustee,  without  proof  that  they 
were  authorised  by  the  other,  fix  the  liability  of  both  in  such 
a  case. 

In  this  case,  Henry  W.  Taylor,  prosecuted  an  ac- 
tion of  trespass  on  the  case,  in  Mobile  Circuit  Court, 
against  Nathaniel  F.  Williams  and  Henry  Hitchcock, 
for  the  recovery  of  the  value  of  a  negro  man,  slave, 
who  had  been  hired  on  board  a  steam-boat,  of  which 
the  defendants  were  charged  to  be  owners;  and 
which  slave  hnd  been  killed,  as  was  alleged,  tbrougli 
the  cnrolessiicss  and  n»is!nan:\i]romont  of  the  aijcnts 
and  sejv:i;iis  M'  \hi'  (L^icndants.  And  the  defendants 
plead  the  general  i&>sue — upon  wiiich  judgment  was 
given  upon  a  verdict,  in  favor  of  the  plaintiflf. 
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On  the  trial,  the  plaintiff,  in  support  of  his  action, 
proved,  that  the  slave,  to  recover  the  valueof  wboni) 
he  commenced  suit,  was  of  his  property,  and  had 
been  hired  by  the  plaintiff's  agent,  to  one  George 
Davis,  who  had  previously  owned  the  steam-boat  Lit- 
tle Erie  ;  and  that  the  said  slave  was  employed  on 
the  said  boat  in  the  capacity  of  steward :  that  Wil- 
liams, one  of  the  defendants,  on  being  informed 
of  said  hiring,  assented  to  it :  that  Williams  had 
hired  the  clerk,  and  hands  on  said  boat,  or  directed 
them  to  be  hired,  but  that  he  told  the  clerk,  at;  the 
time,  that  they  must  look  for  pay,  to  the  profits  of 
the  boat,  and  her  earnings.  It  was  further  in  proof, 
that  said  boat  had  been  conveyed  by  said  George 
Davis,  to  the  defendants,  as  Trustees — so  that  they 
might  receive  the  profits  of  said  boat  during  a  cer- 
tain period,  and  then  sell  her,  and  ^pply  the  proceeds 
to  the  payment  of  several  judgments  and  debts  due 
by  the  said  George  Davis :  that  the  deed  of  trust  was 
upon  record ;  and  th^t  after  the  trips  of  said  boat, 
the  books,  accounts  and  monies,  were  handed  over 
to  said  Williams.  It  was  proved,  that  the  slave  was 
killed  while  the  boat  was  ascending  the  river,  after 
the  making  of  the  deed  of  trust — as  supposed,  by 
slipping  and  falling  into  the  pit  of  the  fly  wheel*of 
the  boat,  as  she  was  running,  and  as  he  was  passing. 
The  plaintiff  relied  upon  the  fact,  that  the  fly  wheel 
was  not  sufficiently  protected  by  strips  or  slats  nail- 
ed across  posts,  or  uprights  in  the  frame,  on  each  side 
of  the  fly  wheel — the  posts  being  there,  but  the  slats 
being  off.  Several  captains  and  pilots  testified,  that 
it  was  customary  to  have  these  slats — and  that  it 
was  very  unusual  to  run  a  boat  without  them — it  be* 
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ing  dangerous.  It  was  also  in  proof,  that  the  boat 
was  in  the  same  condition  when  tlie  slave  was  hired, 
as  when  killed. 

Upon  these  facts, — the  Court  charged  the  jury, 
that  if  they  believed  there  was  negligence  in  the  de- 
fendants^ in  running  the  boat,  without  slats;  and  that 
by  reason  tliereof,  the  said  slave  was  killed :  and  if 
the  defendants  caused  the  boat  to  be  run,  and  hired 
bands  for  her — receiving  the  proceeds — that  they  as- 
fiented  to  the  hiring  of  the  said  slave, — then  the  de- 
fendants were  liable,  although  they  were  but  trustees. 

The  Court  further  charged,:^— that  the  owner  of 
the  slave  was  not  bound  to  enquire  into  the  situation 
pf  the  boat  at  the  time  he  hired  the  slave ;  and  if  the 
boat  was  wholly  unsafe,  by  reason  that  the  fly  wheel 
was  not  protected,  and  that  the  boat  was  thus  used, 
— then  there  was  such  negligence  as  would  make  the 
defendants  liable. 

The  Court  was  asked  to  instruct  the  jury,  that  ne- 
gligence alone,  was  not  sufficient  to  charge  the  de- 
fendants— that  it  should  also  appear  that  there  was 
no  negligence  on  the  part  of  the  slave :  that  there 
was  a  distinction  between  slaves,  and  other  proper- 
ty-—the  law  requiring  slaves  to  take  reasonable  care 
of  themselves. 

Also^  that  if  the  slave  was  hired  to  Davis,  the 
pwner  of  the  boat,  and  was  employed  under  a  con- 
tract with  him,  he  not  being  agent  of  the  defendants 
T— the  plaintiif  should  look  to  him. 

Also,  that  if  when  the  slave  was  hired,  the  boat 
was  in  the  condition,  as  when  he  was  killed,  and  the 
pitoation  of  the  boat  was  known, — the  risk  of  acci- 
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jdent  was  assumed  by  the  plaintiff.    .Ail  which  in- 
structions the  Court  declined  to  give. 
Bill  of  exceptions,  and  writ  of  error. 

Stewart  for  plaintiffs  in  error. 
Gordon  and  GoldthwaitCj  contra. 

HOPKINS,  J. — This  is  an  action  of  trespass  on 
the  case.  It  was  brought  by  Taylor,  in  the  Circuit 
Court  of  Mobile  county,  against  the  plaintiffs  in  error, 
as  the  owners  of  a  steam-boat. 

The  object  of  the  action  was  to  recover  the  value 
of  a  jiegro  man  that  belonged  to  Taylor,  who,  as  it 
is  stated  in  the  declaration,  had  been  employed  as  a 
steward  on  the  boat,  and  during  such  employment 
was  killed,  from  the  carelessness  of  the  agents  and 
servants  of  the  owners. 

Upon  the  trial  of  the  cause,  a  bill  of  exceptions 
was  taken  by  the  defendants  to  the  action,  from: 
which  it  appears,  that  the  slave  was  killed,  as  it  was 
supposed,  by  slipping  and  falling  into  the  pit  of  the 
fly  wheel  of  the  boat;  and  the  negligence  relied  on, 
to  make  the  defendants  liable  was,  that  the  fly  wheel 
was  not  guarded  by  strips,  nailed  across  posts  in  the 
frame,  on  each  side  of  the  fly  wheel — the  posts  hav- 
ing been  in  the  frame,  without  any  strips. 

From  the  bill  of  exceptions,  it  appears  also,  that 
the  boat  was  in  the  same  condition,  when  the  em- 
ployment of  the  slave  commenced,  as  it  was  when 
he  was  killed,  and  that  captains  and  pilots  of  steam^ 
boats  deposed,  it  was  customary  to  have  strips;  that 
they  never  knew  a  boat  without  them,  and  it  was 
unsafe  to  run  one  without  iheni. 
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From  the  instructions  which  the  Court  gave  to  the 
jury,  we  understand,  it  was  the  opinion  of  the  Court, 
that  any  degree  of  negligence  makes  owners  of  boats 
liable   for  the   injuries  suffered  by  their  agents  and 
servants,  while  they  are  engaged  in  the  business  they 
had  undertaken  to  do  on  a  boat. 
*  It  was  anciently  held,  that  a  carrier  of  goods,  for 
hire,    was  responsiule  only  for  ordinary  neglect. — 
This  rule,  so  far  as  it  related  to  the  conveyance  of 
mere  goods,  was  changed  long  since;  but  the  strict 
rule  upon  the  subject,  which  is  now  recognized,  does 
not  apply  to  the  conveyance  of  slaves  as  passengers, 
by  a  carrier  for  hire;  as  the. Supreme  Court  of  the 
United  States  decided,  in  the  case  of  Boyce  against 
^  p^^^^^Anderso?i*     For  such  passengers,  a  carrier  is  liable 
^^j        only   for  ordinary  neglect.     In  that  case,  it  w^as  de- 
termined also,  that  if  slaves  paid  no  hire  for  their  pasr 
sage,  the  carrier  would  be  responsible  only  in  a  case 
of  gross  neglect.     A  less  degree  of  negligence  makes 
a  carrier  liable  to  a  passenger,  who  has,  or  is  bound 
to  pay  his  hire,  than  is  required  to  make  him  respon- 
sible to  one,  from  whom  he  is  to  receive  no  reward. 
I  It  must  require  as  great  a  degree  of  negligence  to 
make  an  owner  of  a  boat  liable  to  an  agent,  or  a 
servant,  engaged  in  business  on  his  boat,  as  it  would 
to  give  a  right  of  action  against  liim,  to  a  passenger, 
who  was  bound  to  pay  no  reward  for  his  passage. 
Neither  such  a  passenger,  nor  a  servant,  who  is  hired 
to  do  business  on  a  boat,  pays  any   reward  for  his 
passage.     By   the   engageuient  of  such   a  servant, 
were  he  a  free  man,  he  would  incur  an  obligation  to 
go  on  the  boat,  and  acquire  a  right  to  be  there,  and 
for  his  services  while  there,  would  be  entitled  to  com^ 
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pensation ;  but  for  his  passage  he  would  pay  noth** 

ing. 

In  this  view  of  the  case,  if  the  servant  be  a  slave, 
his  owner  would  be  entitled  to  the  compensation  for 
his  services,  and  the  owner  of  the  boat  would  be  lia-» 
ble  to  the  master  only,  for  the  degree  of  negligence, 
which  would  make  him  responsible  to  the  servant,  if 
he  had  been  a  freeman,  and  had  suffered  an  injury, 
which  did  not  cause  his  death.  In  such  a  case,  a 
carrier  is  liable  only  for  gross  negligence,  which  is  de- 
fined to  be  the  want  of  slight  diligence,  or  a  failure 
in  the  lowest  degree  of  prudence,  or  an  omission  to 
exercise  the  dilio^ence,  which  men  Jiabituallv  care- 
less,  or  of  little  prudence,  generally  take  in  their  own 

concerns.*  #gtory   on 

The  instruction  of  the  Court  to  the  jury,  that  ifB«iiin«n«». 
they  believed  there  had  been  negligence,  without 
specifying  the  degree  of  it,  the  defendants  to  the  ac- 
tion were  liable,  was  erroneous.  But  we  do  not  think 
the  rule,  which  regulates  the  liability  of  a  carrier  to 
passengers,  who  pay  no  reward  for  their  passage,  is 
applicable  to  the  case  of  an  agent,  or  servnnt,  who 
is  a  free  man,  and  knows  when  he  enters  into  an  en- 
gagement with  a  carrier,  that  the  seat  of  the  coach, 
which  he  agrees  to  drive,  is  without  a  railing,  or  that 
the  coach  itself  is  unfit  to  be  used ;  or,  that  there  is 
a  defect  in  a  boat,  which  must  be  a  source  of  danger 
to  bim,  while  he  shall  pursue  the  business,  that  he  un- 
dertakes to  do.  The  agent,  or  servant,  takes  upon 
himself  the  risk  of  accidents  and  injuries  from  causes, 
of  which  he  has  knowledge.  He  acquires  a  right  by 
his  contract,  to  go  on  the  boat,  and  to  compensation 
for  the  business  he  may  do  there,  and  knows  when 
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he  enters  into  his  engagement,  that  he  will  be  expos- 
ed to  danger  while  he  shall  be  employed  in  earning 
his  wages.  The  carrier  exposes  himself  to  the  peril 
for  the  purpose  of  earning  freight,  and  the  prospect 
of  gain  induces  the  agents  and  servants  to  incur  the 
same  hazard.  But  the  only  object  of  a  passenger  of 
any  description,  is,  to  be  carried  safely.  If  the  ser- 
vant be  a  slave,  and  the  master,  or  his  agent,  who 
made  the  engagement  for  the  servant,  knew,  whea 
he  entered  into  it,  of  the  defects  in  the  boat,  the  same 
rule  is  applicable,  which  would  apply,  were  the  ser- 
vant a  free  man,  and  had  made  the  contract  himself. 
But  as  it  does  not  clearly  appear,  from  the  record,  that 
Taylor,  or  his  agent,  who  hired  the  slave  on  the  boat, 
knew  of  the  defect  in  it,  when  the  contract  was 
made,  the  judgment  w^ould  not  be  reversed,  for  the  re* 
fusal  of  the  Court  to  give  the  instructions,  which 
were  asked  upon  this  point. 

From  the  bill  of  exceptions,  it  appears,  that  the 
boat  had  been  conveyed  to  Williams  and  Hitchcock, 
as  trustees;  they  had  power  to  receive  the  pro- 
fits for  a  limited  time,  and  at  the  expiration  of  the 
period,  to  sell  the  boat,  and  apply  the  proceeds  of  the 
trust  fund  to  the  payment  of  several  debts  due  from 
one  George  Davis,  who  created  the  trust;  was  the 
former  owner  of  the  boat,  and  to  whom  the  slave  was 
hired.  But  it  does  not  appear,  whether  the  trustees 
had  a  right  to  the  possession  of  the  boat  before  the 
day  when  they  would  be  authorised  to  sell,  and  when 
the  slave  was  killed.  If,  at  the  time  of  the  death  of 
the  negro,  they  had  no  right  to  the  possession  of  the 
boat,  they  are  not  liable  in  any  event.  The  fact 
stated  in  the  bill  of  exceptions,  that  after  Davis  hired 
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the  slave,  Williams  assented  to  it^  has  no  effect  if  the 
trusteees  were  not  entitled  to  the  possession  of  the 
boat;  he  assented  to  what  he  had  no  power  to  pre- 
vent. If  Williams  hired  other  hands,  when  he  was 
not  entitled  to  the  control  of  the  boat,  the  fact  does 
not  affect  a.  case,  which  has  no  relation  to  the  handd 
he  did  hire.  In  no  event  can  the  acts  of  Williams 
affect  Hitchcock,  without  proof  that  the  latter  au- 
thorised them.  Trustees  have  all  equal  power,  and 
ought  to  unite  in  their  acts.  They  can  not  act  sepa* 
rately,  so  as  to  charge  each  other*  •2Fonb.E* 

The  last  point  which  we  have  noticed,  was  arjfued 
and  has  been  examined,  because  the  case  must  here- 
manded;  but  it  need  not  arise  on  a  fnture  trial,  ff  it 
should  be  proved,  that  Taylor,  or  his  agent,  knew  of 
the  defect  in  the  boat,  when  the  slave  was  hired  to 
Davis. 

Let  the  judgment  be  reversed,  and  the  cause  re- 
manded. 


HITCHCOCK,  C.  J.— Not  sitting. 
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The  Hon.  Henrt  Hitchcock,  having  resigned^  previous  to 
this  term,   Hrnrt  Goldthwaite,  Esquire,  was  elected  to  fill 
the  vacancy,  and  the  Court  was  organized  as  follows—- 
The  Hon.  Arthur  F.  Hopkins,  Chief  Justice. 
Hon.  Henrt  W.  Collier,  Associate  do. 
Hon.  Henrt  Goldthwaite,  Associate  do. 
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As  to  parties  to  a  Chancery  catise. 
As  to  a  decree  upon,  a  judgmenij  pro  confessp,  with- 
out proof. 

• 

1.  A  decree  in  Chancery  will  not  be  reversed,  because  the 
heirs  of  a  mortgagor  do  not  appear  to  be  made  parties, — th«^ 
not  seeming,  from  the  record,  to  be  material  parties. 

2.  A  decree  can  not  be  rendered  in  Chancery  upon  a  hill  to 
foreclose  a  mortgage,  ordering  a  sale,  without  productioa 
of  the  mortgage  deed,  and  proof  of  its  execution. 

3.  A  judgment  pro  confesso,  in  a  Chancery '  cause,  will  ndt  au- 
thorise a  decree,  without  proof. 

4.  The  personal  representative  of  a  mortgagor^  is  an  essential 
party,  in  a  suit  to  foreclose — but  if  he  appears,  (without  fi>r-« 
mal  order,)  and  asks  and  obtains  time  to  answer,  he  is  estop- 
ped, in  error,  from  alleging  the  absence  of  proceedings  to 
make  him  a  party. 
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This  was  a  bill  ia  Chancery  in  Baldwin  Cir- 
cuit Court ;  and  it  was  filed  by  William  Wilkins 
against  Benjamin  S.  Bromley,  for  the  purposeof  fore- 
closing a  mortgage.  The  bill  recited  the  mortgage, 
and  prayed  a  sale  of  the  mortgaged  premises  for  the 
satisfaction  of  the  plaintiffs^  claim.  Among  other 
allegations,  the  bill  also  averred,  that  one  Charles 
Hall,  had  purchased  the  premises  mortgaged,  from 
the  mortgagor,  with  notice ;  and  made  him  also  a 
defendant. 

After  the  issuance  of  subpoena,  the  following  entry 
was  found  in  the  record,  to  wit — 

"April  term,  1833— Order  of  Court;  death  of 
Bromley  suggested — sci,  fa.  to  issue  to  his  represen- 
tatives." 

The  record  showed  then,  a  scire  facias  to  the 
representative,  James  Wilkins,  returned  executed. 

Then  followed  the  subjoined  entries,  to  wit — 

"From  the  Docket  of  November  term,  1833— 
William  Wilkins  vs.  James  Wilkins,  administrator 
of  B.  S.  Bromley,  deseased.  Defendant  asks  and  ob- 
tains leave  until  the  next  term,  to  file  his  answer." 

"  From  the  Docket  of  April  term,  1834.  Same 
VS  Same.  Order  of  this  term.  Bill  taken  as  confes- 
sed, and  referred  to  Clerk  as  Master,  to  make  calcu- 
lation of  amount  due." 

Then,  instanter,  followed  a  report,  upon  which 
the  Chancellor  rendered  a  final  decree,  ordering  a 
sale,  &c. 

All  which  was  assigned  for  error  here. 

OOELIER,  J. — The  defendant  in  error  exhibited 
his  bill  on  the  equity  side  of  the  Circuit  Court  of  Bald- 
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win,  against  the  plaintiff,  Charles  Hall,  and  the  intes- 
tate, B.  S.  Bromley,  for  the  foreclosure  of  a  mort- 
gage, executed  by  the  intestate,  in  January,  1831, 
of  a  saw-mill,  and  its  appurtenances,  situate  in 
that  county,  for  the  security  of  a  sum  of  money,  due 
from  the  mortgagor  to  the  defendant,  as  well  as  to 
secure  the  payment  of  the  debts,  owing  by  a 
late  co-partnership,  existing  between  the  intestate 
and  the  defendant,  which,  on  dissolution,  the  intes- 
tate had  stipulated  to  pay.  Pending  the  suit  in  the 
Circuit  Court,  the  mortgagor  died ;  whereupon,  the 
following  entry  was  made  on  the  Chancery  docket — 

"  Death  of  Bromley  suggested,  and  set,  Ja.  to  his 
representatives." 

The  record  then  shews  a  scire  facias  directed  to 
the  coroner  of  Baldwin  county,  on  which  the  follow- 
ing return  was  made — 

"  Received  28th  October,  1833.  Executed  28th 
October,  1833." 

(Signed)  "  C.  M.  Godbold,  coroner." 

The  record  then  sets  out  two  memorandas,  taken 
from  the  Chancery  docket,  the  first  made  at  the 
Fall  term  of  eighteen  hundred  and  thirty-three,  and 
the  latter  at  the  Spring  term  of  eighteen  hundred 
and  thirty-four,  which  are  as  follow — 
''  William  Wilkins, 

vs 
Jas.  Wilkins,  adm'r.  of 
B.  S.  Bromley,  dec'd." 

"Same      ^    Bill  taken  as  confessed,  and  referred' 
vs  >     to  Clerk  and  Master,  to  make  calcu- 

Same.       )    lation  of  amount  due." 

» 

Whereupon  the  Clerk  and  Blaster  forthwith  made 


Defendant  asks  and  ob- 
tains leave  until  next  term, 
to  file  his  answer. 
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a  report  of  the  amount  due  upon^the  mortgage;  and 
the  jtidg0  immediately  rendered  his -decree  confirm- 
ing the  report,  tuid  directing  the  mortgaged  premises 
to  be  sold  to  pay  t|iesutn  due,  and  the  plaintiffs  joint- 
ly to  pay  the  costs.  . 

From  this  decree,  a  writ  of  error  is  prosecuted  by 
the  plaintiffs,  who  here  assign  for  error-^ 

First — The  omission  to  make  the  heirs  at  law  of 
Bromley,  parties. 

Second --;-Th(^  rendilion  of  a  decree  against  Hall. 

Third — That  James  Wilkins  was  not  before  the 
Court  for  the  purpose  of  a  decree;  together  with 
several  other  matters,  which  do  not  appear  to  require 
a  particular  notice. 

First — In  regard  to  the  objection  of  a  neglect,  to 
makethe  heirs  at  law  of  Bromley  parties,  we  think 
it  not  available  ;  there  is  nothing  in  the  record  to 
shew  them  to  be  material  parties  in  interest ;  and 
the  intestate  had,  as  alleged  in  the  bill,  parted  with 
all  his  interest  in  the  mortgaged  property  to  Hall. 
If  this  were  controverted,  or  a  purchase  disavowed, 
by  Hall,  it  would  be  necessary  to  make  them  par- 
ties. But  situated  as  the  case  was  in  the  Circuit 
Court,  there  was  nothing,  against  which  the  heirs  of 
Bromley  could  legitimately  defend,  and  it  would 
have  been  improper  to  have  brought  them  before  the 
Court 

In  the  case  of  the  Mechanics  Bank  of  Alexandria 
vs  Setoyf — it  was  decided  that,  although  an  objection 
299.  ^'^ov  w^ant  of  proper  parties,  might  be  taken  at  the 
hearing,  yet  the  objection  ought  not  to  prevail  upon 
an  appeal ;  except  in  very  strong  cases,  and  wiien  the 
Court  perceives  that  a  necessary  and  indispensable 
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party  is  wanting.  No  one  need  be  made  a  party, 
against  whom  the  plaintiff  can  have  no  decree,.  la 
the  present  case,  no  objection  was  made  in  toe  Cir- 
cuit Court,  to  the  want  of  proper  parties;  nor  could 
a  decree  be  made  agaijist  the  heirs  of  Bromley,  if  it 
be  true  that  the  intestate,  in  his  life-time,  conveyed 
to  Hall,  his  interest  in  the  premises. 

Second — The  record  does  not  disclose  any  proof  irt 
the  cause,  nor  does  it  appear  from  the  decree  itself^ 
that  any  proof  was  before  the  Court,  to  authorise  its 
rendition.  The  failure  to  produce  and  prove  the 
mortgage,  may  have  been  occasioned  by  the  belief, 
that  the  parties  being  in  default,  its  non-production 
was  dispensed  with,  by  a  decree  pro  cohfesso,.  If 
such  an  idea  influenced  the  proceedings  below,  it 
was  certainly  not  well  founded.  It  is  declared  by 
statute,  that,  "Before  a  decree  is  pronounced  on  a 
bill,  taken  pro  coo/esso,  the  Court  shall  be  satisfied 
by  sufficient  evidence,  of  the  justice  of  the  complain-^  . 
ant's  claim  or  demand.' *  ui  e.  sk) 

The  statute  does  not  prescribe  the  grade  of  evi- 
dence, but  it  must  certainly  be  such  as  will  guide  and 
direct  the  mind  to  a  conclusion,  or  else  it  cannot  satis- 
fy it  that  the  claim  or  demand  is  just.  Perhaps 
a  less  amount  of  evidence  should  be  deemed  suf- 
ficient in  such  -cases,  than  where  a  defendant  ap* 
pears  and  defends  the  suit.  Such  was  the  opinion  of 
the  Court  of  Appeals  of  Virginia,  in  the  case  of 
Mrrrisonvs  Campbell^  et  ali  But,  neither  reason  ^^"**' 
or  authority  would  warrant  a  decree  in  such  case, 
with  any  proof. 

The  evidence  read  in  a  cause  in  Chancery,  becomes 
matter  of  record,  and  when  the  case  is  removed  for 
4P  32 
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revision  to  a  higher  Court,  makes  part  of  it ;  and 
nothing  can  be  intended  to  have  been  proved,  which 
the  record  does  not  discover.  It  is  important  to  the 
decree,  that  the  record  should  shew,  affirmatively, 
enough  to  sustain  it.  To  do  this,  the  mortgage  should 
have  been  produced  and  proved,  and  its  non-pro- 
duction is  error — the  more  especially,  as  it  is  not 
exhibited  with  the  bill,  but  merely  recited  in  general 
terms. 

Thu-d — The  personal  representative  of  Bromley^ 
is  certainly  an  essential  party,  as  representing  the 
personal  .estate  of  the  intestate.  It  would  be  his 
duty  to  prevent  a  recovery  for  a  larger  sum  than  was 
due  upon  the  mortgage,  in  as  much,  as'  the  assets  in 
his  hands,  would  be  liable  to  pay  so  much,  as  might 
be  unsatisfied  by  a  sale  of  the  mortgaged  property. 
Besides,  if  the  purchase  by  Hall  was  fair,  as  between 
the  intestate  and  himself,  the  estate  would  be  liable 
to  reimburse  to  Hall  the  purchase  money  and  costs. 
The  administrator  is  certainly  not  made  a  party  by 
any  formal  order,  yet  he  comes  in,  as  the  record  in- 
forms us,  and  asks  and  obtains  time  to  file  his  an- 
swer. By  this  step,  he  has  admitted  himself  in  Court, 
and  can  not  now  be  heard  to  allege,  that  he  was 
not  made  a  party. 

We  can  not  forbear  the  remark,  that  the  record  in 
this  case,  is  extremely  imperfect.  Instead  of  furnish- 
ing full  and  complete  entries,  of  the  orders  made  by 
the  Circuit  Court,  from  time  to  time,  during  its  pend- 
ency there,  it  contains  mere  abstracts^  or memarandas^ 
from  the  Court  docket,  which  were,  doubtless,  in- 
tended, and  should  have  been  entered  formally  in  the 
minutes  of  the  proceedings. 
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Oar  conclusion  is,  that  the  decree  was  unauthoris- 
ed  by  proof,  appearing  of  record,  and  must  be  re- 
yersed.  But  as  the  defendant,  in  all  probability,  has 
a  just  right,  which  he  can  make  appear,  it  isorden- 
ed  and  decreed,  that  his  bill  be  dismissed  mthout 
prejudice;  and  it  is  further  ordered  and  decreed,  that 
be  pay  the  costs  of  this  Court,  and  of  the  Circuit 
Court. 
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the  bank  op  the  state  op  alabama  vs  james 

m'dade. 

the  same  vs  charles  s.  lucas. 

the  same  vs  thomas  j.  faison. 

jls  to  objection  to  the  competency  of  a  witness. 

As  to  a  purchase  by  a  surety  of  trust  property^  convey-' 
ed  for  his  benefit. 

As  to  possession  of  property  by  a  vendor. 

As  to  instructions  of  an  inferior  Court  upon  matters 
not  set  out  in  the  record. 

As  to  a  cestui  que  trust — how  far  competent  as  a  wit- 
ness. 

As  to  proof  of  onds  declarations. 

1 «  It  is  not  sufficient  merely  to  object  to  the  coropetencj  of  a 
witness,  introduced  on  a  trial  in  order  to  render  his  admis- 
sion available  in  error — ^exception  in  such  case  should  be 
taken  to  the  opinion  of  the  Court  overruling  the  objection. 

S.  Where  a  surety,  after  the  execution  of  a  deed  of  trust,  ex- 
ecuted for  his  benefit  while  surety, — discharges  the  liability 
he  has  secured,  to  an  amount  equal  to  %  price  given  for  the 
trust  property,  on  a  sale,  made  to  him  under  the  trust  deed,^ 
such  discharge  of  the  security,  is  adequate  consideration  for 
the  purchase. 

8.  That  property  remains  with  a  vendor  for  a  period  (not  un* 
reasonable,)  after  a  eale — does  not,  per  «e,  avoid  the  sale— the 
possession  appearing  bona  fide, 

4.  This  Court  can  not  consider  instructions  made  by  an  inferior 
Court,  in  relation  to  a  deed,  which  is  not  set  out  in  the  re- 
cord, nor  its  provisions  stated . 

5.  One,  who  is  a  party  provided  for  in  a  deed  of  trust,  is  not  a 
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competent  witness,  to  sustaia  the  deed^  and  a  sale  made  un- 
der it;  by  the  trustee. 
6.  The  declarations  of  one,  who  is  a  competent  witness^  can  not 
be  deposed  to,  by  another  witness. 

In  error  to  the  Circuit  Court  of  Montgomery.. 

In  these  cases,  writs  of  Jieri  facias ,  were  issued 
from  the  County  Court  of  Tuskaloosa  county,  to  the 
sheriiF  of  Montgomery  county,  commanding  the  levy 
of  a  debt,  recovered  by  the  Bank  of  the  State  of 
Alabama,  against  William  D.  Bynum  and  Alexaiir 
der  McDade.  These  executions  were  accordingly 
levied  upon  certain  property,  consisting  mostly  of 
slaves,  and  which  was  claimed  by  Charles  S.  Lu-^ 
cas,  Thomas  J.  Faison,  James  McDade,  and  William 
McDade.  Upon  these  claims,  issues  were  m£^de  up 
in  the  Circuit  Court  of  Montgomery,  which  were  all 
determined  in  favor  of  the  claimants. 

Upon  the  trial  of  the  case  against  McDade,  a  deed 
of  trust  was  produced,  shewing  a  conveyance  of  the 
slaves  levied  upon,  to  Alexander  Carter,  and  James 
McDade,  and  executed  by  Alexander  McDade.  The 
deed  set  out,  a  declaration  of  the  embarrassed  situa- 
tion of  the  firm  of  Bynum  &  McDade,  and  recited 
that,  in  as  much,  as  Jeremiah  Cloud,  William  Mc- 
Dade, senior,  James  McDade,  senior,  and  Thomas  J. 
Faison,  had  become  the  sureties  of  the  said  firm  of 
Bynum  &  McDade,  and  as  said  firm  was  indebted  to 
Hi  and  C,  S.  Lucas — therefore,  the  deed  was  made 
to  secure  them. 

The  bill  of  exceptions  then  set  out,  that  "  the 
said  Lucas  was  oflFered  as  a  witness  on  the  part 
of  the  claimant;  and  was  objected  to,  on  the 
ground  that  he  was  directly  interested,  as  he  was 
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called  to  protect  property  secured,  by  the  deed,  to 
himself  and  others,  and  had  a  direct  interest  in  doing 
so.  The  Court  overruled  the  objeption,  and  decided 
that  it  was  an  interest  that  went  only  to  his  credit: 
and  the  said  Lucas,  and  others  similarly  situated, 
were  allowed  to  testify. 

"It  was  proved,  that,  after  making  said  deed 
of  trust,  to  wit,  in  September,  eighteen  hundred 
and  thirty-three,  a  sale  was  had  by  the  trustees : 
that  at  that  sale,  James  McDade,  the  claimant,  bid 
off  the  property  in  question ;  that  he  did  not  pay  any 
money  at  the  time  of  the  sale ;  that  the  terms  of  the 
sale  were  cash,  to  be  paid  the  day  of  the  sale;  that 
thirty-five  negroes,  of  different  ages,  were  sold  ;  also, 
ploughs,  wagons,  mules,  furniture,  and  other  property, 
were  sold ;  that  no  money  was  paid  by  any  of  the 
purchasers  to  the  trustees;  and  that  all  the  property 
wa^.pprmitted  to  remain  in  the  possession  of  the 
§?dd,*  Alexander  McDade,  the  original  owner,  from 

the  date  of  the  deed  to  the day  of  November, 

eighteen  hupdred  and  thirty-four,  when  it  was  levied 
on.  Witnesses  deposed,  that  the  purchasers  left  the 
negtoes  the^y  purchased  with  said  McDade,  to  enable 
him  to  gather  his  crop. 

"  The  plaintiff's  counsel  requested  the  Court  to 
charge  the  jury,  that  a  mere  liability  to  be  damaged, 
as  a  security,  would  not,  as  against  creditors,  be  held 
in  law,  a  sufficient  consideration  to  sustain  an  abso-- 
lute  sale. 

"The  Court  charged  the  jury,  that  if  the  claim 
ant  ha  1  became  security  of  said  Bynum  &  McDade 
before  the  said  deed,  and  if  he  has,  since  the  sale 
paid  such  liabilities  so  secured,  as  to  discharge  the 
said  Bynum  &  McDade ;  and  in  doing  so;  has  paid  a 
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fair  price  for  said  slaves,  that  it  was  a  sufficient  con- 
sideraliun  to  support  the  sale. 

"The  Court  also  instructed  the  jury,  that  if  the 
negroes  were  left  with  the  debtor,  to  aid  in  gathering 
his  crop,  it  was  authorised  in  law,  and  that  the  pro- 
perty remaining  with  the  debtor,  bona  fide,  under 
such  an  agreement,  would  not  be,  per  se^  fraudulent 
in  law. 

"A  witness  was  introduced  on  the  trial,  and  asked 
by  the  claimant's  counsel,  if  be  was  not  security  for 
Bynum&  McDade,  on  notes  to  the  amount  of  three 
thousand  dollars.  The  counsel  for  the  plaintiff  ob- 
jected to  the  evidence,  unless  tlie  note  was  produced, 
as  it  would  be  the  best  evidence.  The  Court  over- 
ruled the  objection,  and  decided  that  the  witness 
might  state  the  fact  of,  whether  he  was  security  on 
the  notes,  and  to  what  amount;  and  the  witness  did 
answer  said  questions,  and  was  also  allowed^  di 
that  part  of  such  debts  were  not  due  a^ 
the  sale :  which  statement  was  made, 
as  a  reason  why  cash  payment  was  not 
this  claimant — it  not  being  then  require 
liabilities  he  was  on." 

In  the  case  of  Lucas,  the  bill  of  exceptif 
that,  "  on  the  trial  of  this  cause,  the  plaintiff  proved 
the  levy  of  the  execution,  and  that  the  property  was 
in  the  possession,  and  under  the  control  of  Alexan- 
der McDade,  one  of  the  defendants  in  the  execution. 
They  also  proved  the  value  of  the  property. 

"  The  plaintiff  then  offered  Alexander  Carter,  as 
a  witness,  one  of  the  trustees  named  in  the  deed  of 
trust,  under  which  the  claimant  claims  title.  The 
deed  was  made  to  said  Garter  and  one  James  Mc- 
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Dade,  to  secure  a  debt  due  to  H.  &  C.  S.  Lucas,  and 
to  secure  said  James  McDade,  and  others,  against 
loss,  as  the  securities  of  Bynuin  &  McDade — they 
having,  as  the  deed  recites,  become  liable,  as  the  se- 
curities of  said  Bynum&  jMcDade,  to  tlie  amount  of 
twelve  thousand  dollars.  The  property  conveyed 
is  thirty-five  negroes,  household  furniture,  wagons, 
&c. 

"  The  plaintiff's  counsel  objected  to  said  Carter 
as  a  witness,  on  the  ground  of  interest^  as  the  claim- 
ant claims  title  through  him,  and  because  he  has  an 
interest  in  sustaining  his  acts  under  the  deed.  The 
claimant,  Charles  Lucas,  released  said  Carter  from 
all  liability  to  him;  which  was  made  of  record.  No 
other  release  was  given  or  offered,  either  by  the 
other  persons  concerned  in  the  deed  of  trust,  or  by 
the  creditors  of  Bynum  &  McDade,  secured  in  the 
deed  of  trust,  or  by  H.  &C.  S.  Lucas,  or  by  any  per- 
son, except  said  Charles  Lucas.  The  plaintiff  still 
objected ;  and  said  witness  was  examined,  and  de* 
posed  to  the  making  of  said  deed  of  trust,  and  all  the 
acts  he  had  done  under  it.  No  evidence  was  given, 
that  he  had  been  discharged  from  the  trust,  or  had 
completed  his  duties,  as  such  trustee. 

"Said  claimant  proved  by  the  said  witness,  that  a 
note,  payable  to  George  Poe,  junior,  or  order,  was 
in  the  possession  of  Lucas,  and  that  he  understood  it 
to  be,  the  note  meant  to  be  described  in  the  deed  of 
trust,  as  the  debt  to  H.  &  C.  S.  Lucas,  made  by  By- 
num &  McDade.  This  testimony  was  objected  to; 
there  being  no  testimony  to  shew  that  they  were  the 
same,  and  the  debt  described  in  the  deed  purporting 
to  be  the  debt  of  H.  &  C.  S.  Lucas.  The  Court  over- 
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ruled  the  abjection ;  and  allowed  the  note  and  evn 
dence  togo  to  the  jury.  The  said  Carter  was  then 
ased  by  the  claimant,  if  the  said  note  had  been  de- 
posited with  him  by  the  said  claimant,  C.  S.  Lucas, 
He  answered,  it  had.  On  being  cross-examined,  and 
asked,  whether  he  had  received  it  for  the  purpose  of 
being  executed,  or  given  up  to  Bynuni  &  McDade, 
he  said,  he  could  not  say,  that  he  was  not  authorised 
to  give  up  or  cancel  it;  and  that  if  Bynuin  &  Mc- 
Dade should  apply  for  said  note,  he  would  not  cancel 
or  give  it  up  to  them. 

"  The  other  trustee  was  alsointroduced ;  and  the' 
same  objections  made,  and  overruled.  He  deposed, 
that  he  was  one  of  the  persons  secured,  or  intended 
to  be  secured,  in  said  deed:  and  that  he  had  purchas- 
ed some  of  the  property  named  in  said  deed ;  and 
that  no  settlement  had  yet  been  made  of  said  trust. 
He  was  then  objected  to,  on  this  ground,  that  he 
was  called  to  sustain  and  increase  a  fund  in  which 
he  is  interested.  These  objections  were  overruled^ 
and  he  was  examined  as  a  witness. 

"  It  was  proven,  that  no  money  was  given  at  the 
time  of  the  sale;  that  no  note  was  taken;  that  no 
debt  was  cancelled ;  that  the  property  was  permit- 
ted to  remain  in  the  possession  of  the  original  debtor, 
from  the  date  of  the  deed,  to  wit,  second  of  May, 

eighteen  hundred  and  thirty-three,   to  the day 

of  November,  eighteen  hundred  and  thirty-three^ 
when  it  was  levied  on ;  that  up  to  that  time,  nothing 
had  been  done,  except  the  putting  the  property  up/ 
and  selling  it. 

"  It  was  proven,  that  the  claimant,  Lucas,  in  Oc- 
Itjber,  a  month  after  the  sale,  went  to  McDade,  thtf 
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debtor,  who  was  altogether  insolvent,  and  took  his 
promise  in  writing,  for  the  hire  of  said  negroes  until 
the  25th  of  December  ensuing,  if  they  should  remain 
so  long  in  his  possession ;  but  took  no  security. 

''  It  was  also  in  proof,  that  the  claimant  had  said 
he  left  the  negroes,  to  gather  the  crop  of  the  debtor. 

"  The  property  purchased  by  the  claimant,  amount- 
ed to  upwards  of  twenty-eight  hundred  dollars.  The 
note  of  Bynum  &  McDade,  described  in  the  deed  of 
trust,  is  for  twenty-three  hundred  and  sixty-one  dol- 
lars, or  thereabouts,  and  interest. 

"  On  this  testimony,  the  plaintiffs'  counsel  request- 
ed the  Court  to  charge  the  jury,  that  a  mere  liabili- 
ty, as  securities  of  Bynum  &  McDade,  would  not  be 
deemed  a  sufficient  consideration  to  sustain  an  abso- 
lute sale,  as  against  judgment  creditors. 

"The  Court  charged  the  jury,  that  if  the  persons 
intended  to  be  secured  in  the  deed,  had  become  se- 
curities of  Bynum  &  McDade,  before  the  making  of 
the  deed ;  and  the  deed  was  made  in  good  faith ;  and 
though  the  trustees  afterwards  sold  the  property  un- 
der the  deed,  and  declared  the  terras  to  be  cash ;  and 
if  the  persons  thus  intended  to  be  secured,  and  be- 
ing such  securities,  purchased  at  such  sale ;  and  if 
the  trustees  did  not  require  them  to  give  their  notes, 
or  pay  cash,  because  they  were  such  securities ;  and 
if  they  have  since,  to  wit,  pending  this  suit,  paid  mo- 
ney, or  secured  the  same,-  so  as  to  discharge  Bynum 
&  McDade,  and  paid  thereby,  a  fair  equivalent, — ^it 
is  such  a  consideration  as  will  support  the  sale  against 
all  persons. 

"It  was  objected  by  the  plaintiff 's  counsel,  that 
Charles  S.  Lucas,  could  not,  without  the  consent  of 
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his  partner,  Henry  Lucas,  apply  the  said  debt  to  the 
payment  of  negroes  purchased  for  himself  individ- 
ually. 

"  It  was  proved,  that  during  the  pendency  of  this 
suit,  said  Lucas  had  made  his  own  note,  balance  be- 
ing small,  and  left  it  with  one  of  the  trustees;  but 
the  witness  deposed  that  he  had  not  closed  the  mat- 
ter— that  they  codld  not  agree  about  the  bill  of 
sale. 

"The  Court  overruled  all  said  objections,  and 
charged  the  jury,  that  if  Bynum  &  McDade  were  in- 
debted to  H.  &  C.  S.  Lucas,  at  the  time  of  making 
the  deed ;  and  if  C.  S«  Lucas  purchased  slaves  at 
the  sale,  and  has  since  deposited  the  note  of  Bjmum 
&  McDade  with  the  trustee — intending  that  it  should 
be  given  up  or  cancelled, — that  it  was  sufficient ;  al- 
though not  done  until  after  the  property  was  levied 
on — ^and  although  the  trustee  did  not  consider  hini* 
self  authorised  to  give  it  up  or  cancel  it,  had  he  been 
ealled  on  so  to  do,  and  that,  notwithstanding  the 
terms  of  the  sale  were  cash,  to  be  paid  at  the  time; 
yet,  if  the  said  Charles  S.  Lucas  h8»,  since  the  pen- 
dency of  this  suit,  deposited  the  note  aforesaid,  and 
his  own  note  with  the  trusteee,  for  the  balance  of  the 
purchase  money, — such  a  consideration  would  sup- 
port the  sale. 

"The  Court  charged  the  jury,  that  no  one  had  a 
right  to  object  to  Charles  Lucas  applying  the  funds 
of  the  firm  to  his  own  use,  except  Henry  Lucas  ; 
and  that  in  the  absence  of  the  testimony,  his  assent 
was  to  be  presumed." 

The  following  were  the  facts  set  forth  in  the  bill 
of  exceptions,  in  the  case  against  Faison — 
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"  That  on   the  trial  of  this  cause,  at  the  present 
term,  before  the  honorable  John  W.  Paul,  Judge, 
Charles  Lucas,  one  of  the  members  of  the  firm  com- 
posed of  H.  &  C.  S.  Lucas,  whose  debt  is  described 
in  the  annexed  deed,  was  produced  as  a  witness  on 
the  part  of  the  claimant.     The  said  witness  being 
sworn,  was  asked,  if  he  and  the  claimant,  and  the 
other  persons  named  in  the  said  deed  of  trust,  had 
not  entered  into  an  agreement  to  prosecute  this,  and 
other  claims,  now  pending  in  this  Court,  for  the  pro- 
perty named  in  said  deed,  and  to  bear  jointly  the 
expenses  of  feeing  counsel,  paying  costs,  &c ;  and  if 
he  did  not  feel  a  common  interest  in  all  said  claims. 
To  which  the  witness  answered,   that  he,  and  the 
other  claimants,  have  employed  counsel  to  attend  lo 
all  the  cases,  and  gave  their  joint  note  for  said  fee, 
but  that  said  note  was  not  a  conditional  one,  but 
was  to  be  paid,  whether  they   succeeded  or  not  in 
their  several   claims  ;  and  that  he  did  not  consider 
that  he  was,  in  any  manner,  concerned,  or  interested, 
in  the  result  of  this  suit:  that  the  terms  of  a  sale  of 
the  property  named  in  said  deed  had  taken  place,  at 
which  the  witness,  and  the  other  persons  named  in 
said  deed,  including  the  claimant,  had  purchased  in 
all  the  property  named  in  said  deed,  and  that  al- 
though the  terms   of  said  sale  were  cash,  current 
money,  yet  as  the  proceeds   of  said  sale  w^ould  be- 
long to  the  several  purchasers,  including  the  witness, 
that  they  did  not  pay  any  cash,  but  that  they  had 
made  an  agreement  among  themselves,  that,  at  some 
future  day,  they  would  divide  the  proceeds  of  said 
sale,  or  the  proprerty  so  purchased,  pro  rata,  among 
themselves,  according  to  the  amount  of  their  several 
demands. 
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"The  said  witness  also  deposed,  tliattlie  note  held 
by  H.  &  C.  S.  Lucas,  had  not  been  given  up  to  By- 
num  &  McDade,  or  to  either  of  the  members  of  said 
firm,  and  that  said  note  had  not  been  cancelled ;  but 
he  also  stated,  that  during  the  present  term,  he  had 
left  the  deed  at  the  house  of  Carter,  one  of  the  trus- 
tees, to  hold  until  a  full  division  and  settlement,  and 
that  said  Carter  now  has  the  said  note.  The  wit- 
ness also  stated,  tliat  the  amount  of  the  property 
purchased  by  him,  exceeded  the  amount  of  the  debt 
due  to  H.  &  C.  S.  Lucas,  and  that  he  has  not,  as  yet, 
paid  the  excess,  or  given  any  note,  or  obligation,  for 
the  payment  thereof,  but  expected  to  pay  the  balance 
on  the  settlement.  When  asked,  \\hy  the  said  set- 
tlement and  division  had  not  taken  place,  he  answer- 
ed, that  the  securities  of  Bynum  &  McDade,  named 
in  said  deed,  did  not  know  the  precise  amount  they 
were  liable  for,  or  would  have  to  pay  :  that  some  of 
the  demands  were  not  due  until  February  last,  and 
yet  remained  due. 

"  Under  this  state  of  facts,  the  plaintiff's  counsel 
moved  the  Court  to  exclude  the  witness,  as  being 
clearly  incompetent;  which  motion  the  Court  over- 
ruled, and  permitted  the  witness  to  depose  to  the 
jury. 

"The  claimant's  counsel  asked  the  witness,  what 
was  the  inducement  alleged  by  Alexander  McDade, 
for  making  said  deed,  and  securing  the  persons  there- 
in named,  and  excluding  others,  who  had  been  the 
securities  of  said  firm.  The  plaintiff's  counsel  ob- 
jected to  the  question,  and  requested  the  Court  to 
instruct  the  witness  not  to  speak  of  any  statement, 
that  Alexander  McDade  may  have  made  at  any 
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time,  as  it  was  in  proof,  that  said  Alexander  Mc- 
Pade  is  still  in  life,  and  residing  in  this  county;  and 
that  if  overruled,  in  tliat  request,  then  to  confine 
the  statements  and  conversations  of  said  McDade,  to 
the  time  of  making  the  deed — it  being  in  proof,  that 
the  deed  was  made  at  the  house  of  A,  Carter,  on 
the  day  it  bears  date.  The  Court  overruled  all  these 
objections,  and  permitted  the  witness  to  depose  to 
statements,  made  by  the  said  Alexander  McDade, 
made  at  a  different  time,  and  on  a  different  day,  pre- 
vious to  the  execution  of  the  deed,  to  wit,  that  the 
persons  named  in  said  deed,  were  persons  that  he, 
the  said  McDade,  had  induced  to  become  securities 
of  said  firm,  and  that  he  never  had  induced  any  other 
persons  to  do  so;  and  that  the  property  he  was 
about  to  convey  was  his  individual  property ;  and 
that  he  wished  it  to  go  to  the  payment  and  indemni- 
ty of  those  he  had  thus  involved;  to  all  which  the 
plaintiff  objected,  and  was  overruled,  and  the  test!- 
rnony  permitted  to  go  to  the  jury.'' 

It  was  contended,  by  Peck,  in  the  case  against 
JM'Dade— 

First — The  property  was  levied  on,  in  the  posses* 
sion  of  the  defendant  in  execution.  This  was  suffi- 
cient to  subject  it  to  the  plaintiff's  execution,  unless 
the  claimant  has  shown  a  title  in  himself — Hooper  vs 
Pair,  3  Porter's  Rep.  401 . 

Secondly — The  claimant's  right  depends  upon  the 
effect  of  the  papec  called  a  deed  of  trust,  in  the  bill 
of  exceptions.  I  insist  this  deed  vested  no  title 
whatever,  in  the  trustees ;  that  it  merely  gave  them 
ft  power  to  sell,  and  until  that  power  was  executed, 


JANUARY    TERM,    1837.  263 


BANK  OF    ALABAMA.   VS   m'dADE. 


the  title  remained  in  the  defendant  in  execution ;  and 
the  property  was,  therefore,  liable  to  be  seized,  to 
satisfy  the  plaintiff's  judgment.  If  a  man,  by  hi» 
will,  directs  his  executors  to  sell  his  land,  this  is  but 
a  bare  authority,  without  interest,  and  the  land,  in 
the  meantime,  until  the  sale,  descends  to  the  heir  at 
law.  Bergen  vs  Bennet,  I  Cain's  Cases,  15,  16 — ^ 
Jackson  vs  Schauber,  7  Cowen,  193 — Powel  on  Devi- 
ses, 193. 

The  operative  words  in  this  deed  are  not  such  as 
are  used  to  convey  an  interest :  "  I  do  hereby  nomi- 
note,  appoint  and  constitute'^  These  words  clothed 
the  trustees  with  a  mere  agency,  liable  to  be  revok- 
ed at  the  will  of  the  party  ;  and  if  he  had  died  be- 
fore a  sale,  the  power  would  have  been  gone,  and 
the  property  would  have  went  to  his  personal  repre- 
sentatives. 

Thirdly — If  the  Court,  however,  shall  be  of  the 
opinion,  that  this  deed  operated  to  convey  the  pro- 
perty to  the  trustees,  then,  I  insist,  the  Court  be- 
low erred,  in  permitting  Lucas,  a  party,  secured  by 
the  deed,  to  be  examined  as  a  witness.  He  was 
clearly  interested  to  sustain  the  deed ;  because  up- 
on it,  his  security  depended.  A  party  has  such  a  di- 
rect and  immediate  interest  in  the  event  of  a  cause, 
as  will  disqualify  him,  when  the  necessary  legal  con- 
sequence of  a  verdict  will  be  to  better  his  situation^ 
by  either  securing  an  advantage,  or  repelling  a  loss. 
2  Stark,  on  Ev.  746— Kenno7i  vs  MRea,  2  Porter, 
396. 

In  the  case  of  Faison,  Peck^  also,  of  counsel,  said — 

First — The  witness,  Lucas,  was  incompetent,  on 
the  ground  of  interest.— 2  Starkie  Ev.  746, 747,  and 
notes. 
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If  this  jji'operty  is  subjected  to  the  payment  of 
the  plain  till 's  execution,  llie  fiiiicl  provided  by  llie 
deed  for  the  p:iynient  of  the  debt,  will  be  lessened: 
he  is,  th'jrefore  interested  in  supporting!:  the  deed, 
and  the  sale  under  the  deed.  A  legatee,  wl)ose 
legacy  has  been  paid,  is  incompetent  as  a  witness 
for  the  executor,  because  if  the  estate  is  insufficient 
to  pay  the  debts,  his  legacy  is  liable  to  be  aba- 
ted.— Strong's  ez'ors  vs  Ftnch^  Ala.  Rep.  356. 

Secondly — The  declarations  of  Alexander  M'- 
Dade  ought  not  to  have  bedn  received.  Mr.  Star- 
kie  says,  "No  declaration  by  a  person  can  be  given 
in  evidence,  where  the  party  who  made  such  decla- 
rations can  be  produced,  and  examined  as  a  wit- 
ness."— 1st  vol.  Ev.  390 — Edmonsi07ie  vs  Webb^'i 
Ess.  N.  P.  Rep.  204— G  Eng.  C.  L.  Rep.  129. 

Alexander  M'Dade  was  a  competent  witness,  and 
if  those  declarations  w'ere  proper  and  necessary,  he 
should  have  been  examined,  instead  of  proving  them 
by  a  third  person. 

COLLIER,  J. — In  these  cases,  a  writ  o{  fieri  fa* 
das  was  issued  from  theCountv  Court  of  Tuskaloo- 
sa,  to  the  sheriff  of  Montgomery  county,  in  favor  of 
the  plaintiff  in  error,  against  the  goods  and  chattels, 
&c.,  of  William  D.  Bynum  and  Alexander  McDade, 
which  was  levied  on  some  slaves  in  the  possession  of 
Alexander  McDade;  to  w^hich  the  defendants  re- 
spectively interposed  their  several  claims,  and  tried 
the  right  in  the  Circuit  Court  of  Montgomery,  as 
our  statute  directs. 

On  the  trial,  the  defendant  McDade,  gave  in  evi- 
dence, a  deed,  executed,  the  second  day  of  May, 
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eighteen  hundred  and  thirty-three,  by  which  Alex- 
der  McDade,  acknowledged  that  Jeremiah  Cloud, 
William  McDade,  senior,  James  McDade,  senior,  and 
Thomas  J.  Faison,  had  become  the  sureties  of  the 
said  Bynum  and  himself,  for  the  payment  of  a  large 
sum  of  money,  and  that  Bynum  and  himself  were 
indebted  to  Henry  and  Charles  S.  Lucas,  in  a  large 
sum  of  money,  expressinfr,  particularly,  the  extent  of 
the  suretyship  of  the  said  parties,  as  well  as  ihedebt 
owinsjto  the  Messrs.  Luc:«s.  And  thereby  nominaiefJt 
cnmlituivd  nuJ  njqoinled  Alexander  Carter,  and  the 
said  James  McDade,  senior,  with  full  power  to  sell  the 
negroes  in  question,  together  with  others,  and  other 
personal  property,  in  such  '^  manner  and  form  as 
seem  to  them  best,  for  the  interest  and.  benefit"  of 
the  parties  intended  to  be  provided  for. 

It  was  further  proved,  in  the  case  against  McDade, 
that  a  sale  at  auction  was  made  in  September,  eigh- 
teen hundred  and  thirty-three,  of  the  property  de- 
signated in  the  deed,  and  remaining  in  the  possession 
of  Alexander  McDade:  it  was  levied  on,  in  Novem- 
ber following. 

In  each  of  the  cases,  we  find  a  bill  of  exceptions, 
taken  upon  the  trial.  In  the  case  against  James 
McDade,  it  appears,  that  the  plaintiff^s  counsel  ob- 
jected to  the  competency  of  a  witness,  intnKlured  I  y 
the  defendant ;  that  his  objection  was  overruled,  and 
the  witness  examined.  T(»  the  charges  and  refusal 
to  charge  by  the  Court,  theplciintiff's  counsel  except, 
and  to  nothing  more.  Had  the  plaintiff  desired  to 
take  advantage  on  error,  of  the  admission  of  the  wit- 
I  C'S,  he  opinion  of  tlie  Court  should  have  been  ex- 
cepted to :  the  record  showing  nothing  farther  than 
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that  his  competency  being  questioned,  the  objection 
was  overruled  by  the  Court.  The  plaintiff's  counsel 
must  be  understood  to  have  acquiesced  in  the  deci- 
sion. There  was  no  intimation  given  of  an  inten- 
tion to  except.  Had  such  intention  been  declared, 
the  defendant  might  have  discharged  the  witness, 
and  thus  have  disembarrassed  his  defence ;  but  there 
being  no  such  annunciation  made,  it  would  be  unjust 
to  the  defendant,  to  give  to  the  plaintiff  an  advan- 
tage here,  of  that  which  was  not  saved  below. 

In  this  case,  the  Court  was  requested  to  charge 
the  jiiry,  ^^  that  a  mere  liability  to  be  damaged  as  a 
security,  would  not,  as  against  creditors,  be  held  in 
law,  a  sufficient  consideration  to  sustain  an  absolute 
sale."  Without  giving  a  direct  answer  to  this  re- 
quest, the  Court  charged  the  jury,  that  if  the  defend- 
ant had  become  the  surety  of  Bynum  &  McDade, 
before  the  deed  \Yas  executed,  and  has,  since  his  pur- 
chase of  the  slaves  in  question,  discharged  their  lia- 
bilities, for  which  he  was  a  surety,  and  in  doing  so, 
has  paid  a  fair  equivalent  for  the  slaves,  bis  pur- 
chase is  sustained  by  an  adequate  consideration : 
and  further,  if  the  negroes  were  left  with  Alex- 
ander McDdde,  to  aid  in  gathering  his  crop,  that  a 
bona  fide  possession  was  not,  under  such  circum- 
stances, fraudulent,  per  se. 

The  bill  of  exceptions  discloses  no  evidence  to 
shew  the  pertinency  of  the  instruction  asked  of  the 
Court.  In  fact,  the  idea  that  there  was  such  proof, 
is  negatived  by  the  deed,  constituting  Carter  &  Mc- 
Dade trustees  to  sell  property  in  relief  of  the  sure- 
ties, and  to  pay  debts. 

In  regard  to  the  first  charge  of  the  Court,  it  is 
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clear  that  there  is  no  error.     If  the  defendant  was 
the  surety  of  Bynum  &  McDade,  at  the  time  the  deed 
was  executed,  and  has  since  discharged  the  liabili- 
ties he  had  guaranteed,  to  an  amount  equal  to  the 
price  of  the  slaves  purchased  by  him,  the  considera- 
tipn    for  his   purchase  was  certainly   adequate. — 
jWithout  pretending  to  determine,  whether,  where 
uiere  is  an  absolute  sale  of  slaves,  unaccompanied  by 
possession,   the  transaction  may  be  freed   from  tlie 
imputation  of  fraud,  by  shewing  that  they  were  left 
with  the  vendor,  to  enable  him  to  gather  a  growing 
crop,  we   are  of  opinion,  that  the  publicity  of  the 
sale,  dispensed  with  the  immediate  delivery  of  pos- 
session, and  operated  as  a  notice  to  the  world,  of  a 
change  of  property — Kidd  vs  Rawlinson*    If,  how-»2Bo8.& 
ever,  the  slaves  were  suffered   to  remain  without  a  g}j|[ki^ 
change  of  possession,  to  effect  some  sinister  end,  asEv.6i6,6t 
to  defraud  third  persons,  by  giving  to  their  possessor 
a  false  credit,  the  publicity  of  the  sale  would  avail 
nothing.     Or,  if  personal  property  is  suffered  to  re- 
main with  the  vendor,  for  an  unreasonable  length  of 
time  after  a  public  sale,  so  as  to  warrant  the  infer- 
ence that  the  transaction  is  merely  colorable,  the 
sale,  though  public,  will  not  pass  a  title  to  the  ven- 
dee, against  the   creditors  of  the  vendor.     Here  the 
negroes  were  levied  on  within  the  same  year,  and 
but  two  months  after  the  sale,  and  it  was  proved, 
that  they  remained  with  Alexander  McDade  to  aid 
in  gathering  a  crop,  to  the  cultivation  of  which  they 
bad  contributed.    Under  these  circumstances,  the 
Court  might,  with   propriety,  have  instructed  the 
jury,  that  if  the  possession  was  bona  fide^  such  pos- 
^fession  did  not,^er  5e,  avoid  the  sale. 
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In  the  casengainst  Lucas,  tlie  same  objection  may 
be  made  to  the  bill  of  exceptions,  as  in  the  case 
against  Mc-Dade;  though  the  Court,  as  we  are  inform- 
ed, overruled  several  objections  to  the  introduction  of 
testimony,  yet,  only  the  charges  given  and  refused 
by  the  Court,  are  excepted  to.  The  charges  given 
and  refused  in  this  case,  only  so  far  as  variant  from 
those  shown  by  the  bill  of  exceptions  in  the  case 
against.McDade,  will  be  noticed. 

The  Court  charged  the  jury,  that  if  the  persons 
intended  to  be  secured  in  the  deed,  had  become  sure- 
ties of  Bynum  &  Mi^Dade,  before  the  deed  was  made, 
and  ii  was  made  in  good  faith,  though  the  trustees 
afterwards  sold  Jhe  property  under  the  deed,  declar- 
ing the  terms  to  be  cash,  and  if  the  persons  intended 
to  be  secured,  purchased  at  such  sale,  and  the  trus- 
tees did  not  require  them,  because  they  were  the 
sureties  provided  for  by  the  deed,  to  give  their  notes 
or  pay  the  cash,  and  if  they  have,  since  the  pendency 
of  this  suit,  paid  money,  or  secured  it,  so  as  to  dis- 
charge Bynua]  &  McDade,  and  the  price  paid,  or  se- 
cured, for  the  slaves,  was  a  fair  ecpiivalent — the  con- 
sideration  was  adequate  to  sustjiin  the  sale. 

The  Court  further  charged  the  jury,  that  if  By- 
num &  McDade  were  indebted  to  H.  &  C  S.  Lucas, 
at  the  time  of  making  the  deed,  and  if  C.  S.  Lucas 
purchased  slaves  at  the  sale,  and  has  since  deposited 
the  note  of  Bvnum  &  McDade  with  the  trustee,  in- 
tending  that  it  should  be  given  up,  or  cancelled,  that 
it  was  sufficient,  although  not  done  until  after  the 
property  was  levied  on,  and  although  the  trustee 
did  not  consider  himself  authorised  to  give  it  up.  or 
cancel  it,  had  be  been  called  on  to  do  so,  and  that 
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ni>twithstanding  the  terms  of  the  sale  were  cash, 
yet,  if  C.  S.  Lucas  has,  since  the  pendency  of  the 
present  suit,  deposited  the  note  of  11.  &  C.  S.  Lucas, 
against  Bynuni  &  McDade,  and  his  own  note,  for  the 
bahinieof  the  purchase  money,  with  the  trustee,  the 
sale  would  be  sustained  by  a  sulHcient  consideration. 

The  Court  further  charged  the  jury,  that  no  one 
but  Henry  Lucas,  had  a  right  to  object  to  Charles 
S.  Lucas  applying  the  funds  of  II.  &  C.  S.  Lucas  to 
bis  own  use,  and  that  in  the  absence  of  proof,  his  as- 
sent to  such  application  was  to  be  presumed. 

The  record  in  this  case,  does  not  furnish  a  copy  of 
the  deed  alluded  to,  in  the  instructions  of  the  Court 
to  the  jury^  or  inform  us  what  were  its  provisions, 
so  that  we  cannot  s:iy  that  the  charge  of  the  Court 
is  erroneous.  The  deed  may,  (and  we  think,  pro- 
bably does,)  invest  the  trustees  with  large  discre- 
tionary powers,  which  made  it  proper  for  the  judge 
thus  to  charge  the  jury.  If  such  be  the  character 
of  the  deed,  and  the  trustees  have  not  transcended 
their  powers,  the  question  most  likely  to  arise,  in  a 
controversy  between  the  purchasers  and  a  stranger 
to  the  deed,  would  be  as  to  the  lionesty  of  their  pur- 
chases. But  it  is  needless  to  speculate  upon  a  writing 
not  now  before  us. 

In  respect  to  the  right  of  C.  S.  Lucas,  to  mr.ke  an 
individual  application  of  the  fimds  of  H.  and  C.  S. 
Lucas,  we  think  it  a  question  wliic  h  the  plaint iflf  in 
error  could  not  raise.  No  matter  how  the  slaves 
were  paid  for,  if  the  purchase  was,  in  other  respects, 
free  from  legal  objection,  the  title,  as  against  all 
strangers,  would  be  valid.  Henry  Lucas  might  per- 
haps complain^  and,  under  some  circumstances,  might 
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hold  Bynum  and  M'Dade  still  liable  to  him,  or  else 
charge  C.  S.  Lucas,  as  a  trustee,  holding  the  slaves 
for  the  joint-benefit  of  H.  and  C.  S.  Lucas. 

In  the  case  against  Faison,  it  appears,  from  the 
bill  of  exceptions,  that  C.  S.  Lucas,  (one  of  the  par- 
ties, provided  for,  by  the  deed,  which  is  made  part  of 
the  record  in  the  case  against  M'Dade,)  was  intro- 
duced 9S  a  witness  to  sustain  the  deed,  and  a  sale 
made  under  it,  by  the  trustees.  His  competency  was 
objected  to,  and  the  objection  overruled.  The  same 
witness  was  examined,  as  to  declarations  of  Alex- 
der  McDade,  made  some  days  before  the  deed  was 
executed,  against  the  consent  of  the  plaintiff;  to 
both  which  decisions  the  plaintiff  excepted. 

That  the  witness  had  a  direct  and  immediate  in- 
terest in  the  event  of  the  cause,  seems  too  clear  to 
require  argument.  If  the  deed  was  upiield,the  fund 
providing  for  the  payment  of  his  debt,  and  that  of 
others,  would  remain  undiminished;  otherwise,  it 
must  be  lessened,  and  if  inadequate  to  meet  all  de- 
mands upon  it,  the  witness  must  sustain  a  loss,  pro- 
*2  starkie,  f ^/d  with  the  othcr  favored  creditors.* 

746.  .  - 

The  admission  of  the  witness  to  depose,  as  to  llie 
declarations  of  Alexander  McDade,  was  not  permis- 
sible. Starkie  lays  it  down,  that  no  declaration,  or 
entry,  by  any  person,  can  be  given  in  evidence,  where 
the  party  who  made  such  declaration,  or  entry,  can 
be  produced  and  examined  as  witness — Vol.  1,  390. 
ti  stew.&See  also  Kennedy  vs  Meador*  That  Alexander  Mc- 
°  *''  Dade  was  a  competent  witness,  seems  unquestiona- 
ble. In  point  of  interest,  it  was  immaterial  to  him 
which  party  was  successful ;  if  the  plaintiff  failed 
in  condemning  the  slaves,  to  the  satisfaction  of  the 
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Bank's  judgment,  he  was  still  liable  to  its  payment; 
and  if  the  plaintiff  was  successful,  the  defendants' 
demand  was  still  open  against  him.  So*,  that  in  any 
view,  there  was  an  fquihbrium  of  interest,  which 
never  disqualifies.  There  can  be  no  pretence,  that 
the  declarations  of  the  witness  were  admissible,  as 
a  part  of  the  res  gestae.  They  were  made  at  a  time 
and  place,  different  from  that  at  which  the  deed  was 
executed,  and  the  execution  of  the  deed  being  the 
only  thvig  dojie^  they  cannot  be  referred  to  it. 

Our  conclusions,  then,  are,  that  the  decisions  of 
the  Circuit  Court,  overruling  the  plaintiff's  objections 
to  the  admission  of  evidence,  in  the  cases  against 
McDade  and  Lucas,  can  not  be  revised;  because 
they  are  not  excepted  to,  but  are  merely  recited  in 
the  bills  of  exception,  as  a  part  of  the  history  of  the 
causes;  and  that  the  judgment  in  these  causes  ar^ 
consequently  affirmed. 

The  exception  being  well  taken,  in  the  case 
against  Faison,  the  judgment  in  that  case  is  revers- 
ed, and  the  cause  remanded. 


GOLDTHWAITE,  J.  not  sitting. 
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KE-NNEJY    VS    SPENCEK. 

Points  of  practice  upon  records  brought  up  by  writ  oj 
error. 

1.  To  authorise  this  Court  to  consider  errors,  a.<4«i({ned  upon 
the  trniiMcript  of  n  record,  such  traii.^cri^it  must  appear  to  be 
properly  nllrsted  hy  tho  Cl«*rk. 

2.  Bill,  where  ihe  trnnscrijit  (»f  a  record  is  on  file,  thoiiirh  im- 
perfect as  to  the  attestation  of  the  Clerk,  the  jiid»rnent  will 
not  be  affiinied  on  certilicato,  at  t  v  first  term. — The  prac- 
tice in  such  case  authorising  a  ctHioravi. 

A  motion  w:is  m  tde,  in  this  case,  t  >  affirm  upon 
certificate,  n  ►trmscri;yl  beinj^filed.  T.k*  writ,  of  error 
was  filed  ill  the  case,  and  a  transcript  aj:);)eiuled  tliere- 
to,  which  latter  was  not  s  prnod  or  at'ested  by  the 
Clerk  of  the  Court,  to  which  ihe  writ  of  error  issued. 

Gaijle,  n  r  the  motion. 
Thuruto/fy  contra. 

COLLIER,  J. — The  defendant,  by  his  counsel,  mo- 
ved the  Court  for  a  judgment  of  affirmance  on  certi- 
ficate. It  appears  that  there  is  a  ji^ood  writ  of  e  uyr 
on  file,  attached  to  which  are  several  sheets  of  ma- 
nuscript, purpi>rting  to  be  a  transcript  of  proceedin  s 
between  the  parties  in  the  Circuit  Court  of  Mobile, 
but  neither  subscribed  o;  in  any  manner  altjs  ed  by 
the  clerk. 

That  the  transcript  is  not  so  authenticated  as  to 
authorise  us  to  regard  it  in  considering  the  errors  as- 
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signed^  without  defendant's  consent,  is  a  point  on 
which  we  do  not  doubt.  By  an  act  of  the  legisla- 
ture,* as  well  as  by  a  practice  coeval  with  our  State  !^^'  ^'«' 
government,  the  clerk  of  the  inferior  Court  is  requir- 
ed to  give  to  the  party  suing  out  a  writ  of  error,  an 
attested  copy  of  the  record  of  his  case.  The  plain* 
tiff  is  not,  then,  authorised  to  have  his  case  revised, 
upon  a  transcript  that  bears  less  conclusive  evidence 
of  its  genuineness. 

We  are  not,  however,  at  liberty  to  afBrm  the  judg- 
ment on  certificate,  at  the  first  term,  where  there  is 
a  record  on  file,  however  imperfect  it  may  be.  The 
practice  of  this  Court  in  such  cases,  is  to  grant  a  cer- 
tiorariy  to  perfect  the  transcript.  And  this  practice 
seems  to  us  to  be  authorised  by  a  just  interpretation 
of  our  statutes,  and  in  advancement  of  the  ends  of 
justice. 

The  motion  is  therefore,  denied. 


GOLDTHWAITE,  J.,  not  sitting. 
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BOTTs  et  al.  vs  bridges,  Judge,  &c. 

As  to  demurrers  to  several  assignments. 

As  to  profert  of  a  bond :  and  prayer  of  oyer. 

As  to  the  bond  of  a  keeper  of  a  ferry, 

1 .  The  principle  which  gives  a  right  of  demurrer  to  each  of  se^ 
veral  counts,  authorises  also  a  demurrer  to  each  of  several 
assignments  of  breaches  upon  a  bond. 

2.  Omission  to  make  profert  of  a  bond,  can  only  be  reached  by 
special  demurrer. 

3.  Under  the  rules  of  practice  in  this  State,  the  right  of  a  de- 
fendant to  crave  oyer,  subsists,  whether  profert  be  made  or 
not. 

4.  It  is  no  objection  to  the  condition  of  the  bond  of  a  ferry-own- 
er, (given  under  the  statute,)  that  he  is  required  to  keep  good 
and  aufficienl  boats  ^  instead  of  a  good  and  sufficient  boat  or  boats 
— the  legal  effect  of  the  condition  being  the  same. 

5.  That  the  keeper  of  a  public  ferry  is  required  by  the  condi- 
tion  of  his  bond,  (in  addition  to  the  statutory  recitals,)  to  do 
and  perform  generally  all  mailers  and  things  required  by  the 
laws  of  the  State y  in  such  cases  made  and  provided^  to  be  done 
and  performed^  by  the  keepers  of  public  ferries ^  for  and  during 
the  time  he  may  keep  his  ferry  j — does  not  enlarge  the  legal  ef- 
fect of  the  statutory  condition,  or  increase  the  duties  of  the 
ferry-owner  beyond  his  liability  under  the  statute. 

6.  That  a  ferry-owner,  by  bis  negligence,  and  that  of  his  ser- 
vants, in  keeping  and  managing  the  ferry,  caused  a  loss  of 
property  in  its  conveyance  across  the  stream,  is,  it  seems,  a 
proper  assignment  of  breach  of  that  part  of  the  condition  of 
his  bond,  as  taken  under  the  statute,  which  requires  the  fer- 
ry to  be  well  attended. 

7.  In  an  action  of  debt  against  the  keeper  of  a  ferry,  upon  his 
bond,  judgment  for  damages  only  is  good. 

In  error  to  the  Circuit  Court  of  Wilcox. 

This  case  was  an  action  of  debt,  by  Bridges,  Judge 
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of  the  County  Court  of  Wilcox,  for  the  use  of  Rod- 
gers,  upon  the  bond  of  Botts,  and  another,  given  by 
Botts,  as  the  keeper  of  a  ferry. 

The  declaration  complained, — "  For  that,  thereto- 
fore, the  said  defendants,  on  the  fourth  day  of  Febru- 
ary, A.  D.  one  thousand  eight  hundred  and  thirty- 
three,  in  the  County  aforesaid,  by  their  certain  wri- 
ting obligatory,  sealed  with  their  seals,  (which  wri- 
ting obligatory  is,  as  diirected  by  law,  on  file  and  on 
record,  in  the  office  of  the  clerk  of  the  County  Court 
of  said  County,  and  so  cannot  be  shewn  to  the 
Court  by  the  plaintiflf,)  acknowledged  themselves 
held  and  firmly  bound  unto  the  said  John  W.  Bridges, 
Judge  of  the  County  Court  aforesaid,  and  his  succes- 
SOTS  in  office,  in  the  sum  of  one  thousand  dollars,  to 
be  paid  to  the  said  John  W.  Bridges,  Judge,  &c.  as 
aforesaid,  when  they,  the  defendants,  should  be  there- 
unto afterwards  requested,  which  said  writing  obli- 
gatory, was,  and  is  subject  to  a  certain  condition 
thereunder  written,  to  the  effect  following,  to-wit — 
that  the  said  George  W.  Botts  had  obtained  a  license 
to  keep  a  public  ferry  on  the  Alabama  river,  at  the 
place  commonly  known  as  Gregg's  Landing,  on  said 
river;  and  that  if  said  Botts  in  so  doing,  (to-wit,  in 
keeping  said  ferry,)  should  constantly  provide  and 
keep  good  and  sufficient  boats ;  also,  should  keep  the 
banks  on  each  side  of  the  river  in  good  repair,  and 
faithfully  and  constantly  attend  said  ferry,  for  the 
passage  of  travellers,  carriages,  horses,  &c.  over  .the 
same,  and  do  and  perform  generally,  all  matters  and 
things  required  by  the  laws  of  this  State,  in  such  ca- 
ses made  and  provided,  to  be  done  and  perfonned,  by 
the  keepers  of  public  ferries,  for  and  during  the  time 
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he  may  keep  the  same, — then  the  above  obligation 
to  be  null  and  void,  otherwise  to  be  and  remain  in 
full  force  and  effect.  Yet  the  said  Botts  hath  not 
from  the  time  of  the  making  of  said  writing  obliga- 
tory, and  while  he  was  still  the  keeper  of  said  ferry, 
to-wit,  on  the day  of  February,  eighteen  hun- 
dred and  thirty-five,  in  the  county  aforesaid,  kept  the 
banks  on  each  side  of  the  river,  in  good  repair ;  and 
in  consequence  of  the  negligence  of  said  Botts,  and 
his  servants,  in  not  keeping  said  banks  in  good  re- 
pair, the  wagon  and  two  horses  of  said  Wiley  Rogers, 
(for  whose  use  this  action  is  brought,)  of  the  value  of 
four  hundred  dollars,  in  crossing  said  ferry,  were 
wholly  lost ;  and  this  by  the  negligence  of  himself 
and  his  servants,  to-wit,  on  the  twentieth  day  of  Fe- 
bruary, Anno  Domini  one  thousand  eight  hundred 
and  thirty-five,  in  the  county  aforesaid. 

And  for  assigning  a  further  breach  of  the  said  con- 
dition of  the  said  writing  obligatory,  the  said  plain- 
tiff, according  to  the  form  of  the  statute,  in  such  case 
made  and  provided,  saith — ^that  the  said  Botts,  after 
the  making  of  the  said  writing  obligatory,  and  during 
the  time  he  was  the  keeper  of  said  ferry,  to-wit,  on 

the day  of  February,  Anno  Domini  eighteen 

hundred  and  thirty-five,  did  not  perform  all  matters 
and  things  required  by  the  laws  of  this  State,  in  such 
cases  provided,  to  be  performed  by  the  keepers  of 
public  ferries ;  but  on  the  contrary,  by  and  through 
the  negligence  of  the  said  Botts,  and  his  servants,  in 
the  management  of  said  ferry,  a  certain  other  wagon 
and  two  other  horses  of  the  said  Rogers,  of  the  value 
of  four  hundred  dollars,  in  crossing  at  said  ferry,  were 
wholly  lost  to  the  said  Rogers,  to-wit.  on  the  first  day 
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of  March,  Anno  Domini  eighteen  hundred  and  thirty- 
five,  in  the  county  aforesaid. 

And  for  assigning  a  further  breach  of  the  said  con- 
dition of  the  said  writing  obligatory,  the  said 
plaintiff,  according  to  the  form  of  the  statute,  in  such' 
case  made  and  provided,  further  says,  that  after  the 
making  of  the  said  writing  obligatory,  and  during  the 
time  that  said  Botts  was  keeper  of  said  ferry,  to-wit, 
on  the  second  day  of  March,  Anno  Domini  eighteen 
hundred  and  thirty-five,  in  the  county  aforesaid,  the 
said  Botts  and  his  servants,  so  negligently  behaved  in 
the  keeping  and  management  of  said  ferry,  that  in 
putting  across  the  said  ferry,  a  certain  other  wagon 
and  other  horses  of  the  said  Rogers,  the  said  last  men- 
tioned wagon,  and  two  horses  of  the  value  in  whole 
of  four  hundred  dollars,  were  by  the  negligence  of 
said  Botts  and  his  servants,  wholly  lost,  to-wit,  on 
the  second  day  of  March,  Anno  Domini  eighteen  hun- 
dred and  thirty-five,  in  the  county  aforesaid. 

Yet  the  said  plaintiff  (in  fact  saith,  th^t  the  said 
Botts  hath  not,  though  often  requested,)  as  yet  paid 
or  made  good  unto  the  said  Rogers,  any  compensa- 
tion for  the  said  several  losses  by  said  several  negli- 
gences as  aforesaid,  but  hath  hitherto  wholly  neg- 
lected and  refused  so  to  do,  to-wit,  in  the  county 
aforesaid,  to  the  damage  of  the  said  Rogers,  in  the 
whole,  of  one  thousand  dollars,  whereby  an  action 
hath  accrued  to  the  said  plaintiff,  to  demand  and 
have,  of  and  from  the  said  defendant,  the  said  sum  of 
one  thousand  dollars,  the  penalty  of  said  writing  ob- 
ligatory, above  demanded." 

The  defendants  demurred  generally,  and  to  each 
breach  assigned;  and  the  same  being  overruled,  they 
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plead  performance:  upon  .which  a  jury  rendered  a 
verdict  for  damages  against  defendants.  Upon 
which  they  took  a  writ  of  error. 

It  was  assigned  in  this  Court — 

First— that  the  demurrer  should  have  been  sus- 
tained. 

Second — that  the  judgment  found  damages  only 
without  the^debt. 

Third — that  there  was  no  sufficient  cause  of  action. 

HOPKINS,  C.  J.— The  action^in  this  case  is  debt 
upon  a  penal  bond,  made  by  the  plaintiffs  in  error,  to 
Bridges,  the  Judge  of  the  County  Court  of  Wilcox 
county,  to  enable  George  W.  Botts,  one  of  the  obli- 
gors, to  obtain  a  license  to  keep  a  public  ferry  on  the 
Alabama  river.  The  suit  is  in  the  name  of  the  judge, 
to  whom  the  bond  was  made,  for  the  use  of  Wiley 
Rogers.  In  the  declaration  the  condition  of  the 
bond  is  set  out,  and  three  breaches  of  it  are  assigned. 
The  declaration  also  contains  an  averment  of  matter, 
intended  as  an  excuse  for  the  omission  of  profert  of 
the  bond.  The  plaintiffs  in  error  demurred  to  the 
declaration,  and  separately  to  each  assignment  of  the 
breaches. 

The  right  to  demur  to  each  of  several  counts,  is 
clear  ;  and  the  principle  upon  which  it  is  founded, au- 
thorises a  demurrer  to  each  of  the  assignments.  The 
demurrers  were  overruled  by  the  Court  below ;  and 
upon  a  plea  which  was  afterwards  filed,  there  were 
a  verdict  and  judgment  against  the  obligors. 

The  first  question  presented  by  the  assignment  of 
errors  here,  is,  whether  the  omission  of  profert,  is  a 
defect,  for  which,  the  judgment  of  the  Court  upon 
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the  demurrer,  ought  to  have  been  in  favor  of  the 
plaintiffs  in  error?  Upon  the  construction  of  our 
statute  of  amendments,  it  was  held  by  this  Court,  in 
1822,  that  an  objection  for  such  an  omission  could  be 
made  on  a  special  demurrer  only.*  In  one  thousand  *^^*-^®P' 
eight  hundred  and  twenty-six,  this  construction  of 
the  statute  iwas  [approved  and  acted  upon  by  the 
Court.'!"  None  of  the  cases  cited,  shew  that  tbetib.  i23 
point  has  ever  been  decided  differently  here. 

The^  construction  ought  to  be  considered  settled; 
and  we  are  the  less  inclined  to  inquire  into  its  cor- 
rectness, because  the  seventh  rule,  established  by 
this  Court,  in  1830,  for  the  regulation  of  the  practice 
in  the  Circuit  and  County  Courts,  gives  the  defend- 
ant, in  any  such  Court,  a  right  to  oyer  of  any  instru- 
ment, which  is  the^  foundation  of  the  action  against 
him.  This  right  must  be  allowed,  as  we  understand 
the  rule,  whether  a  profert  be  made  or  omitted  in  the 
declaration.  By  a  statute  passed  in  1824,  it  w^as  en- 
acted, that  no  demurrer  shall  have  any  other  effect 
than  that  of  a  general  demurrer.  As  there  is  no 
mode  now  in  which  a  party  can  raise  any  question 
for  an  omission,  in  a  declaration,  of  profert — such  an 
omission  is  without  any  legal  effect. 

Of  the  other  questions  argued  at  the  bar,  two  were 

1st.  Whether  the  condition  of  the  bond  is  such  as 
the  act  prescribed,  which  authorised  the  Judge  of  the 
County  Court  to  take  the  bond. 

2d.  If  the  condition  enlarged  the  liability  of  the 
obligors,  whether  the  bond  is  wholly  void,  or  void 
only  for  any  excess  of  liability  beyond  that  which  the 
statute  required  to  be  created  by  the  execution  of  the 
bond. 
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The  act  which  authorises  such  bonds  to  be  taken, 
provides,  that  the  condition  of  them  shall  be,  that  the 
person  to  whom  a  license  to  keep  a  public  ferry  is 
granted,  "  will  constantly  provide  and  keep  a  good 
and  sufficient  boat  or  boats ;  also  keep  the  banks  on 
each  side  of  the  water  course  in  good  repair,  and 
that  the  ferry  shall  be  well  attended  for  travellers 
or  other  persons  to  carry  or  pass  their  horses,  carria- 
•Aik.  Dig.ges  or  effects,  over  such  river  or  water-course."* 

The  conclusion  to  which  we  have  come  on  the 
first  of  the  last  two  questions  that  we  have  men- 
tioned, will  render  it  unnecessary  to  decide  the  last 
of  the  two. 

An  objection  has  been  made  to  that  part  of  the 
condition,  which  required  Botts  to  keep  good  and 
sufficient  boats.  The  condition  prescribed  by  the 
act,  is,  that  the  keeper  of  a  public  ferry  shall  keep  a 
good  and  sufficient  boat  or  boats.  Upon  the  condi- 
tion set  out  in  the  declaration  there  could  be  no  re- 
covery on  the  bond,  for  the  failure  to  keep  two  boats, 
uqless  the  injury  alleged  could  have  been  prevent- 
ed by  having  that  number  at  the  ferry  instead  of 
one,  and  a  condition  in  the  words  prescribed  by  the 
act  would  be  broken,  if  it  could  be  proved  that  the 
loss  in  such  a  case  could  have  been  avoided,  had 
there  been  two  sufficient  boats  at  the  ferry.  The  le- 
gal effect  of  the  condition  in  this  respect,  as  set  out, 
and  as  it  has  been  prescribed  by  law,  is  the  same. 

It  has  been  contended,  that  another  part  of  the 
condition  set  out  in  the  declaration,  and  upon  which 
the  second  breach  was  assigned,  is  an  excess  beyond 
the  condition  required  by  law.  This  part  of  the 
condition  is,  "  that  Botts  shall  do  and  perform  gene- 
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rally  all  matters  and  things  required  by  the  laws  of 
the  State,  in  such  cases  made  and  provided  to  be 
done  and  performed  by  the  keepers  of  public  ferries, 
for  aad  during  the  time  he  may  keep  his  ferry."  The 
breach  assigned  on  this  part  of  the  condition  is,  that 
the  injury  alleged  in  the  declaration  was  the  result 
of  the  negligence  of  Botts  and  his  servants,  in  the 
management  of  the  ferry,  while  they  were  carrying 
the  property  of  Rodgers  across  the  ferry.  The  ar- 
gument in  support  of  the  objection  to  this  part  of 
the  condition,  was,  that  it  would  make  the  obligors 
liable  for  any  loss  sustained  by  a  person,  in  crossing 
the  ferry,  which  was  not  the  result  of  inevitable  ac-' 
cident,  or  of  an  act  of  a  bublic  enemy  of  the  coun^ 
try. 

If  such  would  be  its  effect,  this  part  of  the  condi- 
tion would  be  void,  and  the  bond  also,  at  least|>fa 
tanto.  Botts  was  bound  by  this  condition,  to  do  such 
things  only,  as  the  laws  made  in  such  cases,  required 
of  the  keepers  of  public  ferries.  The  keepers  of 
public  ferries  are  required  by  the  laws,  as  such  keep- 
ers, to  keep  the  banks  of  the  river,  at  their  respec- 
tive ferries,  in  repair,  to  provide  a  sufficient  boat  or 
boats,  and  to  attend  their  ferries  well.  For  anv  fail- 
ure  to  do  these  things,  they  and  their  securities  may 
be  liable  upon  their  bonds. 

But  their  liability  for  losses,  not  caused  by  a 
breach  of  the  lawful  condition  of  their  bonds,  can 
not  be  legally  claimed  upon  their  bonds.  A  respon- 
sibility for  injuries  for  any  other  cause,  would  be  up- 
on them,  not  as  keepers  of  public  ferries,  but  as  com- 
mon carriers ;  and,  in  such  a  responsibility  their  su- 
4P.  36 
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reties  would  not  share.      This  part  of  the  condi- 
tion did  not,  we  think,  increase  the  duties  of  BoUm, 
as  a  keeper  of  a  public  ferry,  or  enlarge  the  legal 
!^*fc!I- ^  effect  of  the  condition  required  by  the  statute  * 

109,427.  *  •; 

The  last  objection  made  to  the  declaration,  is, 
that  the  breach  in  the  third  assignment  is  alleged  to 
have  consisted  in  the  negligence  of  Botts  and  his 
servants,  in  keeping  and  managing  the  ferry,  from 
which  negligence  the  property  of  Rogers  was  whol- 
ly lost,  while  they  were  carrying  it  across  the  ferry. 

That  such  negligence,  and  consequent  damage^ 
were  a  breach  of  that  part  of  the  condition  which 
required  the  ferry  to  be  well  attended,  we  do  not 
doubt.  Negligence  in  the  keeper  of  the  ferry  or  his 
serv^ants,  in  conducting  the  boat  with  the  property 
of  Rogers  on  board,  was  want  of  the  attention  re- 
quired by  the  lawful  condition  of  the  bond. 

The  other  questions,  of  which  we  have  to  take  no- 
tice, are,  1st,  that  the  verdict  is  defective,  in  not  find- 
ing the  debt,  as  well  as  assessing  damages;  2nd; 
that  the  judgment  is  erroneous,  in  being  for  the  da- 
mages only,  which  the  jury  had  assessed. 

For  any  recovery  upon  a  bond  of  a  keeper  of  a 
public  ferry,  the  act  of  eighteen  hundred  and  twen- 
ty-one, directs  such  a  judgment  to  be  rendered,  as 
the  one  in  this  case,  and  there  is  no  defect  in  the 
verdict,  for  not  finding  that,  for  which  there  ought 
txik.Dig.  not  to  have  been  a  judgment! 
^^  As  this  act,  as  well  as  that  of  eighteen   hundred 

and  twenty-four,  which  is  a  copy  of  the  statute  of 
8  and  9  W.  3,  for  the  regulation  of  the  proceedings 
in  actions  upon  bonds  with  collateral  conditions, 
are  both   contained  in   Aikin's  Digest,  which  has 
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been  established  by  law,  each  of  the  statutes  must 
be  allowed  some  effect. 

To  give  the  act  of  eighteen  hundred  and  twenty- 
one  the  effect  which  we  ascribe  to  it  in  this  case, 
will  limit  but  little,  the  operation  of  the  act  of  eigh- 
teen hundred  twenty- four. 

Let  the  judgment  be  affirmed. 


SALTMARSH  VS  BEENE. 

Question  a^  to  a  purchase  of  property  by  a  trustee ;  and    !»  %u 
as  to  agreetnents  thereto. 

1.  A  trustee  employed  or  appointed  to  sell  an  estate,  can  not, 
either  directly  or  indirectly,  effect  a  purchase  of  the  property 
sold,  for  himself. 

%  Thus,  where  one,  being  appointed  a  commissioner  by  the  Or- 
phans' Court,  to  sell  real  estate,  entered  into  an  agreement 
with  another,  whereby  the  estate  should  be  purchased  by  the 
latter,  and  afterwards  divided, — on  refusal  of  the  buyer  to 
convey,- Chancery  refused  to  enforce  the  agreement. 

In  error  to  the  Circuit  Court  of  Dallas,  on  a  de- 
cree of  the  Chancery  side  of  that  Court. 

In  this  case  AUanson  Saltmarsh  exhibited  a  bill  in 
Chancery,  against  Jesse  Beene ;  which  set  forth  that, 
on  or  about  the  first  day  of  February  A.  D.  eighteen- 
hundred  and  thirty,  orator  agreed  with  defendant, 
in  writing,  that  defendant,  for  the  mutual  benefit  of 
the  parties,  should  purchase  a  certain  tract  of  land, 
known  as  the  S.  E.  quarter  of  section  of  thirty-five, 
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township  sixteen,  range  nine ;  that,  in  pnrguance  of 
said  agreement,  on  the  said  first  day  of  February, 
aforesaid,  at  a  sale  by  auction,  had  under  due  course 
of  law,  for  the  benefit  of  the  heirs  of  Thomas  Ew- 
ing,  the  said  defendant  bid  off  the  aforesaid  land. — • 
That  subsequently,  orator  and  defendant  executed  a 
joint  note,  for  the  price  of  the  lands,  and  titles  were 
made  to  defendant;  that  by  said  agreement,  orator 
was  to  receive  possession  of  the  west  half  of  said 
quarter  section,  and  defendant  the  east  half  thereof 
That,  when  an  adjustment  had  been  made,  in  rela- 
tion to  the  relative  value  of  the  two  tracts,  defen- 
dant refused  to  make  the  title  agreed  upon,  until  ora- 
tor should  agree  to  a  reservation  in  the  deed,  of  a 
road,  which  defendant  insisted  should  be  granted  up- 
on the  lands  allotted,  under  the  agreement  to  ora- 
tor, and  which  he  insisted  should  be  inserted  in  the 
deed.  The  bill,  therefore,  prayed  an  enforcement  of 
the  agreement. 
This  was  the  agreement  referred  to  in  the  bill. 

"A.  Saltmarsh  and  J,  Beene  agree  to  buy  the 
S.  E.  quarter  of  section  thirty-five,  township  six- 
teen, range  nine,  at  S.  B.  Ewing's  sale  this  day,  to 
be  made,  and  when  purchased,  they  are  to  divide 
the  same,  allowing  Beene  the  east,  half  of  said  quar- 
ter, at  a  price  according  to  its  relative  value,  when 
compared  with  the  west  half  of  the  same  quarter — 
the  purchase  price  to  govern ;  and  A.  Saltmarsh  to 
pay  as  much  more  as  his  half  is  worth  more  than 
Beene's.     1st  February,  1830. 

"a.  saltmarsh. 

'*J.  BEENE." 
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A  supplemental  bill  filed  in  the  cause,  shewed, 
that  Beene  had  commenced  an  action  at  law  against 
orator  for  a  trespass  on  the  lands,  and  prayed  an  in-^ 
junction  :  which  was  granted. 

The  answer  of  Beene  admitted  signing  the  writ- 
ing, but  contended  it  was  not  delivered  to  complain^ 
ant.  It  set  forth,  further,  that  complainant,  with 
others,  had  been  appointed  by  the  judge  of  the  Or^ 
phans'  Court,  commissioner  to  effect  a  sale  of  the 
lands  in  question — which  were  part  of  the  real  es- 
tate of  Thomas  Ewing :  that  Saltmarsh  was  offer- 
ed and  received  as  his  surety ;  and  that  he  had  dis- 
charged the  note  himself.— That  long  previous  to  the 
said  purchase,  defendant  had  wished  to  purchase  the 
whole  of  the  lands  aforesaid,  for  a  healthy  residence 
for  his  family. — That,  with  a  view  to  the  improve- 
ment of  his  portion  of  the  land,  he  retained  the  privi- 
lege, verbally,  al  the  time  of  signing  the  said  agree-i 
nient,  of  opening  a  road  along  the  dividing  line  be- 
tween the  east  and  west  halves  of  said  quarter  sec- 
tion of  land — that,  to  this  complainant  assented. — 
That,  after  the  sale,  respondent  proceeded  to  draw 
a  conveyance,  reserving  the  road  aforesaid,  which 
he  proposed  to  execute  to  complainant ;  but,  that 
complainant  refused  to  accept  it,  on  account  of  the 
reservation  of  said  road.  The  answer  then  insisted 
on  being  discharged  from  any  obligation  to  convey: 
and  averred  want  of  consideration,  estoppel  of  com- 
plainant from  his  deed  as  commissioner,  &c. 

After  testimony  taken  in  the  cause,  not  necessary 
here  to  be  inserted,  the  cause  came  on  for  hearing, 
and  the  Chancellor  dismissed  the  bill,  at  the  costs 
of  complainant,  and  he  took  a  writ  of  error. 


286  CASES  DETERMINED. 


8ALTMARSH  V$  BBENE. 


Peck,  for  the  plaintiff  in  error. 
Clark,  contra. 

It  was  said,  for  the  plaintiff  in  error — 

First. — Is  the  agreement  of  the  first  of  Februa- 
ry, eighteen  hundred  and  thirty,  a  sufficient  contract 
to  bind  the  parties  1  A  contract  is  the  mutual  as- 
sent of  two  or  more  persons,  competent  to  contract, 
founded  on  a  sufficient  or  legal  motive,  inducement 
or  consideration,  to  perform  some  legal  act,  &c. — 
Chit,  on  Con.  2,  3.    ■ 

It  will  not  be  objected,  I  presume,  that  the  parties 
were  not  competent  to  contractj;  nor  that  they  did 
not,  in  fact,  contract.  Tlie  question  then  arises — 
was  there  a  sufficient  legal  motive  or  consideration? 
In  the  first  place,  I  insist,  that  the  mutual  undertak- 
ing to  purchase  and  divide,  exhibits  both  a  legal  mo- 
tive, and  a  sufficient  consideration. — Chit,  on  Con- 
tracts, 16. 

Chancellor  Kent  says,  "A  mutual  promise  amounts 
to  a  sufficient  consideration,  provided  the  mutual 
promises  be  concurrent  in  point  of  time,  and  in  that 
case,  the  one  promise  is  a  good  consideration  for  the 
other."— 2  Kent's  Com.  365. 

This  agreement  is  signed  by  both  the  parties,  evi- 
dently shewing  that  they  considered  it  as  imposing 
mutual  obligations  The  promises  are  reciprocal, 
and  agree  in  point  of  time.  1st.  The  parties  agree 
to  purchase  a  certain  piece  of  land  together:  2d.  When 
purchased,  they  agree  to  divide  the  same :  3d.  In 
this  division  it  is  agreed  that  the  complainant  shaJfl 
have  the  West,  and  the  respondent  the  East  half 
thereof;  and,  inasmuch   as  the  complainant's  part 
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was  esteemed  to  be  more  valuable  tban  the  respon- 
dent's, it  is  further  agreed,  that  this  difference  in  va- 
lue shall  be  adjusted  between  them,  having  refer- 
ence to  the  purchase  price,  as  the  criterion  or  rule, 
by  which  such  adjustment  was  to  be  made,  &c. 

In  this  agreement,  therefore,  it  is  believed,  is  em- 
braced all  the  necessary  constituent  parts  of  a  per- 
fect contract. — Roberts  on  Frauds,  p.  117,  note  58, 
and  the  cases  there  cited. 

Secondly — The  agreement  in  this  case  has  been 
partly  performed — the  purchase  was  made.  The 
parties  divided  the  land,  run  out  and  marked  the  di- 
vision line.  The  complainant  was  let  into  the  pos- 
session— enjoyed  that  possession  for  several  years, 
and  made  valuable  improvements,  and  the  relative 
value  of  the  two  parts  was  settled  and  adjusted  be- 
tween the  parties.  These  acts  of  part  performance, 
even  had  the  contract  not  been  in  writing,  would 
have  taken  it  out  of  the  statute  of  frauds,  and  enti- 
tled the  complainant  to  a  specific  performance. — 
Roberts  on  Frauds,  ]  37  to  140. 

The  complainant  has  complied,  or  rather  has  of- 
fered to  comply  with  the  agreement,  in  all  things, 
on  his  part.  The  tender  charged  in  the  bill  is  ful- 
ly proved  by  the  testimony  of  both  Paul  and  Perry. 

Thirdly. — Let  us  now  inquire,  whether  any  sub- 
stantial objection  can  be  urged  to  the  execution  of 
this  agreement,  on  the  ground  that  it  was  made  in 
violation  of  some  rule  of  la  w ;  or  is  contrary  to  pub- 
lic policy. 

)(1.  The  respondent,  in  substance  insists,  that,  in  a!»  / 
much  as  the  complainant  was  one  of  the  commis-  / 
sioners,  he  could  not,  therefore,  become  either  direct- 
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ly  or  indirectly,  a  purchaser  at  his  own  sale.  This 
Court,  however,  has  not  objected  to  such  pur  m  s, 
unless  evidence  of  fraud  or  unfairness  appears. — 
Gayle  etal  vs  Singl  tan,  1  Stewart,  567;  Brannan 
et  ai  vs  Oliver,  2  Stewart,  47,  and  the  cases  there 
cited ;  1  Dess.  153.  In  the  case  of  Jackson  vs  Wool- 
sey,  1 1  Johns.  Rep.  456,  508,  mar.  the  validity  of  a 
purchase  by  a  guardian  ad  litem^  at  a  sale  by  com- 
missioners, pursuant  to  an  order  of  Court,  came  in 
question.  It  was  objected,  that  a  purchase  by  the 
guardian  was  illegal  and  void,  but  the  Court  said, 
"  The  guardian  having  purchased  the  premises,  does 
not  affect  the  proceedings;  nor  can  they,  on  that  ac- 
count, be  deemed  fraudulent.  It  was  a  public  sale 
to  the  highest  bidder,  authorised  by  statute,  and  un- 
der the  sanction  and  inspection  of  a  Court.  Without 
circumstances  of  direct  fraud,  therefore,  to  support 
such  an  allegation,  the  deed  is  valid  in  law." 

Guardians  exercise  a  peculiarly  delicate  and  im- 
portant trust-— they  act  for  those  who,  from  their  mi- 
nority, are  supposed  to  want  that  judgment  and  dis- 
cretion necessary  to  protect  their  own  rights.  Tet, 
even  they,  under  certain  circumstances  are  permit- 
ted to  purchase  their  wards'  estate. 

The  English  rule,  which  declares  that  a  sale,  when 
the  trustee  to  sell  is  the  purchaser,  is,  as  it  regards 
the  cestui  que  trusty  ipso  jure,  void,  has  not  been  ad- 
hered to  strictly,  in  this  country.  The  cases  refer- 
red to  by  the  Court,  in  the  case  of  Brannan  et  al.  vs 
Oliver,  shew,  that  the  highest  American  tribunals 
have,  in  many  instances,  found  it  necessary  to  df- 
part  from  the  strictness  of  this  rule.  At  any  rate, 
this  can  not  be  made  an  available  objection,  nor  do 
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we  any  where  find  it  so,  in  a  conte«=5t  T^etween  third 
persons. — 5  Johns.  R.  43 ;  Jackson  vsVanDalfseUj  and 
note,  (a)  48.  On  an  •  application  by  the  cestui  que 
trust  the  Chancellor  will  set  aside  the  sale.  This 
shews  that  such  a  sale  is  not  void,  but  voidable,  only, 
at  the  instance  of  the  party  supposed  to  be  injured,  t^ 
Davoue  vs  Fanning  et  al  2  Johns.  Ch.  Rep.  252 ;  Gal- 
latin vs  Cunningham,  8  Cowen,  361, 370, 376,  77,  78. 

2.  Another  objection,  which  will  probably  be 
raised,  is,  that  the  agreement  is  in  fraud  of  auction 
sales,  and  therefore  void  in  consideration  of  public 
policy.  I  readily  admit,  that  an  agreement  to  pre- 
A  ent,  or  put  down  competition  at  a  public  auction, 
would  be  contrary  to  morality  and  sound  policy,  and 
should  not  he  enforced ;  but  this  is  not  ouch  an 
agreement.  The  object  was  not  to  prevent,  nor  in- 
deed did  it  prevent,  competition.  %  Here  was  a  quar- 
ter, section  of  land  to  be  sold,  in  one  piece.  The 
complainant  wanted  one  half,  and  the  respondent 
wanted  the  other,  and  neither  wanted  the  whole. — 
The  manifest  tendency  of  this  agreement,  therefore, 
was  to  enhance  the  price  at  the  sale:  for,  without 
this  agreement,  it  may  fairly  be  presumed,  neither 
would  have  been  willing  to  bid  a  fair  price  for  the 
whole  tract.  No  certain  amount  was  fixed  beyond 
which  they  would  not  bid. 

This  agreement  does  not  fall  within  the  principle 
decided  in  the  case  of  Carrington  i)s  Caller ;,  2  Stew- 
art, 175.  There  the  avowed  object  of  the  agreement 
was  an  association  for  the  purpose  of  putting  down 
competition  at  a  public  sale.  Nor  do  the  cases  there 
cited  oppose  the  correctness  of  this  agreement.  Fur- 
thermore, ought  the  respondent  be  permitted  to  take 
4P  37 
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shelter  under  this  principle  to  avoid  the  execution  of 
this  agreement,  after  the  complaiaani  has  been  let 
into  possession,  and  with  the  respondents  permission, 
made  valuable  improvements? 

COLLIER,  J. — This  cause  comes  up  by  appeal 
from  the  Equity  side  of  the  Circuit  Court  of  Dallas 
County. 

From  the  record  we  learn  that  the  plaintiff  here, 
together  with  two  other  individuals,  were  appointed 
commissioners,  by  the  judge  of  tho  County  Court  of 
that  County,  to  sell  at  public  auction  the  real  estate 
of  Thomas  Evving,  deceasecl.  That  both  the  plain- 
tiff and  defendant  being  desirous  to  purchase,  the 
one  the  west  and  the  other  the  east  half  of  a  quar- 
ter section  of  land,  belonging  to  the  estate,  on  Ihe 
day  of,  and  immediately  preceding  the  sale  they 
agreed  in  writing  to  purchase  the  quarter  section, 
and  divide  it  by  assigning  each  to  the  other,  the  part 
respectively  stipulated  for  in  their  agreement.  At 
the  commissioners'  sale,  Beene  became  the  purchas- 
er, complied  with  the  terms  of  sale,  and  received  a 
deefd/  executed  by  all  the  commissioners.  After- 
wards, being  called  upon  to  execute  his  contract,  by 
making  a  deed  for  the  west  half,  to  the  plaintiff,  he 
refused  to  do  so,  but  with  a  reservation  of  a  right  of 
way  through  the  same.  The  plaintiff  declining  to 
yield  to  this  requisition,  the  defendant  brought  an  ac- 
tion at  law,  to  eject  him  from  the  possession,  which  be 
had  before  acquired.  And  thereupon  the  plaintiff 
filed  his  bill  to  enjoin  a  trial  at  law,  and  to  compel 
the  defendant  to  perform  his  contract  by  executing 
a  deed. 

The  argument  of  this   cause  has  taken  a  wide 
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range,  and  many  questions  have  been  discussed,  the 
consideration  of  which  is  rendered  unnecessary  by 
the  view  we  shall  take  of  it.  The  first  question 
which  naturally^  presents  itself,  is  this — has  the 
plaintiff  acquired  a  right,  by  his  contract  with  the  ^ 
defendant,  which  a  Court  of  equity  will  regard  and 
protect  1  This  must  depend  upon  his  right  to  pur- 
ckase  at  the  comnjissioners'  sale.  By  the  civil  law,^  i 
the  same  person  cannot  be  both  buyer  and  seller;  | 
''because,  if  he  were  permitted  to  be  the  purchaser, 
his  duty  and  his  interest  would  stand  in  direct  op- 
position :  for,  as  the  representative  of  the  owner,  it 
would  be  his  duty  to  bargain  for  the  highest  price, 
while,  as  purchaser,  it  would  be  hi»  interest  to  give 
the  lowest."  For  these  reasons,  and  to  guard  against 
frauds,  which,  in  many  instances  would  be  beyond 
human  detection,  that  law  inhibited  purchases  by 
persons  thus  circumstanced.  ^ 

This  rule  of  the  civil  law  is  practised  upon  in 
our  Courts  of  Equity,  and  applied  to  trustees,  agents, 
and  generally  to  all  persons  who  have  been  employ- 
ed in  a  confidential  character  in  relation  to  property* 
^hichcote  vs  Lawrence;^  Campbell  vs  Walker)^  Lis-  's  v«i.  jr. 
ter  vs  ListeriX  Green  vs  Winter;^  Grow  vs  Ballard;\\  ^5  v«..  jr. 
Lord  Hardroick  vs  Vernon;^  Ex  parte  Reynolds;^*  ?!?:  ^ 

n  -L  L  /^  T-1  If  -i-O.        TH  +010.  6J 

£jx  parte   Lacey;\\    Owen  vs  Foulkes  ;Xi  Ez  parte §iJohn. 
James ;^^  Parkist  vs  Alexander \\  ifsBro^c.c 

And  it  is  immaterial,  whether  the  sale  be  madeL\?^ 

'  ir4Ves.  jr. 

privately  or  at  public  auction,  the  reason  of  the  rule4ii. 

♦♦S  ib.  707 

IS  as  Strong  in  the  one  case  as  the  other;  though  thett6ib.625 
chances  for  detection  would  be  more  favorable  inllg^jfg^gy 
the  latter,  than  the  former,   if  any  unfairness  were H^i®*****- 

*  '  ^  Ch.R.894 

Vide  alio,  1  Story's  Equity,  S17,  18,  and  19,  and  the  caiei  there  collected. 


681. 
Ch 
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practiced  by   the  purchaser.     See   the  case  of  the 

•sBroPari  Yov/c  BuUdinQS  Compauij  OS  M'Kenzu:* 

Ed.     '         Nor  does  it  make  any  difl'erence  though  there  be  a 

plurality  of  trustees. — ^A  sale  by  one  trustee  to  his 

ti  Har.&  co-trustee,  is  illegal. — Ringold  et  al  vs  Rmgold  et  a/t 

Each  owes  to  his  situation  the  same  duly  that  all  do, 

and  is,  therefore  not  permitted  to  do  any  act   which 

may  tempt  him  from  its  honest  perfornnance,  or  give 

him  an  interest  adverse  to  his  constituent. 

It  is  a  well  established  rule  of  law,  that  a  man  can 
not  do,  indirectly,  /  /  //  which  it  is  unlawful  to  da,  di- 
rectly. If,  then,  the  plaintiff  could  not  have  purchas- 
ed at  the  commissioners'  sale,  (of  which  we  hav^e  no 
doubt,)  it  was  certainly  incompetent  for  him  to  have 
purchased  through  the  agency  of  the  defendant.  Such 
a  purchase  is  obnoxious  to  every  objection  that  could 
be  urged  against  a  purchase  by  the  plaintiff,  directly. 
-  with  a  force  increased,  by  the  increased  difficulty  of 

detecting  any  unfairness  in  the  sale.  While  a  trus- 
tee is  restrained  from  purchasing  at  a  sale  made  bv 
himself,  in  that  character,  either  personally,  or 
through  the  intervention  of  an  agent,  he  can  not,  at 
jiLiv.  oitsuch  sale,  become  the  a2:ent  of  a  purchaser.!     Ex 

Agen.  425  ^      d  y.  «  "^ 

^\^\e^.'}t parte  Bennett.^  \ 

S81.  fjij^g  doctrine  as  to  purchases  by  agents  or  per- 

sons exercising  a  confidential  character,  is  founded 
rather  upon  general  principles,  thafi  upon  a  state  o 
facts  as  applicable  to  any  particular  case.  In  f  r 
{\8Ye». jr. parte  James.W  ^^  ^'^^  decided  that  the  purchase  \v:-- 
not  permitted  in  any  case,  however  honest  the  cir- 
cumstances; the  g^eneral  interests  of  justice  requir- 
ing it  to  be  destroyed  in  every  instance — no  Court 
being  equal  to  the  investigation  and  ascertainment  of 
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the  truth  in  n\\\r\\  the  greater  number  of  cases.'iijLor^ 
Rosslyn  was  of  an  opinion,  that  to  authorise  the  sale 
to  be  set  aside,  it  should  be  shewn  that  the  agent  or  \ 
trustee  had  gained  an  advantage  by  the  purchase^ y^^Q^^'J*"^ 
Whichcoie  vs.  Lawrence,^  But  the  correctness  of 
Lord  Rosslyn's  opinion  is  denied  by  Lord  Eldon,  in 
the  casos  of  ex  parte  James  and  ex  parte  Eennett,  al- 
ready cited.  And  the  true  rule  now  recognised  in 
the  Courts  of  Chancery,  both  in  England  and  this 
country,  is  that  laid  down  in  Lord  Alvanley^  in  Camp- 
bell \^  Walker,^  that  a  trustee  purchasing  the  trust I5ib,  6fio 
property,  is  liable  to  have  the  purchase  set  aside,  if 
in  any  reasonable  time  thereafter,  the  cestui  que  tru&t 
makes  known  his  dissatisfaction.^  J-^^i^Ti^ 

If  tlie  general  interests  of  justice  inhibit  lhe*^^^J"_^ 
purchase  of  the  trust  property  by  the  trustee,  ^'^'^"**  ^*»- 
either  by  himself  or  an  agent,  it  follows  neces- 
sarily that  he  cannot  purchase  jointly  with  ano- 
ther. The  plaintiff,  by  whatever  name  he  may 
be  technically  designated,  must  be  regarded  in  equi- 
ty, as  a  trustee,  subject  to  all  the  rules  of  law  (hat 
are  applicable  to  purchases  made  by  individuals 
standing  in  that  character.  And  a  pun  base  made 
by  the  defendant  for  the  joint  benefit  of  himself  and 
the  plaintiff,  may  be  considered  as  if  made  by  the 
plaintiff  himself,  if  it  were  necessary.  If  a  trustee 
purchases  the  trust  property,  and  receives  the  proper 
evidences  of  title,  his  title  will  prevail  against  all 
strangers,  and  he  may  re-claim  the  property  if  dis- 
possessed, or  may  maintain  an  action  for  any  injury 
it  sustains.  But  he  cannot  enforce  a  contract  enter- 
ed into,  in  contemplation  of  a  purchase  which  is  sub- 
sequently made.     The  policy  of  the  law  forbids  the 
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trusts  from  speculating  upon  the  confidence  reposed 
in  him;  and  by  removing  temptation  makes  him  in- 
capable of  doing  so ;  and  eqmty  can  never  enforce  a 
if;ontract,  denounced  by  the  policy  of  the  law,  the 
more  especially  when  the  public  interest  does  not  de- 
mand relief 

In  treating  of  agreements  in  fraud  of  the  policy  of 
the  law,  Mr.  Justice  Story,  in  his  Treatise  on  Equity^ 
says:  *^ In  general,  (for  it  is  not  universally  true,) 
where  parties  are  concerned  in  illegal  agreements  or 
other  transactions,  whether  they  are  mala  prohibita^ 
or  mala  in  se,  Courts  of  Equity,  following  the  rule  of 
law,  as  to  participators  in  a  common  crime,  will  not, 
at  present,  interpose  to  grant  any  relief — upon  the 
known  maxim  in  pari  delicto  potior  est  conditio  de- 
fendentis  et  possidentis^  The  exceptions  to  the  ge- 
neral rule,  are  found  to  be  cases  where  the  public 
interest  would  be  promoted  by  granting  relief:  and 
then  it  is  given  to  the  public  through  the  par- 
ty. As  coming  within  the  exception,  may  be  enu- 
merated contracts  violative  of  the  laws  to  prevent 
usury,  gaming,  &c.  There,  the  policy  of  the  State 
demands  relief  The  learned  author  just  cited  re- 
marks— "  The  old  cases  often  gave  relief,  both  at 
Law  and  in  Equity,  where  the  party  would  other- 
wise derive  an  advantage  from  his  iniquity:  but  the 
modern  doctrine  has  adopted  a  more  severely  just, 
and  probably  politic  and  moral  rule,  which  is  to  leave 
•  1  story^sthe  parties  where  it  finds  them,  giving  no  relief,  and 
and  '8,a'  dno  counteuanccto  claims  of  this  sort."*  To  the  same 
[n'notes.^  cffcct  are  Carrington  vs  Caller^  and  Holder  vs  Meqgi 

t2  8tewart,  ^_,  j. 

175.        son.^ 

Influenced  by  these  considerations,  we  are  brought 
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to  the  conclusion  tbat  it  is  incompetent  for  equity  to 
enforce  the  performance  of  the  agreement  set  up  by 
the  bill,  and  must  therefore  leave  the  plaintiff*,  in  the 
language  of  a  very  great  Judge,  to  "  a  sole  reli- 
ance upon  personal  honor." 

In  attaining  this  conclusion,  we  have  not  thought 
it  necessary  to  consider  the  discretionary  power  ex- 
ercised by  Courts  of  Equity,  upon  applications  for 
the  specific  performance  of  contracts,  but  have  placed 
our  decision  upon  the  ground  of  the  invalidity  of  the 


agreement. 


In  the  case  of  Brannan.  et  al.  vs  Oliver^*  in  some  "2  Stewart 

47 

of  the  reasoning  employed  in  favor  of  the  right  of  an 
administrator  to  purchase  at  a  sale  of  the  intestate's 
estate,  the  Court  may  seem  to  countenance  the  right 
of  every  description  of  trustee  to  purchase  the  pro- 
perty of  his  cestui  que  trust,  when  sold  under  an  or- 
der of  Court,  and  at  public  auction.  But  the  grave- 
men  of  the  argument  employed,  is  this,  that  it  was  a 
practice  of  long  continuance  in  this  State,  for  execu- 
tors and  administrators  to  purchase  at  sales  of  the 
estates  they  represented,  and  that  incalculable  injury 
would  result  from  a  decision  in  opposition  to  that 
practice.  And  further,  that  the  widow  or  some  near 
relative  was  most  usually  the  personal  representa- 
tive, and  solicitous  to  purchase  some  portion  of  the 
estate,  and  unless  allowed  to  do  so  directly,  would 
procure  some  third  person  to  become  the  purchaser, 
under  such  circumstances  as  to  prevent  detection, 
and  procure  through  him  the  ownership.  Neither  of 
which  reasons,  haVe  any  application  to  one  circum- 
stanced as  the  plaintiflf.  So  much  as  was  said  in  that 
case,  touching  sales  at  auction  under  the  order  and  su- 
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ptM'visioii  ofci  C'Oiirt,  wjisijUendcd  iu»t  to  j\islifv  a  ili- 
|):irturc  iVom  (lie  strict  rnlc  ;  but  to  shew  that  a  ilt.*- 
parliire,  to  which  we  were  loried,  in  order  to  pre- 
vent t:ic  unsettlinfif  of  titles  and  consequent  litiga- 
tion, was  the  less  to  be  reii^retted  in  snch  a  case;  the 
opportunities  lor  thoch^tection  offraiid  bcin*i[  more  fa- 
vorable than  where  t ho  sale  was  private.  It  nuiy  le 
very  well  to  remark  furtlier  in  regard  to  that  case, 
that  it  does  not  determine  the  right  of  all  administra- 
tors and  executors  to  purchase,  but  only  such  as 
have  an  interest  coupled  with  the  trust.  It  is  not  pre- 
tended thattheplaintifls'  was  more  than  a  naked  trust. 
The  decree  is  affirmed. 

GOLDTHWAITE,  J.,  not  sitlinij. 


JANUARY   TflRM,    1837.  207 


GOODWIN  V8,  LYON. 


GOODWIN  VS  LYON. 

As  to  the  specific  execution,  in  Chancery^  of  parol  con-' 

tracts^  for  the  saie.  of  lands. 
As  to  compensation,  in  stick  cases,  for  improvements. 

1.  Chancer/  will  not  lend  ils  aid  to  enforce  the  specific  perform- 
ance of  parol  contracts  for  the  sale  of  lands,  where  the  proof 
oflhe  terms  of  the  agreement  is  uncertain  and  contradictory  ; 
or  where  the  agreement  proved,  does  not  correspond  with  the 
allegations  of  the  bill. 

2.  Time  may  become  an  essential  ingredient  in  the  perform- 
ance of  a  contract,  for  the  sale  of  lands,  so  far  as  its  Epecific 
enforcement  in  a  Court  of  Equity  is  concerned. 

3.  Thus^  where  it  appears  that  a  party  seeking  to  compel  a  specific 
performance  of  a  parol  agreement,  for  the  sale  of  lands,  had 
failed  to  execute  his  part  oflhe  contract,  at  the  day,  without 
excuse  on  his  own  part,  or  the  assent  of  the  other  party,  to 
the  delay,  Chancery  will  not  relieve  him. 

4.  Thus,  where  A,  in  December,  1833,  made  a  parol  "agree- 
ment with  B,  for  the  purchase  of  lands,  which  Bwas  to  pur- 
chase of  an  Indian  reservee,  under  which  contract  B  received 
a  horse  valued  at  one  hundred  dollars,  and  was  also  to  receive 
one  hundred  dollars  in  December, cighteeen  hundred  and  thir- 
ty-four^nnd  the  like  sum  in  December  1835, and  in  December 
1836  ;  and  after  B  did  purchase,  A  entel-ed  upon  the  land  and 
made  improvements,  but  made  no  bffer  of  payment  until  January 
or  February  1835,(except  anofier  of  the  notes  of  a  third  person 
due  several  years  after  the  agreement  was  niade,)  and  the 
contract  as  disclo^d  by  the  bill  was  uncertain  and  contradic- 
tory, and  altogether  disproved  by  the  answer  and  proof  ; — a 
bill  filed  in  Chancery  for  the  'object  of  enforcing  a  specific 
performance,  was  dismissed  with  costs.' — but  without  preju- 
dice to  an  action  at  law,  or  suit  in  equity  to  rec^yer  back  mo- 
ney or  property  delivered  upon  the  faith  of  the  agraemont. 

^'  Where  a  parol  contract  for  the  sale  and  purchase  of  land:i  isi 
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made,  upon  the  faith  of  which  the  vendee  takes  possession, 
and  makes  valuable  and  permanent  improvements — thougli 
the  specific  execution  of  the  agreement  may  not  be  enforced 
in  equity,  either  because  the  agreement  is  imperfect,  or  its 
precise  terms  cannot  appear ,-rChancery  will  yet  decree  a 
pecuniary  compensation,  equivalent  to  the  improvements 
made  by  the  vendee. 
6.  But,  where  one  applies  for  the  protection  of  Equity  in  enforc- 
ing a  specific  execution  of  a  parol  agreement  for  the  sale  of 
landS)  and  the  answer  and  proofs  disprove  the  case  stated  in 
the  bill;  and  it  fippears  that  the  party  seeking  the  interposi- 
tion of  Chancery,  has  failed  to  comply  with  the  terras  of  the 
contract,  but  is  in  default,  and  that  the  contract  cannot  be  en- 
forced,— Chancery  will,  not  decree  corapeasation  for  improve- 
ments. 

In  error  to  a  decree  in  Chancerv,  of  the  Circuit 
Court  of  Talladega. 

This  was  a  bill  in  Chancery,  filed  in  the  Circuit 
Court  of  Talladega,  by  Joshua  Lyon;  and  its  object 
was  to  enforce  the  specific  execution  of  a  parol  agree- 
ment for  the  sale  of  lands. 

The  bill  stated  that  on  the  twenty- sixth  day  of 
December,  A.  D.  eighteen  hundred  and  thirty-three, 
he  contracted  by  parol  with  Thomas  Goodwin,  the 
defendant,  for  the  purchase  of  the  south  half  of  sec- 
tion fifteen,  in  township  seventeen,  of  range  six.— 
That  by  the  terms  of  the  said  contract,  the  said 
Goodwin  was  to  receive  of  the  complainant,  a  horse 
estimated  at  the  price  of  one  hundred  dollars,  and 
the  additional  sum  of  four  hundred  dollars,  payable 
as  follows: — one  hundred  dollars,  payable  on  tlie 
twenty-fifth  day  of  December,  eighteen  hundred  and 
thirty-four;  one  hundred  and  fifty  dollars,  on  tlie 
twenty-fifth  day  of  December,  eighteen  hundred  and 
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thirty-five ;  and  one  hundred  and  fifty  dollars,  on  the 
twenty-fifth  day  of  December,  eighteen  hundred  and 
llurty-six:  that  accordingly,  the  said  Goodwin  was 
put  in  possession  of  the  horse.     The  bill  stated  fur- 
ther, that  the  lands  thus  agreed  to  be  purchased,  were 
the  reservation  of  an  Indian,  and  that  Goodwin  had 
contracted  w'ith  him  for  the  purchase  thereof,  so  soon 
as  the  formality  of  his  location,  under  the  Indian 
treaty  had  been  completed.     That  it  was  however, 
agreed,  that  if  the  Indian  was  not  located  upon  this 
particular  tract  of  land,  Goodwin  was  to  discharge 
complainant  from  the  payment  of  the  aforesaid  sura 
of  four  hundred  dolhirs — retaining  the  horse  for  his 
trouble.     That  in  January,  eighteen  hundred  and 
thirty-four,  complainant  took  possession  of  the  said 
lands,  and  proceeded  to  make   extensive  improve- 
ments thereon.     That  in  the  month  of  January,  eigh- 
teen hundred  and  thirty-four,  complainant  turned  over 
to  defendant,  two  hundred  dollars  in  the  notes  of  one 
Steed,  which  were  to  fall  due  about  the  time  complain- 
ant's payments  were  to  be  made ;  which  notes  were 
received  by  defendant  in  part  consideration   of  the 
aforesaid  sale  of  the  said  lands.     The  bill  then  pro- 
ceeded to  allege,  that  tlie  Indian  had  been  regularly 
located  upon  the  said  lands;  that  he  sold  the  same  to 
Goodwin,  and  that  the  contract  to  the  latter  had  been 
regularly  certified  and  approved,   as  required  under 
the  treaty.     That  the  lands  having  risen  greatly  in 

4 

value,  the  said  defendant  refused  to  comply  with  his 
agreement,  and  make  a  title  to  complainant  in  pur*- 
suance  thereof.  That  on  the  twenty-fifth  December, 
eighteen  hundred  and  thirty-four,  complainant  had 
made  a  tender  to  complainant^s  wife,  of , the  remain- 
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ing  two  hiinclred  dollars,  and  afterwards,  in  eighteen 
huiulried  and  thirty-five,  a  like  tender  to  defendant  of 
the  same  amount,  demanding  the  title  aforesaid. — 
And  the  bill  therefore  prayed  an  enforcement  of  the 
contract,  &c. 

The  answer  of  the  defendant  averred,  that  he  had 
undertaken  to  sell  to  the  complainant  for  the  horse, 
mentioned  in  the  bill,  an  improvement^  upon  the  lands 
specified :  that  it  was  understood,  when  possession 
passed  to  the  complainant,  that  nothing  more  than 
the  right  of  occupancy  was  conveyed.  He  denied, 
that  any  such  contract  as  stated  in  complainant's 
bill,  \^as  made ;  but  stated  that  he  agreed  to  let 
complainant  have  the  land,  if  complainant  would 
advance  him  two  hundred  dollars,  to  enable  him  to 
complete  a  contemplated  purchase  with  the  Indian, 
before  mentioned ;  but  he  denied  that  any  payment 
had  been  made  to  him.  That  two  notes,  drawn  by 
Steed,  were  delivered  to  defendant  by  complainant; 
but  they  were  only  intended  to  secure,  collaterally, 
a  distinct  debt,  due  to  defendant  by  complainant.— 
Defendant  further,  denied  a  tender — stated  that  if 
ma^e  he  would  have  refused  it,  as  the  complainant 
had  never  furnished  the  amount  of  money  stipu- 
lated, and  defendant  had  purchased  the  lands,  and 
paid  for  them,  with  his  own  funds,  and  for  his  own 
purposes.  He  therefore,  prayed  to  be  discharged, 
&c. 

The  proof  taken  in  the  case  established  the  facts, 
of  an  offer  to  pay,  on  the  part  of  the  complainant, 
two  hundred  dollars,  in  eighteen  hundred  and  thirty- 
five,  if  defendant  would  make  the  title — that  the 
horse  was  delivered,  and  that  defendant  had  procur* 


JANUARY  TERM,  1837.  301 

-        ■ 

GOODWIN  VS  LYON. 


ed  the  title  from  the  Indian.  Tiiat  the  land  had  ris- 
en considerably  in  value.  That  defendant  frequent- 
ly acknovvledijed  having  made  the  contract  for  a  sale 
of  the  land — two  hundred  dollars  tp  be  paid  when 
the  land  was  located,  and  two  hundred  dollars,  in 
subsequent  instalments, — and,  that  he  had  received 
the  horse,  as  the  first  payment^  subject  to  the  condi- 
tion, that  if  he  failed  in  procuring  the  Indian  right, 
the  horse  was  to  be  retained,  for  his  trouble. 

The  depositions  taken  by  the  defendant,  also  es- 
tablished the  fact,  that  the  horse  was  given  for  the 
chiira  only — and  that  if  the  money  was  not  subse- 
quently paid  by  complainant,  it  was  to  be  no  bar- 
gain :  and  irenerallv  substantiated  the  alleffations 
made  in  the  answer. 

The  Chancellor,  on  hearing,  decreed  in  favor  of  the 
complainant  —  vesting  defendant's  interest  in  the 
land  in  complainant,  and  creating  a  lien  on  the  same, 
in  favor  of  the  payments  agreed  to  be  paid  by  com- 
plainant. From  this  decree  the  defendant  took  his^ 
writ  of  error. 

Chiltorij  for  the  plaintifT  in  error. 
Peck,  contra. 

COLLIER,  J.— The  defendant  in  error  filed  his 
bill  against  the  plaintiff,  for  the  specific  performance 
of  a  parol  agreement,  for  the  sale  of  land. 

In  the  bill  it  is  stated  that  the  parties  made  an 
agreement  for  the  purchase  and  sale  of  a  half  sec- 
tion of  land,  situate  in  the  Coosa  land  districl,  on 
the  twenty-sixth  of  December,  eighteen  hundred  and 
thirty-three,  by  which  the  plaintiff  received  of  the 
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defendant,  a  horse,  estimated  at  one  hundred  dollar?^, 
and  was  to  receive  one  hundred  dollans  on  the  twen- 
ty-fifth December,  eighteen  hundred  and  thirty-four; 
one  Imndred  and  lifty  dollars,  on  tlie  twenty-fifth  of 
December,  ei-'hteen  hundred  and  thirtv-fivc;  aiul 
the  further  sum  of  one  hundred  and  fifty  dollars,  on 
the  twentv-fifth  of  December,  eii;hteen  hundred  ami 
thirty-six.  In  consideration  of  which  the  plaintilf 
stipulated  to  purchase  the  half  section  of  land  in  con- 
troversy, of  the  Indian  re.^^ervee,  (who  was  expected 
to  be  located  thereon,  under  the  treaty  of  eighteen 
hundred  and  thirty-two,)  if  he  could'  do  so,  and  con- 
vey the  title  therein  to  the  defdJant.  If  the  pur- 
chase could  not  be  made  of  the  Indian,  the  plaintiff 
was  to  retain  the  horse,  for  his  trouble,  and  the  de- 
fendant to  pay  nothing  further. 

The  bill  then  alleges  the  location  of  the  Indian ; 
the  purchase  of  him,  by  the  plaintifl';  the  certifi- 
cate of  his  deed,  by  the  government  agent,  and  its 
approval  by  the  President.  It  is  further  stated,  that 
in  faith  of  the  agreement,  the  defendant  entered  up- 
on, and  made  valuable  improvements  on  the  land;  and 
that  the  defendant  paid  the  plaintilT  two  hundred 
dollars,  in  the  notes  of  one  Steed:  and,  in  January, 
or  February,  eigteen  hundred  and  thirty-five,  tender- 
ed him  two  hundred  dollars,  and  demanded  a  title, 
which  was  refused. 

The  answer  denies  the  agreement  set  out  by  the 
bill— states  that  the  respondent  sold  to  the  complainant 
an  improvement,  which  he  owned,  on  the  half  section 
of  land,  designated  in  the  bill,  for  a  horse,  estimated 
at  one  hundred  dollars  ;  and  at  the  same  time  agreed 
with  him,  that  if  he  purchased  the  land,  of  the  In- 
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dian  reservee,  he  would  convey  the  title  to  him,  up- 
on complainant's  paying  two  hundred  dollars,  to  en- 
able him  to  complete  the  purchase  from  the  reservee; 
and  two  hundred  dollars,  in  some  short  time  thereaf- 
ter— either  of  which  sums  the  defendant  denies  the 
receipt  of  He  admits  that  he  received  two  notes, 
for  the  payment  of  one  hundred  dollars  each,  on 
Steed;  but  .insists^  that  they  were  delivered  to  him, 
as  a  collateral  security,  for  a  note  of  one  hundred 
dollars,  whicli  respondent  held  on  complainant,  due 
some  time  previous  to  the  notes  of  Steed. 

Respondent  admits  that  he  refused  to  receive  what 
complainant  informed  him  was  two  hundred  dollars, 
in  specie,  for  the  reason  that  the  payments  were  not 
made  by  him,  as  he  had  stipulated  to  do. 

The  answer  admits  the  possession  of  the  complain- 
ant, and  improvements  made  by  him,  yet  relies  upon 
the  statute  of  frauds,  as  a  bar  to  relief. 

The  depositions  taken  at  the  instance  of  the  com- 
plainant, tend  to  prove  a  contract  for  the  sale  of  the 
particular  land  in  dispute ;  but  the  terms  are  stated 
by  none  of  the  witnesses,  so  as  to  enable  us  to  deter- 
mine what  they  were.  David  Conner,  in  his  deposi- 
tion, states  that  he  understood  the  land  w^as  to  be 
paid  for  by  complainant,  in  eighteen  hundred  and 
thirty-four,  eighteen  hundred  and  thirty-five,  and 
ejfjhteen  hundred  and  thirty-six;  but  how  much  each 
payment  was  to  be,  and  what  time  in  each  year  to 
be  made,  we  are  not  informed. — Yet,  the  witness 
comes  nearer  to  proving  the  precise  terms  of  a  con- 
tract, than  any  one  examined  by  the  complainant. 

It  appears  suliiciently,  tint  the  sum  to  he  given  for 
the  land,  if  purchased  by  the  complainant,  was  four 
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hundred  dollars,  exclusive  of  the  sum  at  which  the 
horse  was  estimated — that  the  respondent  became, 
the  purchaser  of  the  Indian  reservee^  and  had  (he 
contract  certified  to  him,  in  the  spring  of  eighteen 
hundred  and  thirty-four. 

For  the  respondent,  the  deposition  of  Jesse  Duren, 
(a  witness  to  whom  both  parties  communicated  the 
terms  of  their  agreement,)  proves  the  contract  to 
have  been  such  as  the  respondent  discloses  in  his  an- 
swer— that  the  parties  repeated  the  agreement  in 
his  presence,  that  he  might  bear  witness  to  it.  This 
witness  is  sustained  by  several  others,  whose  testi- 
mony  was  taken  by  the  respondent. 

In  considering  the  e  rors  assigned,  three  promi- 
nent Questions  present  themselves. 

First. — Has  the  defendant  in  error  made  out,  bv 
proof,  the  agreement,  the  specific  performance  of 
which  is  sought  by  the  bill  to  be  enforced  ? 

Second — If  the  case  stated  in  the  bill  is  not  made 
out  by  proof,  would  the  defendant,  if  his  bill  embrac- 
ed the  agreement  disclosed  in  the  answer  and  proved 
by  the  depositions,  be  entitled  to  a  specific  perform 
ance"? 

Third-^If  the  defendant  is  not  entitled  to  a  speci- 
fic performance  of  the  agreement,  should  the  Circuit 
Court  have  awarded  an  issue  o^  quantum  dumynjica' 
iuSj  to  ascertain  the  value  of  permanent  improve- 
ments, with  a  view  to  decree  him  a  pecuniary  com- 
pensation for  these  ? 

1.  We  have  already  said  that  the  depositions  taken 
by  the  defendant  in  error,  tend  to  shew  an  agreement 
for  the  sale  and  purchase  of  the  land  in  controversy. 
This  agreement  was  conditional,  depending  upon  the 
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purchase  by  the  phiiiUifl'  of  the  Indian  reservee.  This 
purchase  was  effected;  so  that  the  agreement  be- 
came absolute;  yet  its  terms  are  not  shewn  by  proof, 
and  as  set  forth  in  the  bill,  positively  denied  by  the 
answer.  It  is  true  that  the  price  agreed  to  be  paid, 
is  proved ;  but  there  is  nothing  in  the  record  from 
which  we  can  determine  what  was  the  credit,  the 
tinaes  of  payment,  and  what  the  amount  of  each  pay- 
ment. Without  satisfactory  proof  to  these  points, 
how  is  it  possible  for  the  Courts  to  ascertain  what 
was  the  entire  agreement  betvveen  the  parties: — and 
unless  this  shall  be  known,  ho\V  can  it  adjudge  its 
specific  execution? 

The  part  performance  of  a  verbal  agreement  be- 
ing shewn,  pToo^  aliunde  is  admissible  to  show  what 
the  contract  was :  but  part  performance  can  never 
be  held  to  dispense  with  evidence  of  the  particular 
terms  of  the  agreement''- — and  to  authorise  a  decree  j72°"^'*^' 
for  its  consummation  where  these  do  not  appear. 

In  the  case  of  Row  ton  vs  Roivlou'\ — it  was  the  J^J^JJ^"^^*^ 
opinion  of  the  Court  of  Appeals  of  Virginia,  that 
where  the  evidence  of  a  verbal  agreement  is  contra- 
dictory, the  statute  of  frauds  is  especially  applicable. 

In  the  case  o(  Parhluirst  \s  Van  Courtlandt,^ — '^4^^^^^^^^^^ 
was  held,  that  certainty  in  the  proof  of  the  terms  of  ^^'-^^a. 
a  parol  agreement  for  the  sale  of  lands,  was  essential 
to  authorise  a  decree  for  a  specific  performance. — 
That,  tlie  Court  cannot,  and  ought  not  to  male  tar- 
gains  for  parties,  07'  to  dctainincwhat  one  party  ought 
tagweaiid  the  o'her  to  take;  and  in  the  case  of  a  lease, 
rvhcther  it  ought  to  he  for  ijears  or  for  Ife  or  lives,  or 
in  fee,  and  the  amount  of  the  rent,  and  ivhethiT  poya- 
bk  in  money  or  in  produce,  and  in  fvkat  periods, 
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If  there  is  uncertainty  as  to  the  essential  terms  of 
written  contracts,  Chancery  will  not  decree  a  Speci- 
fic execution.  Do  not  the  same  principles  and  au- 
thorities which  inhibit  its  interference  in  such  cases, 
apply  with  at  least  equal  force  to  agreements  resting 
•iBro.02.in  parol. — Jonham  vs Child.* 

The  learned  Chancellor,  in  the  case  of  Parkhursl 
et  al  vs  Van  Courtlandt,  remarks,  that  "  the  general 
language  of  the  books  is,  that  performance  will  not 
take  a  parol  agreement  out  of  the  statute,  unless  the 
terms  of  the  agreement  distinctly  appear,  or  are  made 
tAmb.  566  out  to  the  Satisfaction  of  the  Court."t     To  the  same 
2  schf& effect  is  the  case  of  Phillips  vs  Thompson :  in  which 
J^J'J^case  it  is  said  to  be  well  settled,  that  "if  a  party  sets 
6oa-6 Vci.  up  part  performance,  to  take  a  parol  agreement  out 
of  the  statute,  he  must  shew  acts  unequivocally  re- 
ferring to,  and  resulting  from,  that » agreement." — 
Again :  "  There  must  be  no  equivocation  or  uncer- 
tainty in  the  case ;"  if  the  existence  of  the  contract 
be  not  made  out  by  clear  and  satisfactory  proof,  as 
laid  in  the  bill^  there  can  be  no  decree  for  its  enforce- 
ment.    And  further,  it  is  not  enough  that  there  be 
evidence  of  some  agreement,  but  it  must  be  unequivo- 
cal and  satisfactory  evidence  of  the  particular  agree- 
ment charged  in  the  bill.     The  case  o{  Parkhurst,  et 
al  vs  Van  Courtlandt  was  taken  to  the  Court  of  Er- 
rors, by  appeal,  and  the  Chancellor's  decree  there  re- 
versed :  but  without  unsettling  the  principle,  that  the 
agreement  relied  on,  must  be  clearly  and  satisfacto- 
4Johii..rilyprovedt 
^•^^-  Inequity,  as  at  law,  it  is  well  settled,  that  the 

allegata  et  probata  must  correspond ;  and  however 
strong  may  be  the  proof  of  a  complainant,  and  how- 
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ever  clear  his  title  to  the  aid  of  the  Court,  it  is  wholly 
immaterial  if  the  allegations  of  his  bill  arc  not  in  har- 
mony with  his  testimony — it  cannot  be  received  and 
regarded  by  the  Court. — Drury,  et  al.  vs  Connery  et 

al^  •6Har.fc 

J.288;a]io 

In  regard  then  to  the  first  question,  we  think  it4Eng.Coa 
clear  that  the  defendant  in  error  has  failed  to  make 
good  the  case  stated  in  his  bill,  by  proof,  and  that  the 
agreement,  shewn  by  the  witnesses  for  the  plaintiff, 
is  not  admissible,  to  make  out  the  defendant's  case ; 
for  the  reason  that  the  allegations  of  the  bill  are  un- 
suited  to  it. 

2.  Let  it  be  repeated  that  the  contract  proved  by 
the  plaintiff's  witnesses  required  the  defendant  to  pay 
him  two  hundred  dollars  at  the  time  of  the  certifica- 
tion of  his  contract  of  purchase  from  the  Indian,  and 
two  hundred  dollars  in  some  short  time  thereafter. 
If  time  be  not  an  essential  ingredient  of  the  contract, 
the  defendant  might,  upon  submitting  to  perform  his 
part  of  it,  call  on  the  plaintiff  in  equity,  to  execute  it. 

Time  may  be  of  the  essence  of  the  contract,  and 
always  is,  where  it  is  made  so  by  its  terms ;  and 
some  able  Chancellors  have  considered  it  to  be  so  in 
every  case  in  which  the  party  who  seeks  relief  has 
been  in  default  himself,  without  any  just  excuse,  or 
any  acquiescence  or  subsequent  waiver  by  the  other 

Lord  Loughborough^  in  the  authority  last  cited,  re-Eq.  85£«, 
marks — "  There  is  nothing  of  more  importance,  than  johnt.c.& 
that  the  ordinary  contracts  between  man  and  man  v^g^Tssl, 
which  are  so  necessary  in  their  intercourse  with  ^^^^265^4th 
other,  should  be  certain  and  fixed ;  and  that  it  should  Bw.  46». 
be  certainly  known,  when  a  man  is  bound,  and  when 
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not.  There  is  a  difficulty  to  comprehend  how  the 
essentials  of  a  contract  should  be  dincrent  in  et  uilv 
and  at  hiw.  It  is  one  lliinir,  to  sav  the  time  is  so  es- 
sential,  that  in  no  case,  in  which  the  day  has  been, 
by  any  means  suffered  to  elapse,  the  Court  would  re- 
lieve against  it,  and  decree  performance.  The  con- 
duct of  the  parties,  inevitable  accident,  &c.,  might 
induce  the  Court  to  relieve.  But  it  is  a  different 
thing,  to  say  the  appointment  of  a  day,  is  to  have  no 
effect  at  all;  and  that  it  is  not  in  the  power  of  ihe 
parties,  to  contract,  that  if  the  agreement  is  not  ex- 
ecuted at  a  particular  time,  (hey  shall  be  at  liberty 
to  rescind  it.  In  most  of  the  cases,  there  have  been 
steps  taken."  Again, — ^' I  want  a  case,  to  prove, 
that  where  nothing  has  been  done  by  the  parties, 
this  Court  will  hold,  in  a  contract  of  buying  and  sel- 
ling, a  rule,  that  the  time  is  not  an  essential  part  of 
the  contract.  Here,  no  step  had  been  taken,  from 
the  day  of  the  sale,  for  six  months  after  the  expira- 
tion of  the  time  at  which  (he  contract  was  to  be  com- 
pleted. If  a  given  defciult  will  not  do,  what  time 
will  do?  An  equity  arising  out  of  one's  own  ne- 
glect !     It  is  a  singular  head  of  equity." 

This  argument,  alike  distinguished  for  its  perspi- 
cuity and  force,  induced  the  Lord  Chancellor  to  con- 
clude, in  that  case,  that,  as  the  vendor  had  onriitted, 
for  six  months,  to  complete  the  purchase,  he  must 
be  considered,  after  such  a  long  default,  to  have  aban- 
doned the  contract. 

As  the  principle  embraced  in  the  question  we  are 
examining  has  never  been  very  elaborately  consider- 
ed in  this  Court,  it  may  be  proper  to  inquire  how  it 
stands  upon  authority. 
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Ill  Mflward  vs  TluDieL"^  the  uiastey  of  the  rolls  re- *^^'^^''^^® 

'  n. 

marked,  that  Lord  Ke/ti/o/i  was  the  lirst  who  oppos- 
ed the  idea,  that  a  party  might  come  at  any  time  to 
enforce  an  agretmeiil ;  and  observes,  tliat  then,  it 
was  well  understood,  that  a  party  cannot  conie  into 
equity,  for  a  specific  performance,  unless  he  had 
shewn  himself  ready,  desirous,  prompt  and  eager. 
In  Guesl  vs  Ilornfrcnj;\  the  delay  was  but  three t5ib.  sis. 
months,  yet,  in  a  bill  likd  by  tlie  vendor,  to  compel 
the  vendee  to  accept  the  *itle,  and  perform  his  part 
of  the  agreement,  the  Court  held,  that  as  the  com- 
plainant had  not  shewn  ihat  he  had  done  all  that  he 
could,  to  be  ready  to  carry  the  agreement  into  effect, 
at  the  time  prescribed  by  its  terms,  and  as  the  delay 
had  never  been  approved  or  acquiesced  in,  the  bill 
was  dismissed. 

The  case  of  Alley  vs  Deschamps^t  is  analagous,  not:ti8ib.224 
only  in  principle,  but  in  its  circumstances,  to  the  case 
before  us.  Tl;ere,  the  purchaser  filed  a  bill  for  a  spe- 
cific performance.  The  purchase  money  was  to  be 
paid  in  instalments;  the  purchaser  was  put  into  posses- 
sion. He  paid  one  hundred  pounds  upon  the  footing 
of  the  contract.  The  bill  was  filed  before  the  last 
instalment  became  due.  The  respondent,  in  his  an- 
swer, stated  that  he  considered  the  contract  as  aban- 
donded.  The  Lord  Chancellor  observed,  that  he; 
should  take  it,  that  the  agreement  had  not  been  re- 
linquished; that  the  complainiant  had  not  consented 
to  rescind  it,  yet,  under  the  circumstances,  there  was 
no  pretence  for  decreeing  a  specific  execution  ;  that 
the  bill,  under  the  circumstances,  could  not  be  en- 
tertained. It  was  not  permissible,  for  parties  to  lie 
by,  to  ascertain  whether  the  contract  was  likely  to 
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prove  a  gaining  or  losing  one,  and  either  claim  its 
perfornriance  or  abandon  it.  according  to  the  event- 
considering  the  lapse  of  time  as  nothing. — That  but 
one  small  payment  was  made,  and  nothing  proposed, 
until,  by  a  subsequent  event,  the  premises  became 
much  more  valuable,  than  at  the  time  the  contract 
took  place. 

In  the  cases  of  Pinche  vs  Curtis*  and  Fordyce vs 
J^^™JJ^Forrf,t  the  delay  was  brief  and  acquiesced  in  by  the 
parties  who  endeavored  to  take  advantage  of  it.  In 
the  last  case,  Lord  Alvanley  observed,  that  the  Court 
would  not  lend  its  aid  to  enforce  the  contract  in  fa- 
vor of  a  party  guilty  of  gross  negligence;  and  that 
it  must  not  be  understood,  from  that  decision,  that  a 
man  was  to  have  his  own  time  to  perform  his  con- 
tract. 

Lord  Hardrvick  held,  that  it  was  the  duty  of  a 
Court  of  equity  to  relieve  against  lapse  of  time  in 
the  performance  of  a  contract,  and  especially  where 
the  nori'iierformance  has  not  arisen  by  the  default  of  the 

XVfw  Ah^  party  seeking  to  have  a  specific  performance.^    It  may 
also  be  laid  down  as  correct,  that  where  one  has  been 
backward  in   performing  his  part  of  the  agreement, 
Equity  will  not  decree  a  specific  performance  in  ins 
favor.S 
688  ***"'  •    I^  the  case  of  Benedict  vs  Lynch j\\  the  learned 
R  870*'^  Chancellor  says,  it  may  then  be  laid  down  as  an  ac- 
knowledged rule  in  Courts  of  Equity,  (and  so  the 
rule  is  considered  in  elementary  treatises  on  this  sub- 
iTNewiand  jectH)  that  whcro  the  party  wiio  applies  for  a  speci- 
Sng  L  of*  fie  performance,  has  omitted  to   execute  his  part  of 
Veil.  268  ^jjg  contract,  by  the  time  appointed  for  that  purpose, 
without  being  able  to  assign  any  sufficient  justifica- 
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tion  or  excuse  for  his  delay,  and  when  there  is  no- 
thing in  the  acts  or  conduct  of  tlie  other  party,  that 
amounts  to  an  acquiescence  in  that  dehiy,  the  Court 
will  not  compel  a  specific  performance.  The  rule 
appears  to  be  founded  in  the  soundest  principles  of 
policy  and  justice.  Its  tendency  is  to  uphold  good 
faith  and  punctuality  in  dealing,  &c." 

In  the  case  of  Doloret  vs  Rothschild  *  the  Vicech.-R."3(W 
Chancellor^  in  delivering  his  opinion,  says — "  Where 
a  Court  of  Equity  holds  that  time  is  not  of  the  es- 
sence of  a  contract,  it  proceeds  upon  the  principle, 
that  having  regard  to  the  nature  of  the  subject,  time 
is  immaterial  to  the  value,  and  is  urged  only  by  way 
of  pretence  and  evasion.  But  that  principle  can 
have  no  application  to  a  case  like  the  present,  wiiere, 
from  the  nature  of  the  subject,  the  value  is  exposed 
to  daily  variation,  and  a  contract  which  was  disad- 
vantageous to  the  plaintiff,  on  the  first  of  February, 
and  would  therefore  be  declined  by  him,  miglit  be 
highly  advantageous  to  him  on  the  second  of  Febru- 
ary." In  this  case  it  is  also  supposed  that  there 
may  be  a  conditional  waiver  of  the  time ;  and  un- 
less the  condition  has  not  been  complied  with,  the 
party  insisting  on  time  is  not  precluded. 

We  are  aware  that  there  are  adjudged  cases,  in 
which  it  is  laid  down  that  time  is  never  of  the  es- 
sence of  a  contract,  in  equity,  unless  made  so  by  ex- 
press stipulation.  As,  where  it  is  agreed,  that  one 
or  both  the  parties  shall  do  such  an  act  or  acts,  and  in 
the  event  of  a  non-performance,  that  the  agreement 
be  void.  These  cases  can  not  be  adhered  to  at  this 
day — they  are  incompatible  with  that  morality  which 
should  be  observed  in  the  performance  of  contracts; 
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and  are  overruled  by  the  weight  of  opposing  autho- 
rity. 

The  proof  shows,  tliat  at  least  eight  or  ten  months 
were  suilered  to  elapse,  after  the  plaintiff's  purchase 
from  the  Indian  was  certified,  (and  when  the  defen- 
dant should  liave  paid  him  two  hundred  dollars,)  be- 
fore he  made  an  offer  to  pay  him  any  part  of  the 
sum  agreed  as  the  value  of  the  land  ;  and  then  only 
proposed  to  make  a  payment  of  tw^o  hundred  dollars, 
if  a  deed  was  executed,  conveying  to  him  the  title 
The  defendant  w^as  obliged,  by  his  contract,  to  have 
paid  four  hundred  dollars,  before  he  could  demand  a 
title,  (no  time  being  fixed,  when  it  should  be  made.) 
The  notes  of  Steed,  wMnch,  by  agreement  of  the  par- 
ties are  copied,  into  the  record,  as  part  of  the  evi- 
dence, are  for  one  hundred  dollars  each,  and  arc  pay- 
able several  years  after  the  contract  was  entered  in- 
to,  and  nearly  as  long  after  defendant's  note  to  the 
plaintiff,  for  one  hundred  dollars,  became  due.  The 
defendant  allecres  that  these  notes  were  received  in 
part  payment  of  the  purchase  money  for  the  land.— 
The  answer  denies  it,  and  insists  that  thev  were  re- 
ceived  as  a  collateral  security  for  defendant's  note  to 
theplaintiff.  The  answer,  in  this  particular,  both  ne- 
gatives and  avoids  the  allegations  of  the  bill ;  but,  the 
matter  of  avoidance  occurring  simultaneously  with 
the  reception  of  the  notes,  it  must  be  taken  to  be 
part  of  the  res  gcslcBj  and  as  such,  evidence  for  the 
plaintiff.  According  to  this  view  of  the  case,  the  de 
fendant  has  not  moved  in  the  performance  of  his 
part  of  the  contract,  either  by  paying  money,  or  of- 
fering to  pay,  but  with  a  requisition  he  could  not 
make. 
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Again — the  proof  shews,  that  the  land,  at  the  time 
of  the  purchase  from  the  Indian,  was  not  worth  more 
than  from  three  to  five  hundred  dollars,  so  that  the 
defendant's  contract  was  on  fair  terms ,  only,  with- 
out being  greatly  advantageous  to  him — consequent- 
ly, his  anxietv  to  consummate  it  could  not  have  been 
so  great,  then,  as  at  the  time  of  the  exhibition  of 
his  bill,  when  it  had  advanced  in  value  at  least 
one  hundred  per  cent.  The  price  of  lands,  in  this 
country,  we  know,  as  a  matter  of  history,  has  in- 
creased rapidly,  and  to  an  enormous  extent,  in  the 
last  four  or  five  years. 

Had  the  defendant  have  performed  the  agreement, 
on  his  part  with  punctuality,  as  events  have  shewn, 
the  bargain  would  have  been  advantageous  to  him  ; 
and,  in  all  probability,  would  not  have  been  disad- 
vantages to  the  plaintiff,  who,  it  seems,  was  engag- 
ed in  speculation  in  Indian  lands,  and  could  have  re- 
invested his  money  to  profit.  But,  it  can  not  be  in-^ 
dured,  that  the  defendant  should  lie  still,  until  he 
asceftains  that  his  bargain  is  beneficial,  and  then, 
by  ofi'ering  to  perform  his  part,  enforce  its  execu- 
tion. 

So,  that  whether  we  adopt  the  rule  as  to  time,  in 
the  unqualified  terms  in  which  it  was  laid  down,  in 
Benedict  vs  Lynch^  or  take  it  as  applied  in  Dohret  vs 
Rothschild^  it  is  clear,  that  it  is  not  cumpetent  for  the 
defendant  to  enforce  the  agreement  set  up  in  the  an- 
swer. We  think,  however,  that  the  true  rule  on  this 
subject  is  as  wo  have  quoted  it  from  the  former  case. 
— It  is  one  which  can  work  ir»jury  to  no  person,  and 
is  calculated  to  advance  integrity  and  punctuality  in 
dealing. 

^4P.  40 
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Third. — Having  shewn  that  the  defendant  in  error 
was  not  entitled  to  a  decree  for  the  specific  perform- 
ance of  the  agreement  set  out  in  his  bill,  because  lie 
has  failed  to  prove  it — and,  that  the  plaintiff  denied 
it,  by  his  answer,  and  set  up  an  agreement  very  differ- 
ent  in  its  terms,  and  has  proved  such  to  have  been 
the  agreement  of  the  parties, — and,  having  shewn, 
that  Equity  would  not  execute  this  contract,  at  the 
suit  of  the  defendant,  on  account  of  laches  in  the  per- 
formance of  his  part  of  it — it  remains,  to  inquire, 
whether  the  cause  should  be  remanded,  that  an  issue 
of  quantum  damnificatus  may  be  awarded. 

Where  it  appears  that  a  contract  for  the  sale  and 
purchase  of  lands  was  made,  upon  the  faith  of  which 
the  vendee  took  possession  and  made  valuable  and 
permanent  improvements,  though  he  can  not  coerce 
its  specific  execution  in  Equity,  either  because  the 
agreement  is  imperfect,  or  its  precise  terms  can  not 
be  shewn,  the  bill  should  be  retained,  to  decree  a  pe- 
cuniary compensation  equivalent  to  the  improve- 
ments. If  equity  did  not  afford  this  redress,  the.ven- 
dee  would  sustain  an  injury,  for  which  he  would  be 
remediless,  or  else  have  a  remedy  at  law,  at  best 
doubtful  and  inadequate. 

Chancellor  Kent,  in  the  case  of  Phillips  vs  Thomp- 
'  1  Johns,  ^on,*  in  examining  this  subject,  says — "I  have  no 

Ph  R- 131  *f         7         J 

doubt  of  the  jurisdiction  of  this  Court  over  this  case, 
and  that  it  can  cause  the  damages  to  be  assessed  ei- 
ther by  a  reference  to  a  master,  to  inquire  into,  and 
report  them,  or  by  an  issue  of  quantum  damnificatus. 
tiFanbssThe  onse  o[  DentoH  VS  Stewart^  before  Lord  Kenyoti, 
jeB^n*  b!  when  master  of  the  Rolls,  was  to  this  effect.!     That 

aadl  Vef.jr.329. 
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case  was  afterwards  approved  *'nd  followed  by  Sir 
William  Grant,  in  Greeiiaway  rsAdams.^^*  •i2VeB395 

Again — "  The  cases  are  numerous,  in  which  the 
Court  of  Chancery  has  caused  damages  to  be  assess- 
ed, either  by  an  issue,  or  by  a  master,  at  his  discre- 
tion.t — Hedge  vs  Everayd;^  Cudd  vs  Rut ler;^  Erring- ^^Fonhni 
ton  vs  Aynesky ,\     I  bdieve,  the  more  usual  course, AbiS^ii 
where  the  damages  are  not  a  matter  of  mere  com-570.'    ™' 
putation,  is  by  awarding  an   issue;  and,  under  the**^^"'"^^ 
circumstances  of  this  case,  I  deem  it  the  more  advi- 
sable method." — Parkhurst  vs  VanCortlandt.^  ^}i^^ 

If  nothing  more  appeared  in  the  cause,  relating  to^Scho.^ 
an  agreement,  than  what  is  stated  in  the  bill,  and 
what  may  be  gathered  from  the  depositions  taken  by 
the  complainant — (in  as  much  as  these  shew  some 
agreement,  yet  so  imperfect  that  it  can  not  be  enforc- 
ed specifically,)  we  should  remand  the  cause,  that  an 
inquiry  might  be  made  of  tlie  value  of  improvements 
made  in  faith  of  its  performance.  But,  when  we 
look  into  the  answer,  and  the  depositions  taken  to 
sustain  it,  the  case  assumes  a  different  aspect.  The 
contract  which  they  make  out,  disproves  the  case 
stated  by  the  bijl,  and  shews  an  agreement  not  im- 
perfect in  its  terms,  but  one  that  can  not  be  enforced 
at  the  suit  of  the  defendant,  because  of  his  neglect, 
in  refusing  to  comply  with  the  stipulations,  on  his 
part.  The  contract,  then,  being  relinquished  by  the 
defendant,  the  parties  are  to  be  remitted  back  to 
their  rights,  as  if  no  contract  had  ever  been  made. 
This  being  the  predicament  of  the  defendant,  caus- 
ed by  his  own  neglect,  let  us  inquire  if  he  had  enter- 
ed without  a  license,  or  even  by  permission,  and  made 
improvements,  if  he  could  recover  their  value. 
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A  party  can  not  claim  a  compensation  for  a  trcs« 
pass  by  himself,  on  the  ground,  tlir.t  t!ic  party  against 
whom  it  was  coiumitted,  had  derived  a  benefit.  And 
there  is  quite  as  little  pretence  in  favor  of  a  claim 
to  compensation,  where  one,  entering  under  a  naked 
license,  makes  improvement.  The  defendant  conns 
into  Court,  thus  circumstanced, — he  can  not  insist 
on  an  agreement,  either  perfect  or  imperfect,  under 
which  he  expended  money  or  labor,  and  conseqiic!,!- 
ly  having  sustained  no  damages  which  the  plaintiri 
can  be  called  on  to  compensate,  an  issue  cannot  be 
directed  to  enquire  of  the  extent  of  them. 

If  the  contract  be  as  the  plaintiff  has  m.aintained 
it  to  be,  or  as  the  defendant  insists  it  was,  in  either 
case  our  decree  may  operate  hardly  upon  the  defend- 
ant. Be  this  as  it  may,  we  do  not  sit  liere  to  niorJd 
and  change  the  principles  of  law,  vSo  as  to  prevent  the 
least  amount  of  individual  injury  in  each  case,  but 
we  endeavor  to  ascertain  and  apply  these  principhs. 
so  as  to  be  most  promotive  of  justice  in  all :  esteem- 
ing it  far  better,  that,  in  a  few  cases,  loss  should  le 
sustained,  than  that  general  principles,  intended  to 
control  the  affairs  of  an  entire  communitv,  should  he 
•iiJahni.made  to  bend. — Jackson  vs  Sill^  (by  Mr.  Justice 
1  hompson. ) 

The  result  of  our  reflections  is,  that  the  decreed 
the  Circuit  Court  must  be  reversed,  and  the  bill  dij^- 
missed,  without  prejudice  to  an  action  or  actions  at 
law,  or  bill  in  equity,  to  recover  back  money  or  pro- 
perty paid  or  delivered  upon  the  faith  of  an  agree- 
ment, for  the  purchase  of  the  land  in  dispute. 

And,  the  defendant^  failing  to  establish  a  rigW-^^ 
is  further  ordered  and  decreed,  that  he  pay  the  cost>^ 
of  this  Courtj  and  the  Circuit  Court. 
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Practice  in  the  Supreme  Court, 

1.  This  Court  will  not  refuse  to  render  a  judgment  on  certificate^ 
where  the  transcript  has  not  been  filed  within  the  three  first 
days  of  the  term,  merely  on  af!idavits  that  the  case  is  not 
brought  up  for  delay,  and  that  the  Clerk  below,  is  interested, 
and  has  not  sent  up  the  transcript — it  not, appearing  thai  any 
diligence  has  been  used,  to  obtain  the  transcript  from  the 
clerk. 

A  motion  was  made,  by  Clark,  in  this  case,  for  the 
affirmance  of  the  judgment  rendered  below,  on  the 
certificate  of  the  clerk  of  the  Circuit  Court  of  Wil- 
cox County.  T'he  motion  was  resisted  by  Gibbons, 
on  the  strength  of  sundry  affidavits,  shewing,  that 
this  was. not  a  delay  case — that  the  record  had  been 
made  out,  and  was  expected  to  have  been  forward- 
ed to  this  Court — that  other  records  had  been  sent 
from  the  same  clerk, — that  he  was  a  party  in  inter- 
est in  this  cause,  and  retained  the  record  until  call- 
ed for,  by  the  plaintiff  in  error,  or  his  attorney, 
for  the  purpose  of  effecting  an  affn-mance  on  certifi- 
cate. 

GOLDTHWAITE,  J.— These  affidavits  certainly 
present  a  strong  case,  and  if  the  Court  could  exer- 
cise a  discretion,  it  would  be  inclined  to  deny  the 
motion ;  or,  having  possession  of  the  certificate,  to 
award  a  certiorari^  to  complete  the  record.  But  the 
statute  seems  to  be  imperative.  It  is  to  be  found  in 
Aikin^s  Digest,*  and  provides  that  the  citation,  with  •PageSM, 
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a  transcript  of  the  record  in  the  cause,  shall  be  deli- 
vered to  the  party  applying  for  the  writ  of  error,  or 
his,  her,  or  their  attorney,  to  be,  by  him  or  them,  re- 
turned to  the  next  term  of  the  Supreme  Court;"  and 
if  the  record  is  not  filed  on  or  before  the  third  day  of 
the  Court,  it  shall  be  lawful  for  the  Court,  on  the 
production  of  the  citation  served,  or  a  proper  certi- 
ficate, to  render  a  judgment  of  alfirmance — "  wiltss 
the  plaintiff'  in  error  ^  or  some  other  person,  skill  make 
affidavit^  that  the  transcript  of  the  record  could  not  be 
procured  from  tlie  clerks 

The  affidavits  submitted  in  tliis  cause, seem  to  admit 
that  the  record  is  ready,  awaiting  an  application  for  it. 
The  Court  does  not  wish  to  be  understood  as  deciding, 
that  application  in  person  would  be  necessary — but, 
that  it  must  be  shewn,  tliat  the  record  could  not  be 
obtained  from  the  clerkt  after  Lisinjx  ordinarv  dili- 
gence.  Nor  is  it  supposed  by  the  Court,  that  its  re- 
cognition of  the  strict  rule  iiiiposcd  1)y  the  statute, 
can  be  productive  of  hardsiiip,  as  it  can  always  grant 
the  necessary  relief,  where  it  can  be  shewn,  that  (he 
record  can  not  be  procured;  or  when  it  shall  be  pro- 
duced at  a  subsequent  day  in  term. 

Motion  granted. 


JANUARY  TERM,  1837.  319 


ENGLISH  V8  ANDREWS. 


ENGLISH  VS  ANDREWS. 

As  to  suits  abated  in  the  Supreme  Court. 

1.  Where  the  death  of  a  plaintiff  in  error  is  suggested,  and  no 
personal  representative  afterward  appears,  the  suit  will  be 
abated: — but  judgment  can  not,  in  such  case,  be  rendered 
against  the  sureties  to  the  writ  of  error  bond. 

Porter^  of  counsel  for  the  defendant  in  error,  mov- 
ed to  abate  this  suit,  and  asked  for  judgment  of  af- 
firmance against  the  sureties  to  the  writ  of  error 
bond.  And  he  shewed,  by  the  minutes  of  Court, 
that  at  the  last  term,  the  death  of  the  plaintiff  in 
error,  had  been  suggested;  and  that  no  personal  re- 
presentative had  appeared. 

GOLDTHWAITE,  J.— The  death  of  the  plaintiff 
in  error  w^as  suggested  at  the  last  term  of  this  Court, 
and  no  personal  representatives  have  made  themselves 
parties  to  the  suit. 

It  is  now  moved  by  the  defendant  in  error  to  abate 
the  suit,  and  to  render  judgment  against  the  securi- 
ties on  the  writ  of  error  bond. 

The  suit  must  .be  abated  on  the  authority  of  the 
case  of  Evans  vs  Boggs  et  al^  but  the  Court  does  not  •Minor^sK 
think  that  it   is   authorised  to   render  a  judgment 
against  the  securities  on  the  writ  of  error  bond. 

The  act  of  eighteen   hundred   and  fifteen,!  pro- tAik.  Dig. 
vides,  "  that  in  case  of  dismission  or  discontinuance 
of  the  cause,  the  Supreme  Court  shall  render  judg- 


320  CASES  DETERMINED. 


ENGLISH  V8    ANDREWS. 


ment  against  the  principal  and  security."  And  the  act 
^Aik.  Dig. of  eighteen  hundred  and  twerity-six,*  provides  for 
cases  of  ajjirmance^  and  for  cases   in   which  judg- 
'    ments  shall  be  rendered  against  the  plaintiffs  in  er- 
ror. 

The  case  of  an  abatement  of  a  suit  does  not 
seem  to  be  provided  for,  by  either  of  these  statutes. 
The  latter  part  of  the  motion  is  consequently  de- 
nied. 
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WISWALL  YS  ROSS  and  EARLE. 

As  to  proof  ajid  acknowledgment  ofdeeds^ 

As  to  trust  deedsy  and  the  assent  of  the  cestui  que  trustt 

As  to  evidence  rejected  hy  inferior  Courts, 

1.  That  part  of  the  ordinance  for  the  government  ofthe  Territory 
of  the  United  States,  which  authorised  estates  to  be  conveyed 
by  deeds  of  release,  or  bargain  and  sale,  attested  by  two  wit- 
nesses, was  repealed,  in  this  State,  by  implication,  by  the  act  of 
1803,  respecting  conveyances.* 

2.  A  deed  of  lands  not  attested  by  witnesses,  but  acknowledged 
and  certified  according  to  the  provisions  ofthe  act  of  1803,  is 
as  valid  as  if  executed  before  witnesses. 

3.  Where  a  deed  is  executed  to  one  in  trust,  it  is  not  essential 
to  its  validity,  that  a  corporation,  or  person  for  whose  benefit 
the  deed  is  made,  should  execute  or  express  an  assent  to  it:-^ 
in  the  absence  of  proof  to  the  contrary,  the  assent  of  the  be- 
neficiary will  be  presumed. 

4.  Where  a  grantor  in  possession,  executes  a  conveyance  to  one 
as  a  trustee,  the  title  ofthe  latter,  after  a  sale  under  the  trust 
deed,  cannot  be  defeated  by  evidence,  adduced  by  a  subse- 
quent purchaser  from  the  grantor — that  he  was  in  the  adverse! 
possession  of  the  estate,  when  sold  and  conveyed  by  the 
trustee . 

d.  One  taking  a  mortgage  of  lands,  after  the  mortgagor  has,  by 
previous  deed,  conveyed  the  same  premises  to  a  trustee,  for 
the  payment  of  a  debt,  would  under  a  foreclosure  and  deed 
under  it,  take  only  such  interest  as  the  mortgagor  has  left  af-' 
ter  the  trust  deed  is  discharged . 

6.  Where  the  competency  of  matter  offered  as  testimony,  de- 
pends upon  a  fact  of  which  there  is  no  proof,  or  offer  of  proof 
— it  is  not  error  for  a  Court  to  reject  it. 

7.  A  sale  made  by  a  trustee,  under  a  trust  deed  to  pay  dcbts^ 
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would  not  be  void,  because  the  advertisement  of  the  sale 
omitted  to  specify  the  amount  of  the  debt  for  which  the  pro- 
perty was  sold. 
8.  Testimony  having  any  legal  effect  in  a  cause^  can  not,  in  re- 
spect to  its  weight,  as  proving  a  fact,  be  determined  by  the 
Court.  But,  whether  evidence  tends  to  prove  what  is  perti** 
nent  to  an  issue,  may  properly  be  considered  by  the  Court* 

On  writ  of  error  to  the  Circuit  Court  of  Mobile. 

This  was  trespass,  to  try  titles  to  certain  lots  of 
land,  in  the  city  of  Mobile,  by  Ross  and  Earle  against 
the  plaintiff  in  errolr ;  and  upon  the  plea  of  not  guit 
ty,  a  verdict  and  judgment  were  bad  for  the  plain- 
tiffs below. 

By  a  bill  of  exceptions,  it  was  shewn— that  the 
plaintiffs,  to  maintain  the  issue  on  their  part,  produ- 
ced, and  read  in  evidence  a  deed  of  trust  bearing 
date  the  eighteenth  day  of  March,  eighteen  hundred 
and  twenty-five,  between  Stephen  Chandler,  and  Re- 
becca, his  wife,  of  the  first  part,  John  B*  Hazard  of 
the  second  part,  and  the  President,  Directors  and 
Company  of  the  Tombeckbee  Bank,  of  the  third 
part :  which  deed  conveyed  from  Chandler  and  his 
wife,  to  John  B.  Hazard,  in  trust,  the  lands  in  dis- 
pute in  this  action,  for  the  purpose  of  securing  to  the 
Tombeckbee  bank,  a  certain  debt.  The  deed  was 
attested  but  by  one  witness,  but  was  acknowledged 
by  Chandler  and  his  wife,  and  admitted  to  record. 

Wiswall,  by  his  counsel,  moved  to  exclude  this 
deed  from  the  jury,  but  was  overruled  by  the  Court. 

Wiswall  took  a  further  exception  to  the  deed, 
that  it  was  not  signed  or  sealed  by  the  Tombeckbee 
Bank  Company.  Defendant  then  produced  and  of- 
fered in  evidence,  a  deed  of  mortgage,  dated  thirty- 
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first  of  May,  eighteen  hundred  twenty-five — whereby 
Chandler  conveyed  the  same  premises  to  the  defen- 
dant And  he  likewise  offered  in  evidence  a  bill 
ia  equity  to  foreclose  the  mortgage — a  decree  of 
foreclosure,  an  order  of  sale  under  it,  and  the  deed 
of  the  master  in  Chancery  to  the  defendant,  as  the 
purchaser.  But  all  these  matters,  the  Court  exclu- 
ded from  the  jury. 

It  appeared  in  evidence,  that  other  property  of 
Chandler  had  been  mortgaged  to  secure  the  debt 
due  to  the  bank,  which  was  five  thousand  dollars, 
due  on  the  seventh  June,  eighteen  hundred  and  twen- 
ty-five, which  was  sold  for  the  sum  of  three  thousand 
seven  hundred  and  fifty  dollars :  that  the  notice  of 
the  time  and  place  of  the  sale  of  the  premises  in  diS' 
pute  in  this  action,  as  advertised  by  Hazard,  speci- 
fied all  the  property ;  but  did  not  mention  the  amount 
of  the  balance  due  on  the  said  debt ;  nor  had  the 
amount  paid  been  credited  on  the  deed  of  trust  or 
mortgage* 

The  defendant,  by  his  counsel,  prayed  the  Court  , 
to  charge  the  jury — that  if  the  advertisement  did 
not  show  what  amount  was  due  by  Chandler  to  the 
bank,  the  sale  was  not  a  fair  one ;  and  the  plaintiff 
could  not  recover.  To  give  which  charge,  the  Court 
refused;  and  instructed  the  jury,  that  the  circumstan- 
ces did  not  amount  to  unfairness. 

To  these  matters  the  defendant  filed  exceptions. 

Argued  by  SdUee^  for  the  plaintiff  in  error. 

HOPKINS,  C.  J.— Upon  the  trial  of  this  case,  ia 
the  Circuit  Court  of  Mobile  County,  the  defendants 
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in  error,  who  were  plaintiffs  in  that  Court,  offered  as 
evidence,  a  deed  of  trust,  made  on  the  eighteenth 
day  of  March,  eighteen  hundred  and  twenty-five,  be- 
tween one  Stephen  Chandler  and  his  wife,  oi  the 
first  part,  John  B.  Hazard,  of  the  second  part, 
and  the  President,  Directors  and  Company  of  the 
Tombeckbee  Bank,  of  the  third  part,  by  which  the 
parties  of  the  first  part  conveyed  to  Hazard  the  three 
lots  of  land  in  controversy  between  the  parties  to 
this  suit,  to  secure  a  debt  due  from  Chandler  to  the 
Tombeckbee  bank.  The  defendants  in  error  claim- 
ed title  to  the  lots  by  a  purchase  of  them,  made  at  a 
sale  by  Hazard,  as  a  trustee,  under  the  deed  from 
Chandler  and  his  wife.  Wiswall  excepted  to  the 
opinion  of  the  Circuit  Court,  which  overruled  his 
motion  to  reject  the  deed,  as  evidence. 

In  support  of  this  exception,  so  much  of  the  ordi- 
nance for  the  government  of  the  territory  of  the 
United  States,  north-west  of  the  river  Ohio,  is  relied 
upon,  as  authorised  estates  in  that  territory  to  be 
conveyed,  by  deeds  of  lease  and  release,  or  bargaia 
and  sale,  attested  by  two  witnesses.  This  part  of 
the  ordinance  was  extended,  by  the  articles  of  ces- 
sion and  agreement  between  the  United  States  and 
the  State  of  Georgia,  over  the  territory  ceded  by  the 
latter  to  the  former. 

If  this  part  of  the  ordinance  be  the  law  of  the 
State,  the  deed  of  Chandler  and  his  wife,  which  was 
attested  by  one  witness  only,  conveyed  no  interest 
in  the  lots  to  Hazard.  The  title  to  land  can  be  ac- 
quired, only  according  to  the  laws  of  the  country 
where  it  is  situate. 

It  was  decided  by  this  Court,  in  the  case  of  Ro^ 
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ertsm  Ofid  Barnwell  vs  Kennedy  and  Kitchens,*  that^|^*'^*^'^' 
the  ordinance  was  superseded  by  the  adoption  of  the 
constitution  of  this  State.  Without  determining 
what  would  have  been  the  effect  of  the  constitution 
Upon  the  ordinance,  if  the  latter  had  continued  in 
force  until  the  former  was  adopted,  we  are  of  opin- 
ion, that  the  part  of  the  ordinance  which  is  relied  up- 
on in  this  case,  was  repealed  by  the  statute  of  eigh- 
teen hundred  and  three  of  the  Mississippi  territory. 
By  the  terms  of  the  ordinance,  this  part  of  it  was 
made  revocable,  by  the  legislative  power  of  the  ter- 
ritory. 

The  first  section  of  the  act  of  eighteen  hundred 
and  three,  authorised  any  Judge  of  the  Superior 
Court  of  the  territory,  or  any  justice  of  any  Court 
of  the  County  in  which  the  land  included  in  any 
deed  was  situate,  to  take  the  acknowledgment  of 
the  party,  who  had  executed  a  conveyance  of  land, 
that  such  party  had  signed,  sealed  and  delivered  the 
same,  as  his  voluntary  deed.  Any  such  officer  was 
authorised,  also,  by  the  «ame  section,  to  take  the 
proof  of  the  execution  of  any  such  deed  of  one  or 
more  subscribing  witnesses  to  it. 

It  was  further  enacted,  that  if  a  certificate  of  such 
acknowledgment  or  proof  shall  be  written  upon  such 
deed,  and  signed  by  the  officer  before  whom  the  ac- 
knowledgment was  made,  or  the  proof  was  taken, 
then,  every  such  deed,  so  acknowledged,  or  proved 
and  certified,  "  shall  be  received  in  evidence,  in  any 
Court  of  the  territory,  as  if  the  same  were  then  and 
there  produced  and  proved." 

If  a  certificate  of  the  proper  officer  of  the  grantor's 
acknowledgment,  be  not  as  full  and  conclusive  proof 
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of  the  execution  of  the  deed  as  two  attesting  witness* 
es  could  make,  it  is  not  evidence  from  which  a  gran- 
tee can  receive  any  benefit;  if  he  could  not  prove 
that  two  witnesses  attested  the  execution,  the  proof 
of  the  grantor's  acknowledgment  of  the  same  fact 
would  be  without  any  effect.  The  acknowledg- 
ment authorised  by  the  statute,  is  of  the  execu- 
tion of  the  deed,  and  the  execution  includes  ev- 
ery thing  necessary  to  make  the  deed  complete.  A 
deed  without  witnesses,  but  acknowledged  and  certi- 
fied according  to  the  act  of  eighteen  hundred  and 
three,  is  as  valid  as  it  would  be  with  any  number.— 
By  the  seventh  section  of  that  statute,  it  was  enact- 
ed, that  any  deed  of  land  made  after  the  passage  of 
the  act  shall  be  void  against  a  subsequent  honajide 
purchaser  or  mortgagee,  for  a  valuable  considera- 
tion, not  having  notice  thereof,  unless  such  deed  shall 
be  acknowledged,  or  proved  and  certified,  and  lodged 
in  twelve  months  after  the  time  of  signing,  sealing, 
and  delivering  the  same,  with  the  clerk  of  the  proper 
,  County  Court,  to  be  recorded  ;  provided,  that  such 
deed  shall,  as  between  the  parties  and  their  heirs,  be 
•Aik.  Dig  valid  and  operative.*     This  section  discloses  clearly 

88,91,  n.l.    _  .iT.i  1  111^ 

the  mtention  of  the  Legislature,  that  a  deed  made  af- 
ter the  enactment  of  the  statute,  should  be  as  perfect 
without,  as  with  an  attesting  witness, — if  without  a 
witness  it  be  acknowledged  by  the  grantor,  certified 
and  delivered  within  the  time  limited,  to  the  clerk  of 
the  County  Court  of  the  proper  county,  to  be  record- 
ed, it  is  valid,  not  against  the  grantor  and  his  heirs 
only,  but  against  any  subsequent  purchaser  from  him. 
If  no  such  acknowledgment  be  made,  the  deed,  if  its 
execution  can  be  proved  according  to  the  Common 
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Law,  is  binding  upon  the  grantor  and  his  heirs. — 
Statutes  enacted  since  the  one  of  eighteen  hundred 
and  three,  authorise  other  officers  than  those  which 
have  been  mentioned,  to  take  and  certify  acknow- 
ledgments of  deeds.  The  enactment  in  the  statute  of 
eighteen  hundred  and  three,  of  what  proof  should  be 
required  after  its  passage,  of  the  execution  of  a  deed, 
is  inconsistent  with  the  ordinance.  The  statute  was, 
therefore,  we  think,  a  repeal,  by  implication,  of  the 
part  of  the  ordinance,  upon  which  the  plaintiff  in  er-- 
rorhas  relied*  "'V'^.T^ 

ab.716,720 

After  the  execution  of  the  deed  of  trust,  Chandler"— JPick* 

45 — 10  lb. 

mortgaged  the  same  premises  to  the  plaintiff' in  error,  39-iPayn. 
who  shortly  afterward  obtained  a  decree  for  the  4U7. 
foreclosure  of  the  mortgage,  and  the  sale  of  the  lots. 
At  the  sale,  the  plaintiff"  in  error  became  the  purcha- 
ser, and  received  a  conveyance  of  them  from  the 
commissioner  appointed  by  the  Court  to  make  the 
sale.  The  mortgage,  the  judicial  proceedings  upon 
it,  and  the  deed  from  the  commissioner  to  Wiswall, 
were  offered  by  him  as  evidence  on  the  trial  of  the 
cause,  and  rejected  by  the  Circuit  Court. 

To  sustain  the  exception  to  the  opinion  of  the 
Court,  against  the  admissibility  of  these  deeds  and 
proceedings,  as  evidence,  two  positions  are  relied  up- 
on. The  first  is,  that  as  the  deed  of  trust  was  not  ex- 
ecuted by  the  President,  Directors  and  Company  of 
the  Bank,  it  conveyed  no  interest  to  Hazard,  the 
trustee,  but  made  him  an  agent  of  Chandler  alone, 
with  power  to  sell  the  premises.  That,  as  his  autho- 
rity was  not  connected  with  any  interest  of  his  own 
in  the  premises,  it  was  revocable,  and  was  revoked  < 

by  the  execution  of  the  mortgage,  before  the  power 
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was  executed.  The  consequences  of  this  position,  if 
it  be  well  taken,  would  be,  that  the  purchaser  from 
the  trustee  acquired  no  title,  and  that  tlie  rejected 
deeds  were  competent  testimony  to  show  that  Haz- 
ard had  no  authority  to  convey  the  estate  when  he 
made  the  deed  to  his  vendee.  This  View  of  a  trus- 
tee's power,  is  opposed  by  the  settled  doctrine  on  the 
subject,  which  gives  to  the  deed  the  effect  of  vest- 
ing the  legal  estate  in  the  trustee,  and  neither  re- 
quires the  corporation  or  person  for  whose  benefit 
the  deed  is  made,  to  execute  or  express  his  assent  to 
it.     In  the  absence  of  proof  to  the  contrarVj  the  as- 

•11  Wheat  sent  of  the  beneficiary  is  presumed.* 

siewart98  The  Other  ground  relied  upon  to  show  the  compe- 
tency of  the  rejected  deeds  as  evidence,  is,  that  the 
fact  could  have  been  proved  by  them,  that  the 
plaintiff  in  error  was  in  the  adverse  possession  of  the 
premises,  when  the  trustee  sold  and  conveyed  them, 
and  that,  therefore,  the  deed  of  the  trustee  was  void. 
It  does  not  appear  from  the  record,  that  there  was 
any  stipulation  in  the  deed  of  trust  to  Hazard,  that 
Chandler  should  retain  the  possession  of  the  lots  un- 
til the  trustee  sold  them,  or  that  Wiswall  had  enter- 
ed upon  the  premises  before  they -were  conveyed  by 
Hazard.  But,  the  principle  upon  which  the  last 
objection  to  the  deed  of  Hazard  to  the  defendants 
in  error,  is  founded,  does  not,  in  the  opinion  of  the 
Courts  ^PpJy  t^  ^  sale  made  by  a  trustee  under  a 
deed  creating  the  trust,  at  a  time,  when  the  grantor 
in  the  deed  of  trust  was  in  the  possession  of  the  pre- 
mises, which  were  conveyed  to  the  trustee.  A  sale 
by  a  trustee,  in  such  a  case,  cannot  be  productive  of 
the  mischief,  which  the  principle  is  relied  upon  to 
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prevent.  The  application  of  the  principle  to  such  a 
sale  would  enable  a  grantor  in  a  deed  of  trust  who  was 
left  in  the  possession  of  the  premises,  to  defeat  his 
own  conveyance  founded  upon  a  valuable  and  ade- 
quate consideration,  by  conveying  the  same  estate  to 
another  person,  and  putting  him  in  possession  with  a 
color  of  title.  Authority,  as  well  as  what  appears  to 
us  to  be  reason,  exempts  such  a  sale  from  the  opera- 
tion  of  the  prmciple.*  i6— 6  Am. 

Wiswall  acquired  by  his  purcliase  under  the  decree  sc'^.- 14,  ' 
for  the  foreclosure  of  his  mortgage,  the  interest  only 
that  Chandler  had,  and  which  was  subject  to  the 
deed  of  trust.  The  decree  made  in  a  suit,  to  which 
Hazard  and  the  Bank  were  no  parties,  could  not  en- 
large the  interest  of  Chandler,  change  the  charactei^ 
of  his  estate,  or  enable  Wiswall  to  acquire  more  than 
Cliandler  had  to  convey  when  he  executed  the  mort- 
gage. The  sale  of  the  trustee  ascertained  that  it  re- 
quired the  whole  estate  to  pay  the  debt,  for  the  dis- 
charge of  which  the  trust  was  created,  and  thart  there 
was  no  kind  of  interest  left  undisposed  of,  to  which 
the  claim  of  the  plaintiff  in  error  could  attach. 

It  was  proved  upon  the  trial  of  the  cause,  that  for 
the  debt  of  the  Bank,  which  was  five  thousand  dol- 
lars,  there  was  an  additional  security  in  a  mortgage 
on  other  property  of  Chandler.  That  three  thou- 
sand seven  hundred  and  fifty  doUars  of  the  debt  were 
paid  by  a  sale  of  the  mortgaged  property,  and  that 
the  three  lots  were  sold  together  by  the  trustee  for 
one  thousand  and  fifty  dollars.  As  a  part  of  the  debt 
had  been  paid  before  the  lots  were  sold  by  the  trus- 
tee, it  has  been  contended  for  the  phiintiff  in  error, 
that  he  h.  d  the  right  before  Hazard  executed  the 
4P.  ^         42 


330  CASES    DETERMtN&D 


.  WISWALL  V8  ROSS  AND  BARLE« 


trust,  to  tender  the  balance  of  the  debt  due  to  the 
Bank,  and  relieve  the  premises  from  the  incumbrance 
of  the  trust.  That  if  he  tendered  the  balance,  he 
was  not  entitled  to  any  benefit  from  his  act  without 
giving  the  deeds  which  he  offered  in  evidence,  to 
show  that  he  had  the  right  to  do,  what  it  is  supposed 
he  may  have  done.  It  does  not  appear  that  the  plain-* 
tiff  in  error  offered  proof  of  his  having  tendered  the 
balance  of  the  debt  to  the  Bank,  and  if  he  intended 
to  show  that  his  mortgage,  the  judicial  proceedings 
upon  it,  and  the  deed  from  the  commissioner  to  him, 
were  competent  evidence,  by  proof  that  he  had  ten- 
dered the  balance  of  the  debt  before  the  trustee  sold 
the  lots,  he  should  have  offered  the  proof  of  the  ten- 
der in  connexion  with  the  proceedings  and  his  deeds. 
If  the  competency  of  any  matter  as  testimony,  de- 
pends upon  some  fact,  of  which  there  is  no  proof,  there 
is  no  error  in  rejecting  such  matter,  when  presented 
alone,  and  without  an  offer  to  prove  what  might 
make  it  competent  evidenee. 

It  appears  also  from  the  record,  thaf  the  trustee 
advertised  the  three  lots  for  sale,  and  did  not  state  in 
his  advertisement  the  amount  of  the  debt  secured,  or 
that  any  part  of  it  had  been  paid.  That  he  offered 
and  sold  all  the  lots  together,  for  the  sum  which  has 
been  mentioned,  and  there  is  no  proof  that  the  sum 
w^as  not  the  full  value  of  the  lots.  No  credit,  for  the 
previous  payment  of  a  part  of  the  debt,  was  indorsed 
either  upon  the  deed  of  trust  or  the  mortgage.  Upon 
the  evidence  which  has  been  mentioned,  the  plaintiff 
in  error  moved  the  Circuit  Court  to  instruct  the  ju- 
ry, that  if  the  advertisement  did  not  show  what  sura 
of  money  was  due  by  Chandler  to  the  Bank,  the  sale 
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was  not  a  fair  one,  and  the  defendants  in  error  were 
not  entitled  to  recover.  The  Court  refused  to  give 
the  instruction,  and  instructed  the  jury,  that  the  cir- 
cumstances did  not  make  the  sale  an  unfair  one. — 
We  are  of  opinion  the  instruction  was  properly  re- 
fused. Proof  of  the  omission  in  the  advertisement, 
of  the  amount  of  the  debt,  did  not  make  the  sale  void. 
When  property  is  advertised  to  be  sold  absolutely — 
persons  who  desire  to  purchase  it  look  to  the  adver- 
tisement, not  for  the  amount  of  the  debt  to  be  paid 
from  the  proceeds  of  the  sale,  but  for  a  description  of 
the  property,  that  they  may  ascertain  its  value,  and  ^ 
determine  whether  or  not  they  will  prepare  to  be- 
come bidders  at  the  sale.  As  there  was  no  proof 
that  the  lots  were  sold  for  less  than  their  value,  and 
none  to  show  any  thing  improper  jn  tlie  sale,  there 
was  no  error  in  the  instruction  of  the  Court,  that 
there  was  nothing  proved,  which  shewed  that  the 
sale  was  an  unfair  one.  When  there  is  testimony 
which  has  any  legal  effect  in  a  cause,  it  would  be 
error  for  the  Court  to  determine  the  weight  of  it,  or 
the  fact  that  it  did  or  did  not  ascertain.  But  whe- 
ther evidence  tends  to  prove  any  thing  pertinent  to 
the  issue,  is  a  question  for  the  Court,  and  if  there  be 
no  testimony  that  ought  to  have  any  legal  effect,  it 
is  not  error  for  the  Court  to  inform  the  jury  that  it 
does  not  prove  what  it  does  not  tend  to  prove. 
The  judgment  is  affirmed. 


GOLDTHWAITE,  J.  not  sitting. 
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As  to  proceedings  in  the  Orphans^  Courts  on  the  settler 

merit  and  distribution  of  estates. 
As  to  joinder  of  parties,  in  rvrits  of  error. 

I.  In  proceedings  before  the  Orphans'  Court,  on  the  settlemeDt 
of  estates,  such  entries  should  be  made,  as  to  show — at  whose 
instance  settlements  are  ordered — what  representatives  apr 
pear  before  the  Court,  and  who  claim  under  the  estate,  and 
are  actors  in  the  cause. 

-2.  Cases  may  present  themselves  before  the  Orphans'  Court, 
where  that  Court  mi^ht  properly  pass  upon  the  account  of  the 
executor,  and  yet  have  no  power  to  order  distribution. 

3.  Thus,  where  a  testator,  by  last  will,  vested  the  managemeot 
of  the  estate  in  his  wife,  and  authorised  certain  property  to 
be  divided,  under  her  direction — giving  to  some  heirs,  slaves, 
to  some,  money,  and  making  the  share  of  others  depend  upon 
a  certain  icvent — it  was  held,  under  the  facts,  that  the  Or- 
phans' Court,  had  no  power  to  order  a  distribution. 

4.  One  Executor,  complaining  of  the  judgment  or  decree  of  the 
Orphans'  Court,  rendered  against  several  executors  jointly, 
can  not  prosecute  a  writ  of  error^  without  using  the  name  of 
all;  which  he  may  do,  without  the  consent  of  the  others. 

&.  A  writ  of  error  to  a  decree  or  judgment  against  three  execu- 
'  tors,  prosecuted  only  in  the  name  of  one,  should  be  dismiss- 
>  ,e.d  op  the  mere  act  of  the  Court  itself. 

In  error  to  the  Circuit  Court  of  Clarke  County. 

This  case  originated  in  proceedings,  carried  on  in 
the  Orphans'  Court  of  Clarke  County,  and  removed 
thence,  to  the  Circuit  Court,  by  Garrard  W.  Creagh, 
an  executor,  against  whom,  with  others,  a  decree  of 
the  Orphans'  Court  had  been  rendered.  From  the 
record,  the  following  facts  appeared: 
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Oa  the  seventh  day  of  November,  eighteen  hun- 
dred and  twenty-five,  the  will  of  Ira  Portis,  deceas- 
ed, was  admitted  to  probate,  in  the  County  Court  of 
Clarke  County.     The  will  is  in  these  words — 

"In  the  name  of  God.  I  will,  ordain,  and  consti-- 
tute,  this  my  last  will  and  testament,  in  word$  and  fi- 
gures as  follow.  My  will  and  wish  is,  that  my  es-. 
tate  be  managed  by  my  wife  and  three  of  my  neigh-, 
bor  friends — such  as  the  County  Court  may  appoint, 
that  will  act ;  and  that  they  be  well  paid  for  their 
trouble.  I  want  them,  and  authorise  them  by  this 
will,  to  sell  such  part  of  my  estate,  as  they  may 
think  best  for  the  estate — either  lands,  negroes  or 
other  property ;  or  hire  out  negroes,  or  rent  out 
lands. 

"  My  children  I  want  to  be  learned  some  occupa- 
tion.— If  any  of  them  seems  to  learn  well,  and  it  is 
best  for  them  to  study  a  profession,  set  them  to  do  so: 
if  others  seem  disposed  to  till  the  soil,  set  them  to  do 
so — as  I  wish  all  my  children  to  have  as  good  an 
education  as  their  occupations  may  require. 

"  When  the  first  of  them  shall  come  of  age,  or 
marry,  I  want  those  commissioners,  whom  I  clothe 
with  all  the  authority  of  e:?^ecutors,  to  value  the  two 
thirds  of  my  estate,  after  leaving  one  third  of  all  real 
and  personal  property,  for  my  wife,  into  as  many  lots 
or  apportionments  as  there  are  children  of  mine, 
and  give  them,  as  they  come  of  age,  or  marry,  each 
one,  his  or  her  proportionable  share — observing  to 
give  each  one  such  negroes  or  land  as  my  wife  shall 
think  best — as  I  want  children  and  negroes,  all  ac- 
commodated, if  it  can  be  done ;  and  I  want  the  most 
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obedient  children  to  have  the  most  obedient  negroes, 
or  such  as  their  mother  thinks  will  suit  best. 

*'  If  my  children  should,  any  of  them,  be  obstinate 
— will  not  obey  their  mother,  I  want  them  bound  to 
some  man,  as  will  not  let  them  stroll  about  in  mis- 
chief. If  either  of  my  daughters  marry  a  man  of 
smartness  and  care,  I  want  their  share  given  them 
in  full ;  but  if  the  reverse,  to  a  scamp,  gambler, 
drunkard,  and  so  forth,  make  their  share  very  short, 
and  that  of  the  sorriest  sort,  or  none,  if  he  is  likely  to 
spend  what  he  gets. 

"  If  my  wife  die  before  any  or  all  of  my  children 
get  their  shares,  I  want  her  third  thrown  in  and  di- 
vided; and  if  any  have  drawn  their  share  of  the 
two  thirds  given  them,  with  the  others,  which 
have  not  drawn  their  share  of  the  one  third  reserv- 
ed to  her,  for  life,  and  then  share  the  whole  estate, 
or  each,  one  part,  as  before  divided. — As  I  do  not 
mean  by  this  will,  that  each  child  shall  have  his 
equal  share  of  all  the  land  and  all  the  negroes — as 
it  will  be  best  for  some  of  them  to  have  land,  and 
some  negroes,  or  perhaps  some  money — so  each  gets 
his  share  in  value,  as  before  directed. 

"  I  will  name,  for  commissioners  or  executors,  if 
they  continue  in  the  neighborhood,  and  will  act,  Ed- 
ward Kenedy,  Robert  Lee,  and  William  H.  Jones.— 
If  they,  or  either  of  them  do  not  act,  I  want  the 
County  Court  to  appoint  such  as  will  act." 

This  will  was  signed  and  witnessed  in  such  man- 
ner as  required  to  pass  real  estate,  and  letters  testa- 
mentary were  granted  to  Mary  Portis,  as  executrix : 
Robert  Lee  and  William  H.  Jones,  as  executors,  and 
G,  W.  Crea2:lv  to  act  as  executor  with  them,  in  con- 
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formity  with  the  power  of  appointment  given  by  the 
will.  * 

The  estate  of  the  testator,  as  appeared  by  the  in* 
veritories  in  the  record,  amounted  to  near  fifteen  thou-* 
sand  dollars,  and  consisted  of  slaves  and  other  per-* 
sonal  property,  and  lands. 

Inventories  of  the  estate,  and  an  account  sales  of 
a  portion  of  the  same  were  returned  by  William  H» 
Jones,  Robert  Lee,  and  G.  W.  Creagh,  after  which 
no  further  action  on  the  said  estate,  or  in  relation 
thereto,  was  had  in  the  said  County  Court,  until  the 
fourth  day  of  November,  eighteen  htmdred  and  thir^ 
ty-three,  when  the  following  order  was  made : 

"Ordered  by  the  Court,  that  a  citation  issue  to  G. 
W.  Creagh,  Mary  Portis,  (now  Mary  Gordon,)  and 
Robert  Lee,  executors  of  the  last  will  and  testament 
of  Ira  Portis,  deceased,  that  they  be  and  appear  be- 
fore the  honorable  the  Orphans'  Court  of  Clark 
county,  to  shew  cause,  if  any  they  have,  why  said 
estate  should  not  be  settled  according  to  law. 

"  Ordered,  that  notice  be  given  by  publication  in 
the  Mobile  Commercial  Register  and  Patriot,  for  six 
months  successively,  to  all  persons  interested  in  the 
estate  of  Ira  Portis,  deceased,  that  the  executors  of 
said  estate  will,  on  the  first  Monday  in  January  next, 
present  to  the  Judge  of  the  County  Court  of  Clark 
county,  State  of  Alabama,  at  Macon,  their  accounts 
and  vouchers,  for  allowance  and  final  settlement,  at 
which  time  all  persons  interested  will  attend,  if  they 
think  proper*" 

On  the  first  Monday  in  January,  eighteen  hundred 
and  thirty-four,  it  was  ordered  by  the  Court,  that  the 
joint  report  of  G.  W.  Creagh,  one  of  the  executors  of 
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the  estate  of  Ira  Port  is,  deceased,  and  William  F. 
JoneSj  administrator  of  the  estate  of  William  H. 
Jones,  deceased,  was  ordered  to  be  received,  record- 
ed and  tiled.  As  their  accounts  are  not  necessary  to 
the  understanding  of  the  casCj  it  is  not  deemed  ne- 
cessary to  further  advert  to  them; 

The  final  settlement  of  the  estate  was  continued 
or  postponed,  from  time  to  time,  until  the  first  Mon- 
day of  June,  eighteen  hundred  and  thirty-four,  when 
the  following  entry  appeared  in  the  record  of  the 
cause : 

"  On  this  day,  the  executors  of^Ira  Portis  appear- 
ed, in  conformity  lo  public  notice,  which  notice  had 
been  agreeably  to  law,  and  presented  their  account 
against  the  estate  of  Ira  Portis,  for  final  settlement." 

Who  the  executors  were,  vvho  appeared,  could  not 
be  ascertained,  with  certainty,  from  the  record.  The 
citation  was  ordered  against  G.  W.  Creagh,  Mary 
Portis,  now  Mary  Gordon,  and  Robert  Lee :  and  it 
may  be  fairly  inferred  from  subsequent  parts  of  the 
record,  that  they  were  present.  No  suggestion  of 
the  death  of  William  H.  Jones,  other  than  the  rendi- 
tion of  the  account  by  his  administrator,  appeared; 
lior  Was  any  suggestion  made  of  the  intermarriage  or 
coverture  of  Mary  Portis,  though  it  may  be  inferred 
that  she  was  then  known  by  the  name  of  Gordon- 
most  probably  a  widow  a  second  time.  Nor  did  it 
in  any  manner  appear,  other  than  by  the  rendition 
of  judgments  in  their  favor,  what  individuals  inter- 
ested in  the  estate,  were  before  the  Court.  The  re- 
cord then  proceeded  to  state : 

*•  The  executors  presented  their  accounts  against 
the  estate  of  Ira  Portis,  up  to  this  date.     This  ac- 
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count  was  objected  to,  in  this  shape,  and  the  execu- 
tors were  ordered  to  present  their  accounts  against 
the  estate  up  to  the  time  the  first  heirs  married  or  came 
of  age ;  and  against  the  estate  and  individual  heirs 
after  tliat  time.  The  executors  then  presented  their 
accounts  against  the  estate  up  to  January,  eighteen 
hundred  and  twenty-eight,  for  the  sum  of  two  thous- 
and nine  hundred  and  twenty  dollars  and  seventy-nine 
cents,  which  was  allowed,  and  passed  by  the  Court. 

"  The  executors  then  presented  their  accounts 
against  the  individual  heirs,  for  board,  tuition  and 
clothing,  properly  proven  and  authenticated,  up  to 
this  date;  which  the  Court  rejected.  The  Court  de- 
cided, that  the  executors  had  no  right,  after  the  first 
heir  married,  or  came  of  age,  to  charge  either  the 
estate,  or  the  heirs  individually,  for  either  board,  tui* 
tion  or  clothing;  and  that  if  the  executors  had  paid 
their  accounts  for  either,  they  must  look  to  the  heirs 
or  their  guardians,  in  another  Court,  for  the  reason 
that,  at  that  time,  the  plantation  was  broken  up,  and 
the  property  partly  distributed  among  the  heirs. 

"It  also  appeared,  on  the  examination  of  all  the 
accounts,  claims^  and  vouchers,  which  the  Court  ad- 
mitted, against  the  estate,  and  the  amount  which  the 
executors  had  received  for  said  estate,  from  all  sour- 
ces, that  the  sum  of  seven  thousand  nine  hundred 
and  ninety-five  dollars  and  sixty-three  cents,  still  re- 
mained in  their  hands  unaccounted  for;  and  the^um 
of  two  hundred  and  ninety-six  dollars  and  sixty-five 

cents,  theretofore  retained  as  due  said  estate,  from 

« 

the  estate  of  William  H.  Jones,  a  former  executor- 
amounting,  in  all.  to  the  sum  of  eight  thousand  two 
hundred  and   ninety-two  dollars  and   twenty-eight 
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cents ;  which  said  sum  was  ordered  and  decreed  to 
be  distributed  among  the  heirs,  in  the  following  man* 
ner : 

To  Mary  Portis,  former  widow,  -  $191  48  J 
"  Samuel  M'Call,  in  right  of  his  wife,  60  92| 
"  Joseph  P.  Portis,  ...  -  50  92| 
«  Solomon  W.Porlis,  -  -  -  152  1 /J 
"  Samuel  G.  Portis,  -  -  -  -  352  82| 
"  Norflet  Goodwin,  in  right  of  his  wife,  646  49| 
"  David  Y.  Portis,  -  -  -  -  794  89| 
"  John  W.  Portis,  .         -         -        794  89| 

"  Edmund  M.  Portis,  -         -         -   794  89| 

"  Benjamin  P.  Portis,     -         -         -        794  89| 
«  Darius  M.  Portis,     -         -         -         -  794  89| 

S5,420  32f 

Which  said  several  sums  it  was  ordered,  should  be 
paid,  by  the  said  executors,  to  each  heir  respectively, 
for  which  execution  might  issue;  except  in  the  cases 
of  John,  David,  Edmund,  Benjamin  and  Darius — in 
which  cases,  if  executions  were  required  before  the 
first  day  of  January,  eighteen  hundred  and  thirty- 
five,  the  sum  of  one  hundred  and  sixty-one  dollars 
should  be  deducted,  in  each  case ;  and  after  the  first 
day  of  January^  eigl)teen  hundred  and  thirty-five, 
execution  mi^ht  issue  for  the  full  amount. 

The  record  contained  the  remilitws  of  several 
of  those  persons,  for  portions  of  the  sums  decreed  to 
them;  and  proceeded  with  a  statement  of  particular 
slaves,  and  cattle,  having  been  delivered  to  the  wi- 
dow and  many  of  the  heirs  before  named  ;  and  then 
proceeded  with — 

"It  also  appeared  to  the  satisfaction  of  the  Court, 
that  the  following  negroes,"  (specifying  twelve,  and 
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their  respective  real  value,  ("  were  still  remaining  in 
the  hands  of  the  executors ;  and  thereupon,  the  exe- 
cutors produced  the  lots  in  which  they  had  divided 
the  negroes,  when  the  first  heir  married;  and  the 
Court  ordered  that  a  lot  be  drawn  for  each  heir;— 
whereupon  David  Y.  Portis  drew  Lyden,"  and  oth- 
ers, valued  at  six  hundred  and  twenty-five  dollars 
and  the  others  were  divided  in  the  same  manner, 
among  several  of  the  children.  And,  in  relation  to 
the  negroes  drawn  by  David  Y.  Portis,  the  Court  * W- 
dered  and  decreed,  that  the  executors  deliver  the 
said  negroes  to  David  Y.  Portis,  after  the  first  day  of 
January,  eighteen  hundred  and  thirty-five." — And  a 
similar  order  was  made,  in  relation  to  the  negroes 
drawn  by  the  other  children. 

The  Court  then  proceeded  to  make  an  order,  in 
relation  to  the  payment  of  monies,  which  should 
subsequently  be  received  by  the  e;tecutors,  of  a  suf- 
ficient sum  to  each  heir,  to  equalise  the  respective 
value  of  the  slaves  drawn  by  them. 

It  also  appeared  in  the  accounts  as  stated,  that  the 
sum  of  seven  hundred' and  forty-two  dollars  would 
be  due,  for  negro  hire,  on  the  first  of  January,  eigh- 
teen hundred  and  thirty-five,  which  formed  a  part  of 
the  sum  ordered  to  be  distributed.  ^ 

The  record  of  the  acts  of  tiie  Countv  Court  was 
concluded  by  the  following  order. 

"  It  appearing  to  the  satisfaction  of  the  Court,  that 
the  executors  have  fully  accounted  for  all  the  funds 
which  have  come  into  their  hands  up  to  this  date ; 
and  Robert  Lee,  one  of  the  executors,  having  come 
into  Court,  and  tendered  his  resignation,  as  executor 
of  said  estate, — It  is  ordered  and  decreed,  that  Rob- 
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ert  Lee  be  henceforth  discharged  from  any  farther 
liability  as  executor  of  said  estate." 

On  the  twenty-first  of  July,  eighteen  hundred  and 
thirty-four,  G.  W.  Creagh  sued  out  his  writ  of  error, 
to  the  Circuit  Court,  to  reverse  the  proceedings  of 
the  County  Court,  so  far  as  related  to  the  judgment 
of  the  Court  in  favor  of  David  Y.  Portis;  and  on  the 
return  of  the  record  into  that  Court,  assigned  for  er- 
ror— 

1st.  That  the  Court  below  erred,  in  not  allowing 
and  passing  the  accounts  of  the  executors  of  Ira 
Portis,  up  to  the  day  of  settlement. 

2ndly.  In  not  allowing  the  account  of  the  execu- 
tors, for  board,  tuition  and  clothing,  when  presented, 
properly  proven  and  authenticated,  against  the  indi- 
vidual heirs ;  and  in  refusing  to  pass  the  account  of 
David  Y.  Portis,  who  was  one  of  the  individual 
heirs. 

3dly.  In  giving  judgment  against  the  executors, 
for  the  hire  of  negroes,  for  the  year  eighteen  hundred 
and  thirty-four,  which  appears  by  the  record,  not  to 
be  due  until  the  first  of  January,  eighteen  hundred 
and  thirty-five. 

4thly.  In  ordering  a  division  of  the  remaining  ne- 
groes, by  lottery. 

5thly.  In  ordering  that  the  executors  should  deli- 
ver to  the  said  David  Y.  Portis,  the  negroes  drawn 
bv  him. 

6thly.  In  ordering  the  sum  of  one  hundred  and  sixty 
one  dollars  should  be  deducted  from  the  judgment 
rendered  in  favor  of  said  Portis,  if  execution  on  the 
same,  was  required,  before  the  first  day  of  January, 
eighteen  hundred  and  thirty-five. 
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Oq  these  assignments  of  error,  there  was  a  join- 
der in  the  Circuit  Court,  which,  at  the  fall  term, 
eighteen  hundred  and  thirty-four,  reversed  the  judg- 
ment of  the  County  Court,  and  remanded  the  cause 
for  further  proceedings.  Portis  now  re-moves  that 
judgment  to  this  Court,  by  writ  of  error;  and  assigns 
for  causes  of  error,  that  the  Circuit  Court  reversed 
the  judgment  of  the  County  Court. 

Baghy^  for  the  plaintiff  in  error. 
Porter^  contra. 

GOLDTHWAITE,  J.— It  is  apparent,  that  this 
record  presents  some  striking  irregularities,  in  rela- 
tion to  the  statement  of  the  names  of  the  contesting 
parties — the  several  interests  of  those  claiming  a 
right  to  contest  the  accounts  of  the  executors;  and, 
it  is  much  to  be  regretted,  that  a  Court,  possessing  so 
extensive  a  jurisdiction,  and  of  such  direct  and  press- 
ing importance  to  the  community,  as  the  Orphans' 
Court  of  the  several  Counties,  should  be  so  little  go- 
verned, by  any  settled  rules  of  practice  and  proceed- 
ings. 

In  the  present  case,  it  should  have  been  distinctly 
shewn,  at  whose  instance  this  settlement  was  requir- 
ed to  be  made — what  executors  appeared  before  the 
Court — who  claimed  to  be  interested  in  the  will, 
and  in  what  shares  or  proportions — and  which,  if 
any,  were  the  actors  against  the  executors.  It  would 
be  prudent  and  correct  in  all  cases,  where  the  County 
Court  assumes  jurrisdiction  of  any  cause,  of  a  testa- 
mentary character,  to  cause  all  its  suitors  to  pro- 
pound their  allegations  and  interests,  in  writing — so 
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that  an  appellate  tribunal  might,  see,  at  a  glance, 
who  are  the  suitors,  before  the  Court  below  ;  and  in 
what  manner  the  action  of  the  Court  is  had  on  their 
respective  claims  and  rights.  If  this  was  done, 
much  litigation,  expense  and  vexation,  would  be  sav- 
ed to  ail  persons  concerned. 

Although  the  conclusiuii  to  which  this  Court  has 
been  forced,  by  tiie  state  of  tlie  record  in  this  case, 
is  one  wiiich  would  relieve  tlicin  from  the  considera- 
tion of  the  merits  of  tiiis  cause  ;  yet,  as  the  case  may 
undergo  tlie  further  action  of  the  Courts,  they  will 
proceed  to  ex])ress  their  opinion  on  the  same, 

Tiie  third,  foijrlh  and  fifth  assignments  of  error,  al- 
though seeking  to  reverse  the  particular  judgments 
thereby  complained  of,  involve  the  general  inquiry, 
if  the  County  Court,  in  tlie  case  presented  by  there- 
cord,  had  jurisdiction  to  render  any  decree,  dis- 
tributing the  estate  of  the  testator,  and  to  award 
execution,  in  favor  of  those  claiming  under  the  will. 

The  judge  of  the  County  Court  seems  to  have  en- 
tertained the  opinion,  tiuit  he  had  jurisdiction,  as  well 
to  award  distribution  to  the  several  children,  as  to 
proceed  to  the  settlement  of  the  accounts  i»f  the  exe- 
cutors. Now,  many  cases  may,  and  in  fact  do  exist, 
in  which  he  would  have  the  right  to  pass  on  the  ac- 
counts, and  yet  not  to  make  distribution;  and  there 
may,  no  doubt,  be  some  cases,  where  a  distribution 
mijjht  be  made  under  a  will.     The  act  of  eifi:hteen 

•Alk  Ditf. ^^'^^''^^  ^"^^  thirty,'^  would  seem  to  authorise  such 

**^         a  conclusion. 

A  reference  to  the  terms  of  the  will  of  the  testa- 
tor, in  this  case,  must  satisfy  every  one,  that  it  con- 
fers on  the  widow  and  executors,  important  duties 
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and  confidential  trusts — that  it  vests  with  them,  im- 
plicit confidence  and  great  discretionary  powers  :-^ 
the  estate  is  to  be  managed  by  the  wife — the  ne- 
groes divided,  as  she  directs — lands  and  slaves  to  be 
given  to  one  —  slaves  and  money  to  another,  wiien, 
in  a  certain  event,  others  may  be  cut  ofl',  in  the  ex- 
pressive languagvO  of  the  testator,  "  very  short."  It 
can  not  be,  that  it  was  ever  intended  that  such  trusts 
as  these  should  be  overturned,  and  the  estate  distri« 
buted  as  if  the  father  had  made  no  will. 

The  Court  are  unanimously  of  opinion,  that  the 
County  Court  has  no  jurisdit:tion  to  proceed  to  a  dis- 
tribution, in  this  cause ;  and  would  have  affirmed  the 
judgment  of  the  Circuit  Court,  reversing  the  proceed- 
ings of  the  County  Court,  if  irregularities  had  not  in- 
tervened, which  w^ould  render  this  course  improper. 

The  County  Court  rendered  a  judgment  against 
the  executors  of  the  will  of  Ira  Portis. — There  were 
then,  before  that  Court,  Mary  Gordon,  executrix,  G. 
W.  Creagh  and  Robert  Lee,  executors;  and  the  ef- 
fect of  the  judgment  there  rendered,  is  a  joint  one^ 
against  all  three. — Creagh  had  a  right  to  sue  out  ai 
writ  of  error  in  the  name  of  all — even  without  their 
consent;  and  could  not  take  a  writ  of  error,  in  his 
own  name,  or  if  so  done,  it  would  give  the  Court  no 
jurisdiction;  and  the  writ  of  error  would  be  dismis- 
sed. Such  is  the  settled  practice  of  this  Court,  re- 
cognised by  numerous  decisions.— Ca//er  vs  Briitain*^] 
Eastland  vs  Jones  et  al'\ — Adams  vs  RobinsmiX — jibes' 
Stvift  vs  HilU  i^  ^^Xis!''' 

And,  the  Court  is  bound  to  dismiss  a  cause  impro-  mstewait 

,  ,  *■  and  Porter' 

perly  brought,  on  its  own  mere  motion,  as  it  can  have  253,andca^ 
jurisdiction  alone  by  writ  of  error. — Jamison  vs  Col'  dttd. 
burn.^ 
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The  Circuit  Court  had,  therefore,  no  jurisdiction 
to  proceed  and  render  any  judgment  of  affirmance, 
or  reversal ;  but  should  have  dismissed  the  writ  of 
error. 

This  Court,  therefore,  reverses  the  judgment  of 
the  Circuit  Court;  and,  proceeding  to  render  such 
judgment  as  that  Court  should  have  rendered,  directs 
that  the  writ  of  error  to  the  County  Court  be  quash* 
ed,  for  the  non-joinder  of  the  other  parties  to  the 
judgment  of  the  County  Court. 

In  the  case  of  Goodwin  vs  Creagh,  depending  on 
the  same  facts,  a  like  judgment  is  rendered. 


JANUARY   TERM,    1837.  345 

-    -  J-  — — — -  ■■■        II  I    ■     11  >  ■ 

CALHOUN,  Judge,  &C.    VS  LUNSFORD,  et  al. 


CALHOUN,  Judge,  &C.   V9  LUNSFORD,    Ct  al. 

As  to  the  hand  of  a  tax  collector. 

1.  No  actioQ  can  be  maintained  by  the  successor  of  a  Judge  of 
the  County  Court,  upon  the  bond  of  an  assessor  and  collec- 
tor of  taxes,  made  payable  to  the  Judge — such  bond,  by  sta- 
tute, being  required  to  be  made  payable  to  the  Governor. 

In  error  to  the  Circuit  Court  of  Dallas. 

This  was  an  action  coimnenced  by  the  plaintiff*  in 
error,  in  his  capacity  of  Judge  of  the  County  Court 
ofDallas  county,  against  Lunsford,  apd  others,  his  su- 
reties ;  and  was  founded  upon  the  bond  of  Lunsford, 
as  an  assessor  and  collector  of  taxes.  Tiie  bond  was, 
by  its  terms,  made  payable  to  one  Clinton,  Judge  of 
t!ie  County  Court  of  Dallas;  and  theplaintiff  alledg- 
ed  himself  to  be  the  successor  in  that  office,  of  the 
s:iij  Clinton,  and  brought  this  action  to  recover,  for 
the  failure  of  the  defendant  to  assess,  collect  and  pay 
over,  the  county  taxes,  during  the  year  eighteen  hun- 
dred and  thirty-three. 

A  demurrer  was  filed  to  the  declaration  which 
wassustained,  and  judgment  given  for  the  defendants. 
This  judgment  was  here  assigned  in  error. 

Edwards^  for  plalntifTin  error — /.  B.  ClarJc^  contra. 

HOPKINS,  C.  J. — In  this  case  the  action  is  upon 
a  penal  bond  made  by  the  defendants,  and  payable 
to  Richard  S.  Clinton,  Judge  of  the  County  Court  of 
4P.  44 
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Dallas  county,  or  his  successors  in  office.  The  bond 
was  subject  to  a  condition,  in  which  the  election  of 
Lunsford,  one  of  the  obligors,  to  Ihe  office  of  assessor 
and  tax  collector  of  Dallas  county  was  recited.  By 
the  condition,  the  bond  was  to  become  void  if  Luns- 
ford' should  faithfully  discharge  the  duties  of  his  of- 
fice. The  action  was  brought  by  the  plaintiflF  in  er- 
ror, as  the  successor  in  office  of  Richard  S.  Clinton. 
In  the  declaration  the  condition  is  set  out,  and  breach- 
es of  it  are  assigned.  The  defendants  demurred  to 
the  declaration,  and  judgment  was  rendered  for  them 
upon  the  demurrer.  It  is  assigned  for  error  in  this 
Court,  that  the  Circuit  Court  erred  in  sustaining  the 
demurrer. 

Our  statute  law  requires  an  assessor  and  tax  col- 
lector to  make  a  penal  bond,  with  sureties  and  a  con- 
dition, which  the  law  prescribes.  The  law  requires 
that  the  bond  be  made  payable  to  the  Governor  of 
the  State  and  his  successors  in  office,  and  that  it  be 
approved  by  the  Judge  of  the  County  Court  of  the 
county  in  which  the  assessor  shall  be  elected.  A 
Judge  of  a  County  Court  has  corporate  powers,  so 
far  as  to  enable  him  to  dischars^e  his  official  duties. 
The  successor  in  office  of  such  a  Judge  would  be  en- 
titled to  an  action  upon  any  contract  that  the  Judge 
was  authorised  to  make,  and  had  entered  into  in  his 
official  capacity,  and  upon  which  the  Judge  would 
have  a  right  of  action,  if  he  had  continued  in  the  of- 
fice. But  it  was  not  necessary  for  Judge  Clinton  to 
take  the  bond  injthis  case  payable  to  himself,  to  en- 
able him  to  perform  any  official  duty,  which  was  re- 
quired of  him.  His  duties  in  relation  to  the  official 
bond  of  the  assessor  and  tax  collector,  were  definite. 
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He  was  required  to  fix  the  penalty  of  the  bond,  to 
approve  it,  and  cause  it  to  be  recorded  in  the  ofiice  of 
the  clerk  of  his  Court.  In  taking  the  bond  payable 
to  himself,  lie  acted  in  his  natural  capacity;  and  al- 
though the  bond  was  made  payable  to  him,  as  the 
Judge  of  the  County  Court  of  Dallas  county,  or  his 
successors  in  office,  yet  as  he  had  no  authority  to  take 
it  to  himself  in  his  official  capacity,  the  legal  effect 
of  the  bond  is  the  same  that  it  would  be  if  his  official 
character  had  been  omitted  in  the  bond.  As  the 
declaration  showed  that  the  plaintiff  had  no  right  to 
the  action,  the  demurrer  of  the  defendants  was  pro- 
perly sustained. 

Whether  Clinton,  or  his  representatives,  if  he  be 
dead,  could  maintain  an  action  upon  the  bond,  for  the 
use  of  the  county  or  its  treasurer,  on  the  ground  that 
the  bond  was  voluntarily  made,  and  by  mistake  sub- 
stituted by  the  parties  for  the  bond  required  by  thej«»8johnf. 
statute,  is  a  question,  upon  wiiich,  we  express  no f^P^^,;-»f  -  ^  • 
opinion.*  '•  |f,f'p^^''  -  ^ 

The  judgment  is  affirmed.  36.422. 
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EVANS  VS  BRIDGES. 

As  to  the  caption  of  a  declaration. 

As  to  judgments  too  large. 

As  to  actions  upon  Bills  of  Exciiange. 

1.  It  is  not  necessary,  that  a  declaration  should  be  entitled  of 
any  particular  term;  or  whether  it  have  a  caption,  or  what 
that  caption  be — so  it  discloses  a  good  cause  of  action. 

2.  That  a  declaration  is  entitled  of  a  term,  subsequent  to  that  at 
which  judgment  is  rendered,  is  no  error — provided  it  appears 
that  the  declaration  was  in  Court  before  judgment. 

;3.    A  judgment,  on  verdict,  for  an  amount  greater  than  is  au- 
thorised by  the  cause  of  action  sued  on,  can  not  be  reached  in 
error. 
4.  Such  matter,  it  seems,  can  only  be  taken  advantage  of,  by 
application  for  a  new  trial. 
L  B,  It  is  not  essential,  to  fix  the  liability  of  the  drawer  or  indorsers 
^>^#rLiil>V  ^'      i        ^^  ^  ^^^^  ^^  exchange,  that  it  should  be  presented  for   accep- 

6.  But,  where  a  bill  of  Exchange  is  presented  for  acceptance, 
which  is  refused,  and  notice  given  to  the  parties,  it  is  not  es- 
sential to  present  the  bill  for  payment  at  maturity. 

7.  The  right  of  action  of  a  holder  of  a  bill  of  exchange,  becomes 
complete,  upon  its  non-acceptance,  protest  and  notice. 

On  a  writ  of  error  to  the  Circuit  Court  of  Wilcox. 

The  action  in  this  case  was  upon  a  bill  of  ex- 
change, by  the  indorsee,  against  the  drawer.  The 
bill  was  made  negotiable  and  payable,  at  the  Branch 
of  the  Bank  of  the  State  of  Alal)aina  at  Mobile,  for 
the  sum  of  five  hundred  and  ninrty-five  dollars,  and 
w^•ls  d:io  at  r.inctv  divs  froiu  i!r  d:'.!c\  wiiich  was  the 
seventeenth  day  of  December,  eighteen  hundred  and 
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thirty-three.  The  suit  was  commenced  on  the  eighth 
day  of  August,  eighteen  hundred  and  thirty-four,  and 
the  declaration  averred  a  protest,  for  non-acceptance, 
on  the  twenty-sixth  day  of  December,  eighteen  hun- 
dred  and  thirty-three. 

The  defendant  demurred,  which  being  overruled, 
judgment  upon  verdict  was  rendered  for  the  plaintifif, 
for  the  sum  of  seven  hundred  and  thirty-three  dol- 
lars and  seventy-four  cents. 

The  decision  of  the  Court,  in  overruling  the  de- 
murrer, was  here  assigned  in  error. 

Porter  and  Stewart,  for  the  plaintiff  in  error. 
/.  B,  Clarke^  contra. 

COLLIER,  J. — Three  points  have  been  raised,  by 
the  plaintiff  in  this  case. 

1st.  That  the  declaration,  being  entitled  of  a  term 
subsequent  to  the  rendition  of  judgment  by  the  Cir- 
cuit Court,  there  was  no  warrant  for  the  judgment. 

2d.  That  the  verdict  and  judgment  are  for  a  sum, 
larger  than  the  cause  of  action,  disclosed  in  the  re- 
cord, authorised. 

3d.  That,  though  a  bill  of  exchange  be  protested 
for  non-acceptance,  and  notice  thereof  given  to  the 
drawer,  yet  the  holder  is  not  authorised  to  maintain 
an  action,  unless  payment  of  (he  bill  is  demanded  at 
maturity,  and  notice  of  non-payment  duly  given. 

From  the  record,  it  appears  that  the  plaintiff,  on 
the  seventeenth  of  December,  eighteen  hundred  and 
thirty-three,  drew  on  Mr.  George  M.  Rives,  at  Mobile, 
in  Aivor  of  the  defendant,  at  ninety  days'  date,  Xoi 
fiye  hundred  and  ninety  dollars ;  which  bill  was  pro- 
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tested,  for  non-acceptance,  on  the  twenty-sixth  of 
the  same  month,  and  notice  thereof  duly  given  to 
tlie  drawer. 

At  the  term  of  the  Circuit  Court  of  Wilcox  Coun- 
ty, holden  in  May,  eighteen  hundred  and  thirty-five, 
a  judgment  was  rendered  on  verdict,  for  seven  hun- 
dred and  thirty-three  dollars  and  seventy-four  cents; 
a  demurrer  to  the  declaration  having  been  first  over- 
ruled. 

1.  The  first  point  we  think  untenable. — It  is  not 
essential  to  a  declaration,  that  it  should  be  entitled  of 
any  parlicuU\r  term  ;  and  no  matter  what  be  its  cap- 
tion, or  whether  it  have  any, — if  it  discloses  a  good 
cause  of  action,  it  well  subserves  its  appropriate  of- 
fice. It  is  certainly  proper,  that  the  declaration 
should  be  in  Court  before  judgment,  to  authorise  its 
rendition  ;  and  where  the  reverse  appears,  the  judg- 
ment should  be  reversed.  The  entry  of  the  judg- 
ment, in  this  case,  suflicienlly  advises  us,  that  the  de- 
claration was  rcii^nlarly  filed,  in  reciting,  that,  the 
parlies  caine,  by  their  atiormes,  ajid  the  demurrer  to 
tlie  declaration,  having  been  argued,  S^-c.  was  overruled. 

2.  In  respect  to  the  second  point,  it  has  been  de- 
termined by  this  Court,  that,  where  a  judgment  fol- 
lowing a  verdict,  is  rendered  for  a  sum  larger  than  is 
warranted  by  the  liability  sued  on,  it  cannot  be  re- 
versed on  error.  The  remedy  of  the  party  aggriev- 
ed, in  such  case,  is  an  application  for  new  trial. — 
See  Moore  vs  Coolidge.f 

•I  Porter,  3.  The  Undertaking  of  the  parties,  drawing  and 
endorsing  a  bill  of  exchange,  (such  as  the  one  before 
us,)  when  it  is  thrown  into  circulation,  is,  that  the 
drawee  shall  both  accept  and  pay  it.     This  engage- 
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ment  of  the  drawer  and  endorsers,  does  not  oblige  J 
the  holder  to  present  it  for  acceptance.     If,  ho vv ever, 
he  does  present  it,  and  acceptance  is  refused,  it  is 
considered  as  dishonored,  and  due  notice  must  be  gi- 
ven to  Jill  prior  parties  whom  it  is  desired  to  charge."^'  \3  Kent'^ 
Bank  of  Washmgtmi  vs.  TripleM,  et  al^ — Tow7isley  u  PGt.j^. 
vs.  SumraU-X     An  acceptance  being  once  refused,  *^  *^- *^^- 
the  holder  need  not  present  the  bill  for  payment  fwt 
the  time  appointed  on  its  face  for  its  maturity  :  the 
liability  of  the  parties  is  already  fixed  by  the  non- 
acceptance  and  notice. — Miller  vs.  Hackley,^     Nor^yg^^'"*^' 
need  the  holder  wait  until  the  time  for  payment  ex- 
pires; his  right  of  action  is  complete  by  the  non-ac- 
ceptance, protest,  and  notice. —  Wallace  vs.  Agri/\\  —  lU  Mason, 
Winthrop  vs.  Pepoon\[ — Milford  vs.  Mayor"^^ — Bal-'^nniiyAm 
lingalls  vs.  Gloster.XX  tta^iSji 

These  rules,  it  may  be  remarked,  do  not  grow  out'^^j^^^^g^*^"* 
of  the  Common  Law,  strictly  so  called,  but  result  <'' 
from  commercial  law — to  which,  as  securities  for  ] 
money,  bills  of  exchange  owe  their  origin  ;  and  to    ^ 
the  control  of  which,  they  are  peculiarly  subject.  < 

By  the  contract  arising  out  of  the  acceptance  of  a 
bill,  the  acceptor  stipulates  nnconditionally  to  pay 
the  bill  at  its  maturity.  By  the  act  of  drawing  and 
endorsing,  the  drawer  and  endorsers  stipulate,  Jirst^  ; 
that  the  drawee  shall  accept  the  bill  on  presentment;  , 
secondly^  that  he  shall  pay  it  at  maturity :  and 
if  he  does  not,  and  they  receive  due  notice  thereof, 
that  they  will  make  arood  his  default.  Such  beins: 
the  character  of  the  undertaking,  it  folio  a^s,  that  if 
the  holder  choose  to  avail  himself  of  the  j/?r5^  stipula- 
tion^ he  may  have  his  action  for  a  breach. 

Judgment  must  be  affirmed. 
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DRAUGHON  VS  FRENCirs  adin'of. 

As  to  hills  in  Chancery^  filed  to  compel  distribution  of 

an  estate. 
A^  to  remitter  and  retainer,  as  applicable  to  the  case  of 

adm  iniMrators. 
Practice  in  Chancery, 
As  to  adminisiratio7iy  in  right  of  marriage. 

1.  A  is  in  the  possession  ofslaves,  in  which  he  has  a  lifo-€state — 
the  reversion  to  B — B  dying,  C,  his  widow,  and  another^ 
jointly  take  administration  of  his  estate  ;  and  C,  af'.er  the 
death  of  her  co-ndininistrator,  intermarries  uith  D.  A  and 
C  possess  themselves  of  the  estate  of  B  ;  and  afterwards,  A 
dies,  and  t)  takes  admmistration  on  his  estate,  jointly  with 
another,  who  afterwards  dies,  leaving  D  sole  administrator. 
D  and  C  being  husband  and  wife,  take  possession  of  the 
slaves,  in  whom  A  had  a  life  estate,  and  B  the  reversion.  Oa 
a  bill  filed  by  B^s  distributees,  it  was  holden, 
First — that  the  possession  of  the  slaves  should  be  considered 
as  held  under  the  administration  of  B's  estate  ;  and  that  ad- 
mitting Dand  C  to  have  taken  possession  of  them,  as  part  of 
the  estate  of  A,  yet  in  equity,  they  would  be  held  to  be  remit- 
ted to  the  title  of  B  ;  and  that  they  were  accountable  to  the 
distributees  of  B,  and  could  not  allege  a  tortious  conversion,  to 
evade  the  distribution. 

Secondly — That  as  A,  in  his  life-time,  had  possessed  himself 
of  a  part  of  the  estate  of  B,  and  was  accountable  in  his  life- 
time to  the  administrators  of  B,  for  the  same  ;  and  the  two 
administrations,  after  the  death  of  A,  being  vested  in  the  same 
person,  the  latter  would  be  held,  in  equity,  to  have  retained 
out  of  the  estate  of  A,  what  was  due  to  the  estate  of  B,  and 
was  accountable,  in  equity,  to  the  distributees  of  B,  on  the 
ground,  that  there  was  no  retnedy ,  at  law,  as  long  as  the  ad- 
ministrations of  A'sand  B^s  estates  were  joined  in  the  same 
person  ;  and  that  as  the  same  person  had  posse:  ;ion  of  both 
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estates,  he  would  be  presumed  to  have  retaiped,  out  of  A's 
estate,  what  was  due  to  the  estate  of  B,  whether  it  existed  aa 
a  debt,  or  unliquidated  damages. 

Thirdly — That  while  the  equities  of  the  bill  might  be  enforced 
against  D,  administrator,  in  right  of  his  wife  C,  of  B's  estate- 
yet  it  did  not  follow,  that  D,  as  the  administrator  of  A,  was  re- 
leased, or  that  there  was  no  equity  against  him:  hot  as  the  bill 
sought  to  establish  the  liability  of  the  estate  of  A,  and  not  alone 
to  call  on  A's  administrator,  as  a  trustee,  to  distribute  the  ef- 
fects,- it  was  necessary  to  make  A's  administrator  a  party. 
Fourthly — That  the  bill  being  filed  to  effect  distribution  of 
B's  estate,  and  no  liability  being  sought  to  be  enforced  against 
it,  there  was  no  necessity,  to  make  the  administrator  de  bonii 
fiofi,  of  B'tf  estate,  a  party. 

2.  A  bill  of  revivor,  or  other  bill,  ancillary  to  a  main  cause  be- 
fore a  Court  of  Chancery,  can  not  be  dismissed  by  itself,  un- 
der the  fourth  rule,  regulating  Chancery  practice. 

3.  The  representative  of  an  administrator,  is  liable,  directly  to  & 
creditor  or  distributee,  for  assets  of  an  estate,  wasted  or  con- 
verted by  him. 

4.  One  who  is  an  administrator  of  an  estate,  in  right  of  his  wife^^ 
does  not  have  his  character  so  changed  by  her  decease,  as  to' 
render  it  necessary  to  revive  proceedings  in  equity  (commen- 
ced in  her  life-time  against  both,)  by  a  supplemeMal  billy 
charging  him  as  executor  de  son  forty  of  such  estate. 

In  error  to  a  decree  of  the  Circuit  Court  of  Mon- 
roe County,  exercising  Chancery  jurisdiction. 

This  was  the  case  of  a  bill  in  equity,  filed  in  the 
Circuit  Court  of  Monroe  County,  in  February  eigh- 
teen hundred  and  twenty-seven,  by  James  H.Draugh- 
on  and  Jane  Edwards, against  Lardner C.French  and 
Mary,  his  wife. 

The  bill  alleged,  that  Magnus  Draughon  of  Monroe* 
County,  died  on  the  eighth  day  of  September,  eigh- 
teen hundred  and  twenty,  intestate,  leaving  his  wi- 
dow, Mary  Draughon,  James  H.  Draughon,  Robert 
4P  45 
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H,  Draughon.  Miller  C.  Draugbon,  and  Jane  Ed- 
wards, his  brothers  and  sisters,  entitled  to  distribu- 
tive shares  of  his  estate — he  dying  without  issue. 

That  administration  on  his  estate,  on  the  sixth 
day  of  February,  eighteen  hundred  and  twenty-one, 
was  committed,  by  the  competent  jurisdiction  of 
Monroe  County,  to  the  said  Mary  Draughon  and  Ro- 
bert H.  Draughon,  who  took  possession  of  the  estate 
of  intestate,  returned  inventories,  and  sold  all  the 
personal  property,  except  the  slaves,  and  certain  ar- 
ticles, specified  in  the  inventory,  which  were  taken 
by  the  said  administrators,  at  the  appraised  value,  in 
conformity  with  an  agreement  between  the  parties 
interested  in  said  estate ;  and  the  slaves  were  distri- 
buted to  those  entitled  to  receive  them. 

It  was  charged,  that  no  account  of  the  property 
wld,  had  been  returned  to  the  County  Court.  That 
,after  the  inventory,  appraisement  and  sale,  there  yet 
remained  a  large  amount  of  money  due  the  estate, 
from  various  persons  residing  in  North  Carolina — in 
reference  to  which,  it  was  agreed  between  the  ad- 
ministrator and  administratrix,  that  the  said  adminis- 
trator should  take  the  receipts  for  the  evidences  of 
said  debts,  and  proceed  to  North  Carolina,  collect 
and  settle  the  same.  That  the  evidence  of  those 
debts  was  permitted  to  remain  with  the  admi- 
nistratrix, who  was  charged  to  have  violated  her 
agreement  about  the  same,  and  to  have  permitted 
her  father,  Benjamin  Locke,  to  take  possession  of 
them,  and  to  have  authorised  him  to  proceed  to  North 
Carolina,  and  there  take  administration  on  the  es- 
tate of  the  intestate,  and  collect  the  debts  due  there ; 
and  for  this  purpose,  she  signed  a  relinquishment  of 
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her  right  to  the  administration  there,  to  th^  said 
Locke,  who  procured  administration  to  be  granted  to 
him.  An  inventory  of  those  debts,  amounting  to 
two  thousand  seven  hundred  and  sixteen  dollars  and 
forty-four  cents,  was  appended. 

That  application  was  repeatedly  made,  by  said 
administrator,  to  his  co-administratrix,  to  account 
and  settle  for  these  notes,  so  in  the  possession  of  said 
Locke,  with  her  consent  and  approbation — which 
was  constantly  refused.  That  Robert  H.  Draugbon 
died  on  the  ninth  of  September,  1822,  testate;  and 
that  complainant,  James  H.  Draugbon,  duly  proved 
his  will,  as  executor,  and  received  letters  testamen- 
tary thereon.  That  shortly  afterwards,  he  applied 
to  the  said  administratrix,  to  account  for  the  said 
debts,  and  for  the  property  sold,  as  before  stated, 
and  remaining  unaccounted  for — which  she  refused; 
and  shortly  afterwards  intermarried  withLardner^ 
C.  French,  who  also  refused  an  application  to  come 
to  any  account. 

And  the  bill  charged,  that  the  said  Mary  and  Ben- 
jamin Locke  combined  together,  to  defraud  the  heirs 
of  Magnus  Draugbon,  of  the  undivided  portion  of 
his  estate;  and,  in  order  to  enable  Locke  to  consum- 
mate this  object,  the  said  Mary  signed  the  relinquish-  , 
ment  of  her  right  to  administer. 

That  Benjamin  Locke,  in  eighteen  hundred  and 
twenty-six,  departed  this  life  intestate,  and  letters  of 
administration,  on  his  estate,  were  granted  to  defen- 
dant, French,  and  one  William  J.  Moore,  who  died 
in  the  month  of  February,  eighteen  hundred  and 
twenty-seven;  and  that  Lardner  C.French  was,  at 
the  filing  of  the  bill,  the  sole  administrator  of 
Lock. 
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That  Locke  had  a  life-estate,  in  slaves,  named  Ben, 
Sam,  Will,  and  Job ;  and,  on  his  death,  the  same  be- 
came the  bona  fide  right  and  property  of  the  said  es- 
tate of  Magnus  Draughon,  as  would  appear  by  a 
bill  of  sale,  a  copy  of  which  was  exhibited— by 
which  it  appeared,  that  in  eighteen  hundred  and 
twelve,  for  a  valuable  consideration,  Locke  sold  the 
said  slaves  to  Magnus  Draughon,  reserving  to  him- 
self the  right  to  retain  possession,  and  use  the  same 
during  his  life. 

That  the  said  Locke,  by  another  bill  of  sale,  a  copy 
of  which  was  exhibited,  in  eighteen  hundred  and 
seventeen,  sold  eight  other  slaves,  named  Jenny,  Clar- 
resa,  Charles,  Cloe,  Amy,  Prince,  little  Sam  and  Ju- 
ba,  to  Magnus  Draughon,  for  a  valuable  consideration; 
and  that  the  said  LockQ  was,  at  the  time  he  died,  in 
possession  of  two  of  the  same,  Amy  and  Juba,  to 
which  the  estate  of  Magnus  Draughon  was  entitled. 
That  after  the  death  of  Magnus  Draughon,  all  the 
papers,  touching  the  business  or  property  of  the  es- 
tate, were  permitted  to  remain  with  the  said  defen- 
dant, Mary — among  which  papers  were  the  bills  of 
sale  of  the  slaves  aforesaid.  That  after  administra- 
tion on  the  estate  of  Locke  was  committed  to  French 
and  Moore,  Moore  was  notified,  that  the  two  last 
named  slaves  belonged  to  the  estate  of  Draughon. 

The  bill  further  charged,  in  confirmation  of  the  ti- 
tle of  Draughon  to  all  these  slaves,  that  Locke  ad- 
mitted, in  his?  last  sickness^  that  they  belonged  to 
Draughon's  estate. 

All  these  slaves  were  charged  to  be  in  the  posses: 
sion  of  defendant,  French ;  and  that  he  refused  to  der 
liver  up  or  account  for  the  same,  as  the  property  o\ 
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the  estate  of  Draughon.  That  after  the  death  of 
Magnus  Draughon,  Locke  sold  to  one  James  Kidd,  a 
negro  slave,  named  Anthony,  which  belonged  to  the 
estate  of  said  Draughon. 

The  bill  prayed  an  account  of  the  estate  of  Mag- 
nus Draughon,  so  far  as  the  defendant^,  or  either  of 
them,  then  bad  or  may  have  had,  the  control  of  the 
same. — That  the  defendants  might  account  for  the 
notes,  bonds,  &c.,  which  were  placed  in  the  hands  of 
Locl(e,  with  the  assent  of  defendant,  Mary. 

That  tl^e  estate  of  Locke,  in  the  hands  of  French, 
might  be  decreed  to  pay  the  amount  of  such  bonds 
and  notes.  That  the  negro  slaves.  Amy,  Juba  and 
Anthony,  might  be  decreed  the  property  of  the  estate 
pf  Magnus  Draughon,  and  hire  for  the  same,  since 
his  death.  That  the  slaves,  Ben,  Sam,  Will,  and 
Job,  be  decreed  to  be  the  joint  property  of  defen-^ 
dant,  Mary,  and  the  complainants,  and  that  the  de- 
fendant, French,  as  the  administrator  of  Locke, 
flight  be  decreed  to  pay  a  reasonable  hire  for  the 
same,  until  he  should  deliver  them  to  be  divided,  as 
the  law  directed;  and  concluded  with  a  prayer  of  other 
and  further  relief,  as  the  equity  of  the  case  required. 

At  March  term,  eighteen  hundred  and  twenty-se- 
ven, the  defendants  having  been  served  with  process 
otstUfpamQ,  appeared^  and  the  bill  was  answered  Oc- 
tober term,  eighteen  hundred  and  twenty-seven.  The 
cause  was  continued  under  orders  to  take  testimony, 
until  March  term,  eighteen  hundred  and  thirty,  when 
a  supplemental  bill  was  filed,  suggesting  that  since 
the  last  continuance  of  this  cause,  Mary  French,  the 
sole  surviving  administratrix  of  Magnus  Draughon, 
bad  departed  this  life,  and  that  there  was  then  no 
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administrator  on  the  said  estate  :  that  all  the  proper- 
ty and  effects,  together  with  the  evidences  of  debt 
due  the  estate  of  Magnus  Draughon,  passed  Into  the 
hands  of  Lardner  C.  French,  who  then  had  posses- 
sion of  the  same :  that  no  administration  de  bonis 
noriy  of  the  said  Magnus  had  been  granted;  and 
prayed  that  the  suit  might  revive;  and  that  the  legal 
representatives  of  the  said  Mary,  when  known,  might 
be  made  parties. 

This  supplemental  bill  further  stated,  that  all  the 
property  of  the  said  Mary,  and  all  the  estate  and  ef- 
fects of  the  estate  of  Magnus  Draughon,  at  her  death, 
passed  to  the  hands  of  French. — And  further  prayed, 
that  so  far  as  the  estate  of  the  said  Magnus  Draugh- 
on was  concerned,  the  suit  might  revive  against  the 
said  Lardner,  as  the  (ulmi7iistrator  of  his  own  wrong; 
and  that  he  might  be  held  accountable,  &c.  An  order 
was  also  prayed,  commanding  French  to  enter  into 
bond,  conditioned  that  certain  property  and  effects, 
specified  in  an  exhibit  attaclicd  to  the  bill,  should  be 
forthcomin^r  to  abide  the  iinal  decree ;  and  that 
French  might  have  forthcoming,  to  answer  a  decree 
of  the  Court,  a  suiliciency  of  the  estate  of  Magnus 
Draughon,  and  of  the  estate  of  Locke,  to  answer 
and  satisfy  complainant's  demajuls,  as  the. same 
might  be  ascertained  on  a  final  hearing. 

This  order,  so  far  as  related  to  the  estate  of 
Draughon,  was  granted  by  an  interlocutory  decree — 
process  of  attachment  issued,  and  on  the  sixth  Au- 
gust, eighteen  liunch'cd  and  thirty,  French  executed 
a  bond  under,  though  not  in  conformity  with  the  in- 
terlocutory decree. 

At  October  term,  eighteen  hundred  and  thirty, 
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Benjamin  Hunt,  administrator  of  Magnus  Draughon, 
was  made  a  party,  on  motion.  At  October  term, 
eighteen  hundred  and  thirty-one,  French  filed  a  plea 
in  the  cause,  protesting  against  the  continuance 
of  the  suit,  and  insisting,  that  the  same  had  been 
abated,  and  that  he  ought  not  to  be  precluded  from 
insisting  on  the  abatement  and  discontinuance  ;  and 
prayed  judgment  of  the  said  bill  of  complaint,  be- 
cause one  Benjamin  Lansdalc,  since  the  last  continu- 
ance of  the  cause,  had  filed  liis  bill  of  complaint  in 
the  Circuit  Court  of  Dallas  County,  alleging,  among 
other  things,  that  Benjamin  Locke,  before  his  death, 
made  his  will  and  testament,  duly  published  and 
executed,  and  praying  that  tlie  same  should  be  esta- 
blished; and  that  the  said  Lansdale,  by  his  said  bill 
of  complaint,  had  charged  the  said  Lardner,  as  ad- 
ministrator of  Locke,  as  aforesaid,  and  made  him  a 
party  defendant  to  the  said  bill  of  complaint,  which 
said  bill  remained  wholly  undetermined  ;  w^herefore 
the  said  French  prayed  the  judgment  of  the  Courts 
if  the  Court  would  proceed  further. 

What  action,  if  any,  was  had  by  the  Court,  on  this 
plea,  so  peculiar  in  its  character,  did  not  appear. 

At  March  term,  eighteen  hundred  and  thirty-tw^o, 
the  complainants  had  leave  to  amend  their  bill,  by 
making  George  L.  Medlock,  sheriff  of  Monroe,  a  par- 
ty: and  the  defendant,  French,  moved  to  dismiss  the 
supplemental  bill  against  him,  which  w^as  taken  un* 
der  advisement,  and  a  decree  was  rendered  in  vaca- 
tion, as  of  that  term,  dismissing  the  bill,  for  want  of 
prosecution,  under  the  authority  of  the  fourth  rule  of 
this  Court,  regulating  the  practice  in  Chancery. 

On  the   ei^hteenlh   Julv,  ciditeen  hundred  and 
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thirty-two  the  complaiDants  filed  a  bill  of  revivor, 
setting  forth  that  G.  L.  Medlock,  sheriff  of  Monroe 
County,  had  been  appointed  administrator  of  Mag- 
nus Draughon,  in  the  place  of  Mary  French,  pray- 
ing that  he  might  be  made  a  party  defendant,  and 
that  the  suit  might  revive.  Process  of  suhpcena  di- 
rected to  the  cofonor,  was  issued  ofn  this  bill,  of 
which  a  copy  was  handed  to  Medlock,  by  the  com- 
plainants' counsel,  but  no  service  appeared  to  have 
been  made  by  the  coronor; 

At  the  October  term,  eighteen  hundred  arid  thirty- 
two,  the  presiding  judge  having  been  of  counsel,  no 
orders  were  madef. 

At  March  term,  eighteen  hundred  and  thirty-three, 
the  bill  of  revivor  was  dismissed  for  want  of  prose- 
cution, under  the  fourth  rule  of  this  Court,  for  the 
regulation  of  Chancery  prstctice,  and  a  formal  decree 
as  to  all  the  parties,  was  rendered.  This  decree  as- 
sumed, that  so  much  of  the  bill  of  complaint  as 
sought  to  charge  French  as  administrator,  in  right  of 
his  wife,  of  Magnus  Draughon,  deceased,  and  against 
Mary  French,  administratrix  of  Magnus  Draughon, 
was  abated,  by  the  death  of  the  said  Mary,  before 
October  term,  eighteen  hundred  and  thirty,  arid  had 
never  been  revived — arid  proceeded  to  dismiss  the 
only  remaining  part  of  the  bill,  for  want  of  equity — 
that  is,  against  French,  as  the  sidministrator  of 
Locke. 

Afgued  by  Gibbons,  for  the  plaintiff  in  error- 
Clarke,  contra. 

GOLDTHWAITE,  J— This  cause  has  been  re- 
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moved  to  this  Court  by  writ  of  error,  and  it  is  now 
assigned  for  cause  of  reversal — 

1st.  That  the  bill  in  which  Lardner  C.  French 
was  charged  as  administrator  of  his  own  wrong, 
should  not  have  been  disniissed.^ 

2nd.  That  the  bill  of  revivor  against  Medlock,  a» 
the  administrator  cf  Magnus  Draughon,  should  not 
have  been  dismissed. 

3rd.  That  the  final  decree,  dismissing  the  bill,  as 
to  French,  administrator  of  Locke,  should  not  have 
been  made. 

Since  the  cause  has  been  removed  to  this  Courts 
one  of  the  complainants,  Jane  Edwards,  has  died  ; 
and  her  personal  representatives  not  having  been 
made  parties,  the  suit  must  abate,  in  so  far  as  she  is 
concerned.  The  death  of  the  defendant,  French, 
has  also  been  suggested,  and  his  personal  represen- 
tatives have  been  made  parties. 

It  will  much  facilitate  the  proper  understanding 
of  the  cause,  if  the  bill  shall  be  so  analyzed,  as  to 
present  the  distinct  equities  which  arise  from  the 
facts  stated  in  the  original  bill,  as  between  the  com- 
plainants and  the  defendants,  in  their  different  re- 
presentative characters. 

It  seeks  to  charge  Mary  French  and  her  husband, 
as  the  administratrix  and  administrator  of  the  es- 
tate of  Magnus  Draughon,  for  such  portion  of  the 
estate  as  has  not  been  distributed.     This  consists  of, 

1st.  The  personal  estate,  sold  and  unaccounted 
for. 

2nd.  The  debts  due  Draughon,  in  North  Carolina, 
which  it  charges  they  are  accountable  for,  because 
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Mrs.  Draughon  permitted  Locke  to  obtain  possession 
of  them,  by  voluntarily  relinquishing  to  him  the  right 
to  administer  on  such  part  of  her  husband's  estate 
as  was  in  North  Carolina. 

It  seeks  to  charge  the  defendant,  French,  as  the 
administrator  of  Locke,  with — 

1st  The  debts  due  to  Draughon,  in  North  Carolina, 
which  were,  or  which  could  have  been  collected  un- 
der the  administration,  in  North  Carolina. 

2nd.  For  the  several  slaves,  which  were  in  the 
possession  of  Locke  when  he  died,  which  belonged 
to  the  estate  of  Magnus  Draughon,  but  whicbi  are 
charged  to  have  been  taken  by  French,  under  color 
of  his  administration  on  Locke's  estate. 

3d.  For  the  hire  of  the  two  slaves.  Amy  and  Juba, 
from  the  death  of  Draughon ;  and  hire  for  the  others 
from  the  death  of  Locke. 

4th.  For  the  value  of  the  slave  Anthony,  which  is 
charged  to  have  belonged  to  the  estate  of  Draughon, 
and  was  sold  after  his  death,  by  Locke. 

It  should  be  constantly  remembered,  throughout 
the  examination  of  this  case,  that  the  administration 
on  Draughon's  estate,  and  the  administration  on 
Lock's  estate,  were  in  the  charge  of  the  same  indi- 
vidual, subsequent  to  the  death  of  Moore.  French, 
administrator  of  Draughon,  in  right  of  his  wife,  had 
as  complete  control  over  it,  as  French,  administrator 
in  his  own  right,  could  have  over  the  estate  of  Locke. 
Was  one  of  the  estates  indebted  to  the  other,  or  had 
one  intestate  taken  and  converted  to  his  own  use, 
the  property  of  the  other,  no  suit  or  action  could  be 
maintained,  so  long  as  the  administrations  were  uni- 
ted in  the  same  person.    French  and  wife,  as  admi- 
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nistrators  of  Draughon,  could  not  have  sued  French, 
administrator  of  Locke.  And  the  rule  would  have 
obtained,  if  French,  before  the  death  of  his  intes- 
tates, had  taken  and  converted  their  property  to  his 
use. 

Without  adverting  to  this  distinctive  feature  in 
the  bill,  it  might  be  thought  there  was  no  equity  in 
it,  so  far  as  the  relief  is  sought  for  the  taking  or  con- 
verting the  slaves;  and  perhaps,  also,  so  far  as  re- 
lief is  sought  against  French,  as  the  administrator 
of  Locke,  for  the  money  collected  on  the  adminis^ 
tration  in  North  Carolina. 

The  bill  seems  to  have  been  framed  with  a  view 
to  the  particular  equities,  which  have  been  before 
stated;  but  the  only  appropriate  prayer  for  relief 
against  French,  as  the  administrator  of  Locke,  seems 
to  the  Court  to  be — 

1st.  For  the  amount  of  the  debts  collected  in 
North  Carolina,  on  the  administration  there,  suppos- 
ing it  not  to  be  ancillary  to* the  administration  here^ 
and  that  a  payment  by  Locke,  to  Mrs.  French,  would 
not  discharge  him  from  his  liabilities  to  account  du 
redly,  to  the  distributees  of  Draughon's  estate. 

2nd.  For  the  value  of  the  slave  Anthony :  and 

3rd.  For  the  hire  of  the  two  slaves,  Amy  and  Juha, 
from  the  death  of  Draughon,  to  the  time  of  the  death 
of  Locke. 

In  relation  to  the  slaves  themselves,  and  also  the 
other  slaves,  in  which  it  is  said  Locke  had  a  life  es- 
tate, they  never  could,  on  the  facts  stated  in  the  bill, 
be  made  the  subject  of  a  charge  against  Locke's  es- 
tate, U7iks$  Locke  had  converted  them,  in  his  life-time. 
French  was  not.  nor  could  he  be  in  possession  of  them, 
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as  Locke's  administrator. — It  is  alleged,  Locke  had 
no  title,  and  that  they  belonged  to  the  estate  of 
Draughon — consequently,  when  French  came  to  the 
possession  of  them,  it  was  as  a  tort-feasor,  or  by  vir- 
tue of  the  title  vested  with  him,  as  Draughon's  admi- 
nistrator ;  and,  it  seems,  he  would  not  be  permitted 
to  allege  against  the  distributees  ,of  Draughon,  that 
he  took  them,  as  a  wrong-doer.  If  they  did  not  be- 
long to  Locke's  estate,  he  would  have  had  no  right 
to  take  them,  except  they  did  belong  to  the  estate  of 
Draughon,  which  estate  he  also  represented. 

An  analogy  is  believed  to  exist  between  this  case 
and  that  of  a  remitter,  which  is  defined  to  be,  "where 
he  who  has  the  true  property  in  lands,  but  is  out 
of  possession  thereof,  and  hath  no  right  to  enter, 
without  recovering  possession  by  action,  has  after- 
wards the  free-hold  cast  on  him  by  some  subsequent, 
and  of  course  defective  title — in  this  case  he  is  remit- 
ted, or  sent  back  by  operation  of  law,  to  his  aucient 
'SBiaeV.e  and  better  title."* 

Now  here,  if  the  facts  stated  in  the  bill  be  true, 
French  having  the  possession  cast  on  him,  either  by 
his  own  act,  or  by  operation  of  law,  is  remitted  to 
his  title,  under  the  estate  of  Draughon. 

If  a  tort-feasor  died  in  the  possession  vf  slaves,  to 
which  he  had  not  acquired  a  title  by  possession,  and 
administration  on  his  estate  should  be  committed  to 
the  true  owner  of  the  slaves,  would  he  not  be  remit- 
ted to  his  better  title? 

■ 

And  in  relation  to  all  the  other  matters,  charging 
French,  as  administrator  of  Locke,  with  indebtedness 
and  accountability  to  the  estate  of  Draughon,  we 
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think  the  doctrine  of  retainer,  applies  with  much 
force. 

It  is  true,  that  all  the  authorities  in  reference  to 
retainer,  speak  of  *^  debts ;"  but  the  reason  of  the 
rule,  as  hiid  down  in  Toller  on  Ex.  295,  is  this. — 
"This  remedy  arises  from  mere  operation  of  law, 
on  the  ground,  that  it  were  absurd  and  incongruous, 
that  he  siiouid  sue  himself,  or  that  the  same  hand 
should  at  once  pay  and  receive  the  same  debt;  and 
therefore,  he  may  appropriate  a  sufficient  part  of  the 
assets,  in  satisfaction  of  his  own  demand — otherwise 
he  would  be  exposed  to  the  greatest  hardship:  for, 
since  the  creditor  who  first  commences  a  suit  is  entir 
tied  to  a  preference  in  payment,  and  the  executor 
can  commence  no  suit,  he  must,  in  the  case  of  an 
insolvent  estate,  necessarily  lose  his  debt,  unless  he 
has  the  right  of  retaining." 

This  rule  applies  with  equal  force,  to  a  demand 
which  is  unliquidated  in  its  character.  There  seems 
to  he  no  sufficient  reason  which  can  be  urged,  why 
the  executor  or  administrator  should  not  retain,  in 
all  cases,  when  the  action  would  survive.  Certainly 
the  damages  on  an  action  of  covenant,  or  assumpsit, 
for  the  non-performance  of  a  contract,  are  not  higher 
in  a  moral  standard,  than  those  in  detinue  or  trover. 

If  A  be  indebted  in  a  bond  to  B,  and  die,  having 
appointed  B  his  executor,  who,  after  having  inter- 
meddled with  the  goods,  a7id  before  probate^  also  dies, 
althougli  before  his  death  he  did  not  elect  in  what 
particular  effects  he  would  have  the  property  altered,  JIJ-^^J; 
yet  his  executor  shall  have  the  same  power  of  re-n!j«  B. 

.    .  ^  tToLoDEz 

t^uung.*     And  the  right  to  retain  exists  in  equity,  i95. 
as  well  as  at  lawt  sde. 
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This  reasoning,  if  correct,  establishes,  that  all  the 
equities  of  this  bill  might  be  enforced  against  French, 
administrator  in  right  of  his  wife,  of  Magnus  Draugh- 
on's  estate ;  but  we  do  not  think  it  is  a  consequence, 
that  French,  as  the  administrator  of  Locke,  would 
be  released,  or  that  there  is  no  equity  in  the  bill 
against  him  in  that  right.  Independent  of  its  pre- 
senting the  case  of  two  funds,  against  which  the  dis- 
tributees of  Draughon  might  elect  to  proceed,  or  in 
ease  of  the  deficiency  of  the  one,  to  resort  to  the 
other,  it  was  essential  to  make  the  administrator  of 
Locke  a  party  to  the  bill^<^inasmuch  as  the  bill  seeks 
to  establish  the  liability  of  the  estate,  and  not  merely 
to  call  on  the  administrator  as  a  trustee  to  distribute 
tlie  effects. 

In  this  respect,  the  bill  presents  a  remarkable  dif- 
ference in  the  action  sought  against  the  individuals 
in  their  several  representative  capacities.  It  calls  on 
the  representatives  ofDraughon,  as  trustees,  to  compel 
a  distribution  ;  but  as  against  the  representatives  of 
Locke,  it  not  only  does  this,  but  also  to  establish  a 
liability. 

Having  arrived  at  the  conclusion  that  there  is  equi- 
ty in  the  bill,  against  French,  as  the  administrator  of 
Locke,  we  might  dismiss  the  further  consideration  of 
the  case,  if  it  did  not  involve  some  questions,  which 
are  material  to  the  cause  as  it  now  stands. 

It  seems  to  have  been  considered  necessary,  that 
the  administrator  de  bonis  non^  of  Magnus  Draughon, 
should  be  made  a  party  to  this  cause.  If  such  was 
the  fact,  it  was  error  to  dismiss  the  bill  against  Med* 
lock — because,  being  a  necessary  party,  if  sent  out  of 
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Court,  then  lie  must  have  been  brought  in,  before  a  fi- 
nal decree  could  be  pronounced.  Our  construction 
of  the  fourth  rule  of  this  Court,  for  the  regulation  of 
Chancery  practice,  is,  that  a  bill  of  revivor,  or  any 
other  bill  which  is  ancillary  to  the  main  cause  be- 
fore the  Court,  cannot  be  dismissed  by  itself,  under 
this  rule.  When  the  bill  is  dismissed  for  want  of  pro- 
secution, it  should  be  the  main  bill,  and  the  whole 
cause  should  be  at  an  end. 

But  this  particular  bill  was  rightfully  dismissed, 
though  not  for  a  right  reason.  There  was  no  neces- 
sity for  an  administrator  de  bonis  non  oi  DrsiUghoVj 
to  be  before  the  Court,  under  the  facts  then  or  since 
exhibited.  The  bill  was  filed  against  administrators 
to  distribute  an  estate ;  and  inasmuch  as  no  liability 
was  to  be  enforced  against  the  estate^  as  such,  it  need- 
ed no  representatives  to  defend  its  rights.  The  ad- 
ministrator, like  any  other  trustee,  was,  before  the 
Court,  called  on  to  account  for  a  trust  fund. 

This  Court,  in  the  case  of  Chamberlain,  adnCr  v$. 
Bates,  adm^Ty*  has  decided,  that  "  an  administrator,  ^o!'**'**'' 
de  bonis  non,  cannot  maintain  an  action  at  law,  a* 
gainst  the  representatives  of  a  former  administrator, 
to  recover  money  received  by  the  latter  in  the  course 
of  a  partial  administration,  and  not  accounted  for 
or  paid  over;  and  as  a  consequence,  it  must  result 
that  the  administrator  of  an  administrator,  is  liable 
to  account  directly  to  the  creditor  or  distributee. 

The  case  of  Coleman  v.  McMurdoSp  Prentis^  is  an*^^*"^-^^ 
authority  to  the  same  effect,  and  settles,  conclusively, 
that  the  representative  of  an  administrator  may  be 
sued  directlv,  bv  tlie  creditor  or  distributee,  where  the  » 

assets  have  been  wasted  or  converted  by  him. 
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The  only  remaining  point  to  be  exaaiined,  is  the 
dismissal  of  the  supplemental  bill,  seeking  to  charge 
French,  as  administrator  desontort^  of  Draughon,  af- 
ter the  death  of  Mrs.  French. 

It  is  presunied  that  the  expression,  admtnislrator^ 
de  son  tortf  was  introduced  into  this  bill,  by  mistake, 
and  that  executor^  de  son  tort^  was  intended.  It  is 
difficult  to  conceive  how  an  administrator  in  right  of 
his  wife,  on  her  decease,  could  have  his  character 
modified  or  changed.  It  may  be  sufficient  to  say, 
that  this  proceeding  was  \yholly  unnecessary,  when 
viewed  in  any  other  light,  than  suggesting  to  the 
Court  below  the  death  of  one  of  the  defendants. — 
There  was,  therefore,  no  error  in  dismissing  this  sup- 
plemental bill. 

It  may  be  necessary  to  add,  that  previous  to  a  fi- 
nal decree  in  the  Court  below,  all  the  distributees 
should  be  made  parties,  or  reason  shewn  why  the 
same  cannot  be  done. 

The  decree  of  the  Circuit  Court,  dismissing  the  bill 
as  to  Medlock,  must  be  affirmed;  and  the  final  de- 
cree dismissing  the  bill  as  to  French,  as  administra- 
tor of  Locke,  must  be  reversed,  and  the  cause  re- 
manded to  the  Circuit  Court,  with  directions  to  pro- 
ceed in  the  cause,  and  if  necessary,  to  amend  the  bill, 
and  make  new  parties ;  which  we  CQnceive  to  be 
necessary,  so  far  as  the  other  distributees  of  the 
estate  of  Magnus  Draughon  are  interested  ;  and  as 
the  bill  seeks  to  establish  a  liability  against  the  estate 
of  Locke,  as  well  as  to  compel  a  distribution  against 
the  defendantFrench,  for  a  fund  already  in  his  hands, 
it  is  considered  that  the  administrator  de  bonis  non 
of  Locke,  may  be  a  necessary  party  to  such  parts  of 
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the  bill  as  seek  to  establish  a  disputed  liability  of 
the  estate  for  the  slave  Anthony,  and  the  hire  of  the 
shivcs  Airiv  and  Juba,  from  the  death  of  Drausjhon  to 
t!ie  death  of  Locke. 

The  costs  must  be  decreed  jigainst  the  repre  enta- 
tives  of  the  defendant  French,  so  far  as  the  judgment 
is  reversed,  and  in  favor  of  Med  lock,  so  far  as  af- 
firmed. 


HOPKINS,  C.  J.  not  sitting. 
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BARBIN  VS  STEWART. 

As  to  the  right  of  a  County  Treasurer  to  maintain  an 
action. 

1.  Where  nn  act  of  the  Legislature  repealed  a  power  previous- 
)y  given  to  a  Judge  of  the  County  Court,  and  Commissioners 
of*  Roadsi  and  Revenue^  to  establish  a  poor  house, — and  re- 
<<]uJrod  a  Bale  bv  them  of  all  properly  purchased  with  (hat 
ii'iew^^it  was  held — 

First — That  the  judge  and  commissioners  were  alone  au- 
thorised to  maintain  an  action  against  a  purchaser  of  such 
property. 

Second — That  the  Connty  treasurer  could  maintain  no  ac- 
tion  against  the  purchaser  of  the  property  sold,  on  the  order 
of  the  Court  to  collect  the  proceeds  of  the  same. 

On  a  writ  of  er/or  la  the  Circuit  Court  of  Autau- 
;ga  County, 

The  defendant  in  error  brought  his  action  of  as- 
sumpsit, (as  the  County  treasi?rer  of  Autauga,)  in  (he 
Circuit  Court  of  that  County,  against  the  plaintiff; 
and  declared — 

First — For  money  had  and  received;  for  the  use  of 
the  County. 

Second — Upon  an  account  stated. 

Third — For  corn  sold  and  delivered,  under  an  or- 
der for  a  sale,  made  by  the  judge  of  the  County  Court 
and  commissioners  of  roads  and  revenue,  upon  the? 
breaking  up  of  the  poor  house  of  that  county — whicli 
sum,  the  defendant  in  error,  (it  was  alleged,)  was  di- 
rected to  collect,  by  an  order  of  the  judge  and  com- 
missioners, aforesaid. 
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Dargan^  for  the  plaintiff  in  error. 
Thori7igto7i,  contra. 

COLLIER,  J. — Several  questions  are  raised,  by 
the  assigament  of  errors ;  but  the  first,  which  brings 
to  view  the  right  of  the  defendant  in  error,  to  main- 
tuin  tlie  action,  we  consider  decisive  of  the  case. 

By  an  act  of  the  legislature,  passed  January,  the 
seventh,  eighteen  hundred  and  twenty-eight,  the  judge 
of  the  County  Court,  and  commissioners  of  roads  and 
revenue  of  several  Counties,  (among  which  is  Au- 
tauga,) are  authorised,  whenever  they,  or  a  majority 
of  them  shall  deem  it  necessary,  to  purchase  and  re- 
ceive title  to  any  quantity  of  land,  not  exceeding 
one  quarter  section,  the  title  to  which  is  to  be  made 
to  the  judge  of  the  County  Court  and  his  successors, 
and  he  the  property  of  the  County.  It  is  further  di- 
rected, that  the  judge  and  commissioners  shall  con- 
tract for  building  necessary  houses,  and  that  all  sub- 
jects of  charity  shall  be  sent  there,  &<;. 

By  an  act  of  the  twenty-fourth  of  November, 
eighteen  hundred  and  thirty,  the  act  of  the  seventh 
January,  eighteen  hundred  and  twenty-eight  is  re- 
pealed, as  to  Autauga,  and  it  is  made  the  duty 
of  the  judge  of  the  County  Court  and  the  com- 
missioners of  roads  and  revenue  of  that  County,  "  to 
sell  and  dispose  of  all  property,  both  real  and  per^ 
sonal,  that  may  have  been  purchased  by  virtue  of 
that  act,  "on  such  terms  as  they  may  think  the  pybliQ 
good  requires. 

We  have  no  law,  which  provider  for  the  appoint^ 
ment  of  supervisors  and  trustees  pf  cpuntics,  as  there 
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is  in  same  of  the  States,  neither  do  our  laws  direct 
who  shall  asstTt,  by  ^uit,  ihe  rights  ot  the  Coiiiit}  — 
nor  is  the  County  itself,  expressly  invested  with  au- 
thority to  sue  or  be  sued.  Every  case,  then,  touch 
ing  the  interests  of  a  County,  must  depend  upon  its 
own  peculiar  circumstances. 

The  treasurer  of  a  County  is  authorised  to  receive 
all  monies  belonging  to  the  County — to  keep  accounts 
of  receipts  and  disbursements — (o  report  to  the  Coun- 
ty Court,  &c.:  but  no  authority  is  given  him  to  era- 
ploy  coercive  measures  to  collect  public  dues. 

In  the  absence  of  all  express  legislation,  in  this 
particular  case,  it  would  seem  that  the  judge  of  the 
County  Court,  and  commissioners  of  roads  and  re- 
venue; can  alone  maintain  the  action.  The  act  of 
November,  eighteen  hundred  and  thirty,  authorises 
them  to  sell  and  dispose  of,  on  such  terms  as  they 
may  think  the  public  interest  demands,  the  properly 
appertaining  io  the  poer-hmtse  estaUishmeht.  This 
provision  gives  a  discretionary  power  to  the  judge 
and  commissioners,  to  sell  either  for  cash  or  on  time; 
and  mjst,  from  the  fitness  of  things,  give  them  the 
right  t.)  coerce  payment  by  suit,  if  it  is  withheld— 
and  may,  quoad  hoCj  be  considered  as  constituting 
them  a  co»p3ralijn. 
^mxfnc  In  lilden  vs  Mtlcalf*  the  Court  inclined  to  the 
opinion,  that  a  resolve  of  the  legislature,  authorising 
part  of  a  society  to  meet,  make  contracts,  appoint  of- 
ficers and  levy  taxes,  constitutes  such  society  a  cor- 
poration. 

The  treasurer  certainly  derives  no  authority  from 
any  act  of  the  Legislature,  to  maintain  this  action; 
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nor  can  it  have  been  imparted  to  him  by  the  order 
of  the  judge  and  commissioners,  which  directs  him 
to  collect  the  demand  in  controversy.  It  is  not  such 
a  liability  as  may  be  transfered  by  any  form  of  as- 
si-jnment,  even  by  persons  acting  in  their  natural  ca- 
picity,  so  as  to  pass  the  legal  right. 

In  as  much  then,  as  the  action  was  brought  by  one 
not  entitled  to  it,  the  judgment  is  reversed. 
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As  to  the  specific  execution  0/ contracts  for  tlie  sale  of 
l.indii^  inequity^  in  favor  of  the  representative  of  an 
estate, 

1.  Where,  on  n  contract  for  the  sale  and  purchase  of  an  estjile, 
either  party  has  performed  a  valuable  pari  of  his  agreement, 
and  is  in  no  default  for  performance  of  the  residue, — he  is 
entitled  in  equity  to  a  spcciBc  execution  of  the  other  part  uf 
the  contract. 

2.  Equity  will  decree  a  specific  execution  of  a  contract,  in  fa- 
vor of  one  performing  a  valuable  part  of  his  agreement,  and 
who  IS  in  UQ  default, — wherever  it  is  impossible  to  place  him 
in  statu  quo, 

3.  Ti  lie  may  be  of  the  essence  of  a  contract,  in  equity,  when 
required  by  the  terms  of  the  contract;  and,  it  seems y  also,  in 
cases  where  one  party  seeking  relief,  is  in  deHiult,  without  ex- 
cuse, or  acquiescence  or  waiver,  by  the  other  party. 

4.  Where  the  specific  execution  of  an  agreement  respe<'ting 
lands,  will  be  decreed  in  equity  between  the  contracting  par- 
ties,— it  will  also  be  decreed  between  ail  claiming  under  them 
in  priority  of  estate,  or  representation,  or  title — no  control- 
ling equities  interposing. 

5.  In  a  case  whore  A  made  an  agreement  for  the  sale  of  lands, 
with  B  and  C,  and  took  the  notes  of  the  latter,  with  D  and  £ 
as  sureties;  and  A  gave  his  bond,  conditioned  to  make  titles 
to  the  lands,  when  the  notes  wexo  paid:  and  immediately  af- 
terwards B  and  G  assigned  the  bond  to  D  and  E,  to  indem- 
nify them,  for  becoming  sureties:  and  subsequently,  A  dying, 
and  D  and  E  being  in  possession  of  the  lands,  and  D,  exercis- 
ing a  control  over  them,  paid  the  last  note  due,  after  suit,  and 

-y  took  from  A's  representative  and  heirs,  a  bond,   conditioned 

for  the  executing  of  a  title  to  D,  within  a  specified  time^  and 
CD  the   expiration  of  thia  time,  brought  his  action  upon  the 
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bond; — On  a  bill  filed  by  A's  representative  and  heirs,  it  was 
held— 

First — That  the  administrator,  under  the  facts,  was  entitled 
to  a  specific  execution  of  the  contract  of  his  intestate,  and 
thiit  the  heirs  of  A  might  well  become  parties  to  the  suit,  as 
complainants. 

Secondly — That  the  bond  executed  by  the  representative 
and  the  heirs,  was  without  consideration  and  void. 

Thirdly — That  the  complainants,  in  applying  to  Chancery 
for  a  specific  execution  of  the  agreement  of  their  intestate, 
had  a  right  also  to  make  the  matter  of  their  bond,  a  part  of  the 
case:  and  that  in  decreeing  a  specific  execulion,  Chance-^ 
ry,  could  decree  also  a  cancellation  of  the  bond. 

Fourthly — That  it  was  a  just  excuse  for  ihe  delay  of  the 
administrator,  to  file  his  bill  sooner  than  be  did,  that  the  party 
holding  the  bond  of  his  intestate,  might  have  applied  to  the 
Orphans'  Court,  and  there  have  perfected  a  title. 

Fifthly — That  the  assignment  of  the  bond  of  the  intestate, 
by  the  vendees,  to  their  sureties,  created  an  equitable  mort- 
gage of  the  lands,  in  favor  of  the  latter,  which  might  be  fore- 
closed. 

Sixthly — That  in  a  case  of  this  character,  it  was  essential 
to  make  all  the  heirs  of  the  vendor,  and  of  the  assignee  of 
the  vendees,  parties  to  the  cause  before  a  decree  could  be 
rendered;  but  that  all  the  amendments  for  this  purpose,  could 
be  made  on  remanding  the  case  to  the  Court  below,  on  a 
mandate  from  this  Court. 


In  error,  to  a  decree  of  the  Circuit  Court  of 
Lowndes  County,  exercising  Chancery  jurisdiction. 

The  original  bill  in  this  case,  was  filed  by  Rich- 
ard II.  Hays,  Patrick  W.  Hays,  and  Robert  S.  Hatch- 
er. It  shewed,  that  in  the  year  one  thousand 
eight  hundred  and  twenty-six,  one  James  Hays 
agreed  to  sell  and  convey  to  John  Edmondson  and 
Samuel  Goodall,  sundry  tracts  of  land,  for  the  price 
of  two  thousand  dollars,  to  have  been  paid  in  Jan- 
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uarv  rollowinc::  that  the  said  Eclmondson  ai.dGuod- 
all  gave  a  note  or  notes  (or  ihe  said  sum  of  money, 
Willi  Boling  Hall,  and  llcnry  Lucas,  as  surelies,  aud 
took  IV^rn  James  Hays  a  bond,  in  the  penalty  of 
five  thousand  dollars,  conditioned  that  Kdmondson 
and  Goodall  should  receive  titles  for  the  land  j  in- 
chased  by  them  when  the  said  payment  should  be 
made.  The  bill  further  shewed,  that  the  said  notes 
w^ere  afterwards  paid  by  the  said  Hall,  or  by  Hall 
and  Lucas,  and  prior  to  which  said  James  Hays 
died  intestate — administration  on  his  estate  beinj 
granted  to  Richard  H.  Hays.  That  during  the  lile 
time  of  James  Hays,  and  before  the  payment  of  said 
notes  or  either  of  them,  Edmondson  and  Goodall,  to 
indemnify  the  said  sureties,  assigned  to  them  the  bond 
of  Hays  the  intestate,  and  that  afterwards,  to  wit,  in 
the  year  one  thousand  eight  hundred  and  twenty- 
seven,  the  said  Hall  and  Lucas  were  put  in  posses- 
sion of  the  lands:  and  that  said  Hall  had,  under  that 
possession,  collected  a  large  sum  of  money  as  rents. 
That  subsequently  Hall,  or  Lucas  and  Hall,  sold  the 
land  to  one  Betts  for  one  thousand  six  hundred  and 
twenty  dollars,  on  a  credit  of  one,  two  and  three 
years,  taking  Betts's  notes,  and  agreeing  to  make 
him  titles  when  the  purchase  money  should  be  paid; 
and  under  which  sale,  Betts  obtained  possession — 
That  afterwards,  before  the  purchase  money  became 
due  from  Betts,  Hall  rescinded  the  contract,  but  that 
Betts  remained  in  possession.  That  a  large  portion 
of  said  lands  was  cleared,  and  had  been  cultivated, 
and  that  commodious  buildings  had  been  erected. 
The  bill  then  charged,  that  after  the  death  of  James 
Hays,  and  before  the  last  payment  was  made  on  ac- 
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count  of  said  lands,  the  same  being  much  needed  for 
the  purposes  of  the  estate,  the  said  Hall  induced  the 
complainants  to  execute  to  him  a  bond  in  th^  penal 
sum  of  tive  thousand  dollars,  conditioned  that  a  title 
should  be  made  to  Hall,  of  the  said  lands,  within 
')ur  months  after  the  date  thereof;  the  said  term  of 
four  months  being  inserted,  as  the  probable  period  ne- 
cessary to  perfect  a  title  to  Hall  through  the  Orphans' 
Court — the  said  Hall  agreeing  to  that  time,  and  pro^ 
testing  that  no  advantage  should  be  taken  on  account 
of  the  time,  and  still  retaining  the  bond  of  the  intes- 
tate, James  Hays.  That  Richard  H.  Hays,  one  of 
the  complainants  and  administrator  of  the  estate,  on 
making  an  effort,  subsequently,  to  comply  with  the 
(•ondition  of  the  said  bond,  in  obtaining  the  title 
from  the  Orphans'  Court,  was  instructed  by  the 
Court,  that  his  application  could  not  be  considered — 
i!ie  law  requiring  the  same  to  be  made  by  Hall, — of 
all  which  Hall  was  informed,  and  a  request  urged 
upon  him  tj  apply  accordingly;  which  Hall  promis- 
ed to  do,  at  a  convenient  time.  That,  violating  hid 
promise,  to  make  the  aforesaid  application  to  the  Or- 
phans' Court,  Hall  delayed  and  refused  to  do  so,  un- 
til after  the  four  months  had  expired;  and,  notwith- 
standing that  complainants  were  the  sole  heirs  of  the 
said  James  Hays,  and  had  proposed  to  Hall,  a  deed 
or  deeds  for  the  said  landvS,  he  had  refused  to  receive 
any  such,  and  had  actually  commenced  suit  upon  the 
bond  executed  to  him,  by  complainants;  which  was 
then  pending. 

The  bill,  after  charging  a  want  of  consideration,  in 
the  execution  of  the  bond,  from  complainants  to 
Hall — and  many  other  immaterial  matters,  prayed 
4P.  48 
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relief,  in  enforcing  the  execution  of  the  contract,  and 
an  injunction  of  the  proceedings  at  law. 

The  answer  of  Hall  admitted  the  sale  of  tbe 
lands,  as  charged  in  the  bill ;  stated  that  the  full 
amount  of  the  notes  had  been  paid  by  respondent 
and  Lucas.  That  on  the  last  note  respondent  was 
sued  in  the  name  of  one  Love,  as  bearer;  that  being 
about  to  apply  for  an  injunction  to  stay  the  recovery 
on  this  note,  until  he  could  obtain  titles — Edmondson 
and  Goodall  being  entirely  insolvent — an  interview 
was  effected  with  complainants;  and  on  respondent 
paying  the  amount  of  said  note,  then  in  suit,  cum- 
plainants  executed  their  bond,  as  set  out  in  the  bill. 

The  respondent  denied  that  time  was  not  ma- 
terial, but  averred  it  was  so  considered;  and 
that  he  advised  complainants  to  take  ample  time 
to  effect  the  object.  He  also  denied  tbe  receipt 
of  any  rents,  as  charged,  or  that  he  had  been  in  tbe 
possession  of  the  said  lands :  admitted  that  BetLs 
did  apply  to  him  for  a  sale  of  the  lands ;  but  on  ac- 
count of  the  defect  in  the  title  nothing  was  done.— 
He  further  admitted  the  possession  of  the  bond  of 
James  Hays,  but  denied  any  knowledge  of  the  pro- 
ceedings to  effect  a  title,  instituted  by  complainants, 
before  the  County  Court,  &c. 

Luca^s  also  answered  the  bill,  but  stated  no  hcis 
materially  varying  from  those  stated  in  the  answer 
of  Hall. 

The  proofs  taken  in  the  cause,  among  other  imma- 
terial matters,  established,  that  Hall  had,  upon  ma- 
ny occasions,  exercised  a  control  over  the  lands — ha- 
ving rented  them  to  some  persons,  and  contracted 
for  their  sale  to  others.     And  also,  that  the  lands 
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had  deteriorated  in  value,  bv  cultivation  and  v^^aste. 
The  Cliancellor  dissolved  the  injunction,  and  dis- 
missed the  bill. 

The  case  was  argued  by  Thorington,  for  the  plain- 
tiff in  error ;  and  by  Clarke^  contra. 

HOPKINS,  C.  J.— The  bill,  in  this  case,  was  filed 
by  Richard  H.  Hays,  Patrick  W.  Hays,  Robert  S. 
Hatcher,  and  Nancy,  his  wife.  Before  the  cause  was 
heard  in  the  Circuit  Court  of  Lowndes  Countv,  Pa- 
trick  W.  Hays  died,  and  his  executrix,  Martha  B, 
Hays,  was  made  a  party  to  the  bill,  as  one  of  the 
complainants. 

The  material  allegations  of  the  bill,  which  we 
deem  it  necessary  to  consider,  are,  that  James  Hays, 
the  father  of  the  complainants,  Richard  H.,  Patrick 
W.  and  Nancy  Hatcher,  sold,  in  November,  eighteen 
hundred  and  twenty-six,  the  lands  that  are  described 
in  the  bill,  to  Edmondson  and  Goodall,  two  of  the 
defendants,  at  the  price  of  two  thousand  dollars. — 
That  the  purchase  money  was  to  be  paid  in  two 
instalments,  and  for  which  the  purchasers  gave 
two  notes  to  the  vendor,  with  Hall  and  Lucas,  who 
were  also  defendants  to  the  bill,  as  their  sureties. — 
One  note  was  payable,  the  first  of  January,  eighteen 
hundred  and  twenty-seven,  and  the  other  the  first  of 
January,  eighteen  hundred  and  twenty-eight.  That 
the  vendor  made  his  bond  to  the  vendees,  in  the  pe- 
nal sum  of  five  thousand  dollars,  conditioned  to  be 
void,  if  he  should,  upon  the  payment,  of  the  two 
notes,  or  soon  after,  convey  a  good  and  legal  title,  in 
fee  simple,  to  the  lands,  to  the  vendees.     That  the 
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bond  was,  upon  the  day  of  its  date,  assigned  by  the 
vendees,  to  Hall  and  Lucas,  to  inderanify  them 
against  the  liability  they  had  incurred,  as  sureties 
for  the  purchase  money. 

That,  in  eighteen  hundred  and  twenty-seven,  ih ' 
vendees  put  the  assignees,  or  Hall,  one  of  them,  into 
the  possession  of  the  premises,  for  the  benefit  of  tho 
assignees,  and  that  Hall  had  received  a  large  sum  oi 
money,  as  the  rents  of  the  land.  That  t!ie  lands. 
since  the  sale,  have  been  greatly  injured  by  cultiva- 
tion, and  diminished  in  value. 

That,  in  September,  eighteen  hundred  and  twen- 
ty^eight,  and  before  the  payment  of  the  note  that 
was  last  payable,  the  vendor  died  intestate.  That 
administration  upon  his  estate  was  granted  to 
the  complainant,  Richard  H.;  and  his  heirs  at  law 
were  his  three  children,  who  are  complainants,  and 
the  children  of  a  daughter,  Mary  Merriweather,  who 
died  in  her  father's  life-time.  Her  husband,  wlio 
survived  her,  and  her  children,  together  with  Al- 
ien Love,  the  husband  of  Martha  G.,  who  is  one  of 
the  last  mentioned  children,  are  defendants  to  the 
bill. 

They  allege,  that  before  the  last  instalment  of  the 
purchase  money  was  paid  to  the  administrator,  Rich- 
ard H.,  he  and  the  complainants,  Patrick  W.  Hays 
and  Robert  S.  Hatcher,  made,  on  the  twenty-first 
of  Aprilj  eighteen  hundred  and  twenty-nine,  their 
bond  to  the  defendant,  Hall,  in  the  penal  sum  of  five 
thousand  dollars,  conditioned  to  be  void,  if  they 
should  convey  a  good  title  in  fee  simple  to  the  same 
lands,  within  four  months  from  the  date  of  their  bond. 
That  soon  after  the  breach  of  the  condition  of  their 
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bond,  Hall  put  it  in  suit,  claiming  to  recover  n|)on  it 
the  sum,  with  interest,  whicii  had  been  paid  upon 
the  sale  of  James  Hays. 

They  allege  also,  that  Hall  had,  at  the  time  they 
executed  their  bond,  and  still  has  the  bond  of  James 
Hays;  and  that  their  own  bond  was  made  without 
consideration,  as  the  former  one  is  a  valid  and  sub^ 
sisting  obligation  against  the  representatives  of  James 
Hays,  upon  which  the  persons  who  are  entitled  to  the 
benefit  of  it,  have  a  summary  remedy  to  obtain  a  spe- 
cific performance  of  the  agreement  to  convey  the  lands 
in  an  Orphans'  Court. 

As  many  of  the  allegations  are  not  admitted  in  the 
answer,  and  were  not  proved  upon  the  hearing  of  iUe 
cause,  they  are  omitted  in  this  statement. 

Hall  and  Lucas,  both  admit  the  ajjreement  for  the 
sale  of  the  land.s — the  execution  of  the  notes  for  the 
purchase  money — of  James  Hays's  bond,  and  the 
assignment  of  the  latter  to  them,  as  stated  in  the  bill. 
Hall  admits  also,  that  he  still  hns  the  bond  of  James 
Hays;  but  denies  that  he  ever  had  the  possession  of 
the  lands,  or  exercised  any  control,  or  act  of  owner- 
ship over  them,  or  had  ever  put  a  tenant  in  posses- 
sion, or  received  any  sura  of  money,  as  rent  of  the 
premises.  He  states,  that  upon  the  note  which  first 
matured,  a  judgment  was  obtained  against  Lucas, 
which  was  satisfied  by  Lucas  and  himself  jointly. — 
That  suit  was  instituted  on  the  other  against 
him.  That  he  employed  counsel  who  had  prepared 
a  bill  upon  which  he  intended  to  apply  for  an  injunc- 
tion to  stay  the  proceedings  at  law,  until  he  could 
obtain  a  conveyance  of  the  title  to  the  lands,  when 
it  was  agreed  between  himself  and  Richard  H,  and 
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Patrick  W.  Hays  and  Robert  S.  Hatcher,  that  they 
should  make  the  bond  which  they  executed  in  con- 
sideration of  the  payment  by  han,  of  the  sum  due 
on  the  note,  then  in  suit. 

It  was  proved  on  the  hearing  in  the  Circuit  Court, 
by  the  deposition  of  W.  Oliver,  that  he  was  autho- 
rised, in  eighteen  hundred  and  twenty-seven,  by  a 
letter  of  Hall,  that  had  been  lost  or  mislaid,  to  sell 
or  rent  the  premises,  and  that  he  did  rent  them  to 
John  Green  and  W.  Pearce. 

By  the  deposition  of  John  Green,  it  w^as  proved 
that  he,  one  Autry  and  W.  Pearce  rented  the  lands 
one  year  of  W.  Oliver,  and  that  he  paid  the  rent 
due  from  himself  to  Samuel  W.  Oliver. 

It  appears  from  the  proofs,  that  Isaac  Betts,  one 
of  the  defendants,  took  possession  of  the  premises, 
or  a  part  of  them  in  the  autumn  of  eighteen  hundred 
and  twenty-eight,  by  the  authority  of  Hall ;  that  he 
had  the  possession  as  late  as  January,  eighteen  hun- 
dred and  thirty;  and  that  one  Walker  also  entered 
upon  the  possession  of  a  part  of  the  lands,  on  a  con- 
tract with  Betts. 

A  letter  written  by  Hall,  dated  the  2nd  of  Octo- 
ber, eighteen  hundred  and  twenty-eight,  and  address- 
ed to  Samuel  W.  Oliver,  is  annexed  to  the  answer  of 
Hall,  as  an  exhibit.  In  the  letter  Hall  informed  Oli- 
ver, that  Betts  was  authorised  to  take  immediate 
possession  of  the  premises,  unless  some  of  Hall's 
friends  had  previously  rented  them  to  some  other 
person. 

We  conclude  from  the  testimony,  the  possession 
of  the  lands  was  given  to  the  purchasers,  and  that 
they  have  been   occupied  since  the  sale   by  persons 
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who  entered  upon  them  as  tenants  of  Hall,  or  by 
the  permission  of  his  tenants.  It  appears  also  from 
the  proofs  that  the  value  of  the  premises  has  been 
reduced  greatly  since  the  sale,  and  no  other  cause  of 
this  effect  is  shown  by  the  testimony,  than  the  fail- 
ure of  the  persons  who  have  occupied  the  premises, 
to  keep  them  in  repair.  Neither  instalment  of  the 
purchase  money  was  paid  punctually;  each  was 
paid  by  the  sureties  of  the  vendees  after  a  suit  had 
been  instituted,  to  compel  payment.  The  vendor 
died  eiijrht  or  nine  months  after  the  last  note  was 
due.  If  the  failure  to  pay  the  first  instalment 
punctually,  gave  him  a  right  to  rescind  the  agree- 
ment, he  waived  the  right  by  the  acceptance  of  the 
money,  and  he  acquiesced  in  the  neglect  to  discharge 
the  other  note  by  asserting  no  claim  to  the  posses- 
sion of  the  lands.  He  was  not  bound  to  convey  the 
title  before  the  wiiole  purchase  money  w^as  paid,  and 
he  died  in  no  default,  because  no  right  existed  during 
his  life  to  demand  a  conveyance  of  him.  As  he 
had  acquiesced  in  the  delay  of  the  vendees  to  pay 
the  purchase  money,  his  personal  representatives  had 
a  right  to  do  so  also.  That  he  did  so  is  proved  by 
the  fact  that  he  afterwards  receieved  the  balance 
of  the  purchase  money.  At  no  time  before  the 
whole  purchase  money  was  paid,  had  ihe  purchasers 
any  ground  upon  which  they  could  have  bef  n  per- 
mitted to  avoid  the  specific  execution  of  the  agree- 
ment. The  effect  of  their  own  default  was  against 
them,  and  in  favor  of  the  vendor  and  his  representa- 
tives; and  all  benefit  from  that  default  has  been 
waived  by  those  who  might  have  claimed  it.  If 
the  last   instalneot  had  jiot  been  paid,  a  bill  might 
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Uiwe  been  iilod  by  the  personal  representative  of  the 
vend<»r  t(»  compel  a  specific  performance,  and  upon 
such  a  bill  ill  sjc!i  .1  cunB,  tha  djcrce  sought,  ought  to 
be  made.  The  vendor  performed,  during  his  life,  a 
valuable  part  of  the  contract,  by  parting  with  the 
possession  of  the  lands,  and  had  a  right  before  his 
death,  as  the  last  note  became  due  prior  to  that 
event,  to  a  specific  execulion  of  the  agreement* 

The  principle  is  veil  settled,  that  where  either 
party  has  performed  a  valuable  part  of  his  con- 
tract for  the  sale  and  purchase  of  an  estate^  and 
is  in  no  default  for  not  performing  the  residue,  he 
shall  have   a  specific  execution  of  the  other  part 

•2Stoiry»Bof  his  coutract.*  This  riifht  the  vendor  did  no- 
thing,  after  he  acquired  it,  to  impair,  and  after  his 
death  it  belonged  to  his  personal  representative,  if  he 
chose  to  claim  it.  The  possession  from  which  the 
vendor  parted  was  never  regained  or  claimed,  either 
by  himself,  v^'hilst  he  lived,  or  by  his  representatives 
after  his  death.  The  value  of  the  lands  has  been  di- 
minished since  the  sale  of  them,  by  the  want  of  pro- 
per care  in  those  from  whom  it  was  required.  The 
impossibility  of  placing  a  party  in  statu  quo^  who  has 
performed  a  valuable  part  of  his  agreement,  and  was 
in  no  default  for  not  performing  the  residue  is  another 

1 2 lb. 83. ground  for  the  specific  execution  of  the  agreement.! 
If  the  sale  could  not  be  executed,  the  heirs  of  the 
vendor  would  be  injured  by  the  consequences  of  du- 
ties onutted,  or  of  acts  which  were  not  the  vendor's 
or  their  own.  Time  may  be  of  the  essence  of  an  a- 
greement  in  a  Court  of  Equity.  It  is  always  essen- 
tial, when  it  is  made  so  by  the  terms  of  a  contract; 
and  it  is  considered  so  bv  some  able  Chancellors,  in 
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every  case,  in  whrch  the  party  who  seeks  relief  has 
been  in  default  himself,  without  any  just  excuse,  or 
any  acquiescence  or  subsequent  waiver,  by  the  other 

But  for  the  acquiescence  and  acts  of  waiver,  on  nuie  i—i 
the  part  of  the  vendor  and  his  personal  representa- Coiiyer, 
tive,  the  vendee  never  would  have  acquired  a  rightjohnii.ch. 
to  the  specific  execution  of  the  agreement,  in  this  ^^^'  ^^' 
case. 

It  is  a  general  rule,  that  where  the  specific  execu- 
tion of  an  agreement,  respecting  lands,  will  be  de- 
creed between  the  parties,  it  will  be  decreed  between 
all  parties  claiming  under  them  in  privity  of  estate, 
or  representation,  or  title,  unless  other  controlling 
equities  are  interposed.  The  rule  is  thus  stated  in 
2d  Story's  Eq.  96,  97. 

The  purchase  money  is  treated,  in  equity,  as  the 
personal  property  of  the  vendor,  and  as  such,  goes  to 
his  personal  representatives.!  If  it  be  unpaid  ati^stnr.Eq. 
the  vendor's  death,  the  personal  representative  has 
a  right  to  receive  it.  If  the  payment  of  the  money 
and  the  conveyance  of  the  estate,  are  according 
to  the  agreement,  to  be  made  at  the  same  time, 
the  personal  representative  would  have  a  right, 
in  a  case  where  the  time  agreed  upon  for  perform- 
ance, was  not  of  the  essence  of  the  contract,  if  in  no 
other  case,  to  a  specific  execution  of  the  agreement, 
if  he  applied  to  a  Court  of  Equity  for  tlie  purpose, 
in  a  reasonable  time  after  the  day  for  performance. 

The  purchase  money  having  been  made  the  per- 
sonal  property  of  the  vendor,  by  his  own  contract, 
his  personal  representative  has  a  right  to  all  the  re- 
medies to  recover  or  retain  it,  to  whieli  the  vendor 
4P  4.^ 
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would  be,  if  he  were  living*  When  the  representa* 
tive  goes  into  equity,  he  must  make  the  heirs  of  the 
vendor,  as  well  as  the  vendee,  and  all  other  persons 
who  have  an  interest  in  the  matter,  parties  to  his  bill 
The  heirs  may,  if  they  choose,  unite  with  him,  as 
complainants  —  otherwise,  they  must  be  made  de- 
fendants. 

By  the  contract,  in  this  case,  no  day  was  fixed  for 
the  conveyance  of  the  title. — The  vendor's  bond  re- 
quired liim  to  convey  the  estate,  soon  after  the  pay- 
ment of  all  the  purchase  money.  If  the  purchasers 
and  their  sureties  had  made  no  default,  there  is  no 
reason  to  suppose  the  title  would  not  have  been  con- 
veyed by  the  vendor  in  his  life-time  according  to  his 
contract.  Their  defaults  were  acquiesced  in,  and 
waived  by  the  vendor  himself,  and  his  personal  re- 
presentative. 

It  is  a  just  excuse,  for  the  omission  of  the  adminis- 
trator, in  this  case,  to  file  his  bill  for  the  execution  of 
the  contract  sooner  than  he  did,  that  the  purchasers 
could  have  obtained  a  specific  execution  of  ibe 
agreement  in  the  Orphans'  Court  of  the  proper  Coun- 
ty, by  filing  a  petition  against  the  administrator  upon 
the  bond  of  his  intestate,  and  satisfying  the  Court 
that  it  was  fairly  made.  This  statutory  remedy  is 
more  summary  and  less  expensive,  than  the  proceed- 
^'k-D'g  ing  in  Equity,  in  which  the  same  object  is  attained.* 

The  vendees,  and  those  who  claim  under  them, 
can  not  complain  of  the  administrator's  delay  in  tak- 
ing steps  to  enable  him  to  have  the  title  conveyed  to 
them,  when  the  consequence  of  any  course  he  could 
have  pursued,  would  have  been  longer  delay  than 
would  have  been  the  result  of  the  prosecution  by  the 
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vendees,  of  the  remedy  to  which  they  only  were  en- 
titled in  an  Orphans'  Court  *  cVa'm 
The  next  question  is,  whether  the  bond  which  |g'-^"**' 
three  of  the  plaintiffs  in  error  made  to  Hall,  is  valid. 
We  think  there  is  no  consideration  to  support  the 
bond.  The  payment  by  him  of  the  last  instalment 
of  the  purchase  money  was  what  he  was  bound  to 
do.  Nothing  that  appears  in  the  record  would  have 
been  a  good  defence  to  the  action  at  law  upon  the 
note,  or  have  given  him  a  right  in  Equity,  to  enjoin 
a  judgment  upon  it.  As  the  vendor  parted  with  the 
possession  of  the  premises,  and  the  vendees  bound 
themselves  to  pay  part,  at  least,  of  the  purchase  mo- 
ney, before  the  time  fixed  for  the  conveyance  of  the 
title,  the  promise  to  pay  the  whole  of  the  purchase 
money  was  independent  of  the  obligation  of  the  ven- 
dor to  convey,  and  the  entire  sum  could  have  been 
recovered  at  law,  without  any  averment  in  the  de- 
claration, of  the  vendor's  ability  to  convey  the  es- 
tate. A  plea  in  such  a  case,  that  the  vendor  had  no 
title  on  the  day  fixed  for  the  conveyance,  would  be 
no  bar  to  the  action,  as  this  Court  decided,  in  the 
case  of  Weaver  vs  Childress^  t?  ^^^H'y 

,      Rep.  363. 

There  was  no  just  claim  to  an  injunction,  from  a 
Court  of  Equity ;  because  the  case  shows  the  title 
could  have  been  obtained,  on  a  proper  application  to 
an  Orphans'  Court.  That  the  complainants,  who 
made  the  bond  to  Hall  might  have  defended  the  ac- 
tion at  law,  upon  it,  does  not  deprive  them,  in  this 
case,  of  their  claim  to  relief  in  Equity  against  their 
bond. 

The  jurisdiction  of  the  Court  might  perhaps  be 
maintained  upon  the  principle,  that  it  is  against  con- 
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science,  for  Hall  to  enforce  the  bond,  and  unjust  to 
the  obligors,  that  he  should  retain  it.  He  might 
take  a  Qon-suit  in  the  action  now  pending,  and  re- 
new it  again^  hereafter,  when  the  obligors  could  not 
prove  that  their  bond  was  without  consideration,— 
and  we  will  not  decide,  that  equity  might  not  exer- 
cise jurisdiction  upon  the  principle  of  quia  /efwrf,and 
'5^J?'-^^- decree  the  cancellation  of  the  bond.* 

As  equity  has  jurisdiction  to  decree  a  specific  exe- 
cution of  the  contract  of  James  Hays,  deceased,  in 
favor  of  his  administrator,  it  was  proper  for  the  com- 
plainants in  their  bill  for  a  specific  performance,  (for 
which  object  the  bill,  in  this  case,  was  filed,)  to  make 
the  matter  of  the  bond  to  Hall,  a  part  of  the  case. 

It  is  a  settled  rule,  that  if  a  Court  of  Equity  have 
jurisdiction  of  a  cause,  for  one  purpose,  it  may  exer- 
nojohos.  cise  it  generally.t 

There  ought,  we  think,  to  be  a  decree  for  the  can- 
cellation of  the  bond,  and  for  a  perpetual  injunction 
of  the  suit  at  law  upon  it,  as  well  as  for  a  specific 
execution  of  the  contract  for  the  sale  of  the  lands, 
into  which  James  Hays  entered,  in  his  life-time. 

The  assignment  by  the  vendees,  of  the  vendor^s 
bond  to  Hall  and  Lucas,  created  in  favor  of  the  lat- 
ter persons,  an  equitable  mortgage.  If  the  purchase 
money  which  the  sureties  paid,  did  not  belong  to  the 
vendees,  and  has  not  been  repaid  by  the  vendees,  the 
sureties  in  this  case,  have  a  right  to  the  estate,  as 
mortgagees,  upon  a  decree  for  the  specific  eXiCCUtion 
^sior.Eq.  ^f  ji^g  contract,  in  favor  of  the  complainants^ 

Such  a  mortgage  they  might  foreclose  as  other 
mortgages  may  be  foreclosed. 

It  does  not  appear  that  John  G.  Merri  weather  had 
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any  interest  which  a  decree  in  this  case  could  affect 
as  his  wife  died  before  her  father,  James  Hays. — 
Betts  also  appears  to  have  no  interest. 

So  much  of  the  decree  as  dismissed  the  bill,  as  to 
the  defendants,  John  G.  Merriweather  and  Betts,  is 
affirmed,  at  the  costs  of  the  plaintiffs  in  error.  But 
the  decree,  in  all  other  respects,  is  reversed,  and  the 
cause  is  remanded,  for  the  purpose  of  having  the 
principles  of  the  opinion  of  this  Court  carried  into 
effect. 

This  Court  cannot  now  make  such  a  decree  as 
ought  to  be  made,  because  the  Circuit  Court  made 
its  decree  before  all  the  necessary  parties  were  before 
that  Court.  The  heirs  at  Law  of  the  complainant, 
Patrick  W.  Hays,  ought  to  have  been  made  parties, 
before  the  decree  of  the  Circuit  Court  was  made. 

Hall  has  died  since  the  cause  was  brought  into 
this  Court,  and  his  executors  have  been  made  parties 
here;  but  it  will  be  proper  to  make  his  heirs  at  law 
parties,  before  tbe  case  shall  be  heard  again  in  the 
Circuit  Court.  All  the  amendments  for  these  pur- 
poses may  be  made,  after  the  case  shall  be  again  in 
that  Court,  upon  a  mandate  from  this.*  nPet.Rep 

There  ought  also  to  be  either  an  answer  from  the 
wife  of  Love,  or  a  decree,  pro  con/esso,  against  her. 

The  plaintiffs  in  error  muet  be  allowed  the  costs 
of  this  Court  upon  so  much  of  the  decree  of  the  Cir- 
cuit Court,  as  is  reversed  against  the  defendants,  Good- 
all,  Edmondson,  Lucas,  and  the  executors  of  Hall. 

GOLDTHWAITE,  J.,  not  sitting  in  this  case. 
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BASS,  by  guardian,  vs.  coos. 
As  to  ike  settlement  of  guardianship  accounts. 

1.  Id  the  final  settlement  of  the  aceoants  of  a  guardian,  before 
the  Orphans'  Court,  an  allowance  to  the  ward,  for  his  labor, 
while  employed  for  the  guardian,  cannot  be  made. 

In  error  to  a  decree  of  the  Orphans  Court  of  Dal- 
las county. 

By  the  record  in  this  case,  it  appeared  that  the 
defendant  in  error,  on  the  eighth  day  of  March, 
eighteen  hundred  and  thirty,  was  appointed  a  guar- 
dian of  Lawrence  B:iss,  by  the  Judge  of  the  Orphans 
Coart  of  Dallas.  In  February,  eighteen  hundred 
and  thirty-six,  the  defendant  made,  before  the  Judge 
of  that  Court,  a  final  settlement  of  his  guardianship 
accounts, — in  the  course  of  which  it  appeared  that 
the  ward  had  lived  with  the  defendant  from  March, 
ei°:hteen  hundred  and  twentv-ei^ht,  to  the  summer  of 
eighteen  hundred  and  thirty-four;  that  be  had  la- 
bored for  him  all  the  intervening  time,  except  a  small 
part  of  it,  while  attending  school ;  and  that  his  labor 
was  worth  considerably  more  than  his  maintenance 
during  that  period.  The  Judge  of  the  Orphans 
Court,  on  the  aforesaid  settlement^  refused  to  allow 
the  excess,  above  mentioned,  to  be  charged  against 
the  guardian:  and  to  this  decision  the  plaintiff  ex- 
cepted, and  here  assigned  it  for  error. 

Ciarke,  for  plaintiff  in  error — Edwards,  contra. 
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COLLIER,  J. — It  is  not  necessary  to  a  decision 
of  this  case,  tiiat  we  should  determine  whether  the 
defendant  can  be  charged  in  any  form  of  proceedhig 
for  the  work  and  labor  of  the  plaintiff'^s  ward,  while 
subject  to  the  guardianship  of  the  defendant.  If  the 
profits  resulting  from  this  source  did  not  constitute  a 
part  of  the  trust  estate,  in  the  adjustment  of  the  de- 
fendant's accounts,  they  should  not  have  been  consi^ 
dared,  unless  to  ascertain  the  expense  to  which  he 
had  been  subjected,  in  taking  care  of  the  person  of 
his  then  late  ward.  That  they  were  part  of  the  es- 
tate of  the  ward  entrusted  to  the  management  of  the 
defendant,  or  the  increase  of  that  estate,— no  one  can 
believe*  On  the  contrary,  if  they  constitute  a  de- 
mand legally  enforceable,  it  is  one  growing  out  of 
the  industry  and  labor  of  the  ward. 

Guardians  are  required  to  report  to  the  Judge  of 
the  County  Court,  an  inventory  of  the  estate,  both 
real  and  personal,  which  they  shall  have  received  or 
taken  possession  of;  and  shall  exhibit,  once  in  every 
year,  and  oftener  if  required,  an  account  of  the  pro- 
duct of  the  estate,  and  of  the  sale  and  disposition  of 
such  product  and  disbursements."^     But  nothing  is.^jj^  j^  ^ 
said  in  our  laws,  in  regard  to  the  personal  earnings-'^o. 
of  the  ward.     The  condition  of  the  bond  of  the  guar- 
dian, is,  to  perform  all  the  duties  which  are  or  may  be 
required  of  him  hy  lawrt  beyond  the  scope  of  this  . 
undertaking,  his  sureties  cannot  be  charged ;  nor  can 
the  Judge  of  the  County  Court  afSx  a  liability  upon 
him,  by  any  order  or  decree,  which  the  law  has  not 
first  authorised.  ' 

Again  .*  if  a  guardian  be  chargeable  to  the  ward 
for  his  personal  labor,  it  must  be  after  the  relation- 
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ship  of  confidence  and  trust  shall  have  ceased  to  ex- 
ist, and  then  only^  not  because  he  had  been  guardian, 
but  because  he  had  derived  a  benefit  from  services 
he  could  not  legitimately  command. 

*^  A  guardian,"  says  Mr.  Reeves,  **  is  one  that  legal- 
ly has  the  care  and  management  of  the  person  or 
D  ^**R4*  ^'^^  estate,  or  both,  of  a  child,  during  his  minority, 
311.        whose  father  has  deceased."*     And  is  said  by  Mr. 
463,46a.  Blackstone,  to  stand  in  loco  parentis :\ 

In  the  direction  of  the  person  of  his  ward,  he  must, 
of  necessity,  possess  large  discretionary  powers,  sub- 
ject to  be  controlled  in  their  exercise,  if  he  abuses 
them.  It  is  certainly  the  duty  of  the  guardian  to 
train  his  ward  to  habits  of  industry  and  economy — 
and  if,  in  the  practical  inculcation  of  lessons  which 
lead  to  the  pursuit  of  these,  he  derives  to  himself  a 
benefit,  it  would  seem,  upon  principle,  that  he  should 
incur  no  charge. 

Chancellor  Jiu?;^/  lays  it  down,  "ihat  the  guardian's 
trust  is  one  of  obligation  and  duty,  and  not  of  spec- 
Com.Twsulation  and  profit." J  Consequently,  he  can  not  spe- 
^***^*^*  culate  upon  his  ward's  money, — if  he  does,  the  ward 
is  entitled  to  the  profits  arising  from  its  employment: 
80,  if  he  purchases  a  debt,  at  a  discount,  the  benefit 
is  to  accrue  to  the  infant.  So,  by  a  parity  of  reason- 
ing, the  person  of  the  ward  cannot  be  used  solely  to 
advantage  the  guardian  :  if,  therefore,  he  is  hired  out 
or  apprenticed,  and  a  premium  paid  by  the  master, 
tiie  warfl  would  be  entitled  to  recover  the  hire  or 
premium.  But  he  would  not  be  entitled  to  it  on  a 
settlement  of  the  guardianship  account. 

The  settlement  of  the  account  by  the  Judge  of  (he 
County  Court,  applyinjr  alone  to  the  trust  property. 
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the  decree  of  the  Judge,  in  the  particular  excepted 
to,  is  proper,  and  must  consequently  be  affirmed. 


HADEN  AND  EVERETT  YS  THE  UNITED  STATES.* 

As  to  practice  in  tlie  Supreme  Court. 

1.  This  Court  will  not  set  aside  a  judgment  obtained  oil  certrfr* 
cate,  on  motion  to  file  a  complete  transcript  of  the  record  and 
proceedings  in  the  case — ho  return  being  made  to  a  certiorari 
previously  issued  to  complete  the  record,  and  the  transcript 
sought  to  be  filed,  appearing  to  have  been  certified  from  thtf 
Court  below,  upon  a  writ  of  error  sued  out  to  a  previous  term 
of  this  Court,  and  not  prosecuted. 

This  was  a  motion  to  set  aside  a  judgment  obtain- 
ed upon  certificate. 

Thornton^  for  the  motion — Sdliee^  contra. 

HOPKINS,  C.  J.— At  the  last  term  of  this  Court 
Haden  and  Everett  filed  an  incomplete  transcript 
of  a  record  of  a  cause  between  the  United  States 
and  themselves,  together  with  ia.  writ  of  error  which 
they  had  sued  out,  in  the  case^  returnable  to  that 
term. 

Upon  their  motion  a  writ  of  certiorari  was  issued 
to  the  clerk  of  the  Court  below,  requiring  him  to 

*The  jadgment  in  this  case,  wusubBeqnently  to  this  decision,  Mt  aside,  and 
a  re-hearing  granted,  on  the  groand  of  an  existing  defect  in  the  certificate. 
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send  and  certify  to  the  present  term  of  the  Court,  a 
complete  transcript  of  the  record. 

The  law  requires  the  clerk  to  make  up  a  full  and 

perfect  record  of  all  the  proceedings  in  the  cause  and 

to  give  an  attested  copy  of  such  record  to  the  party 

by  which  the  writ  of  error  was  sued  out,  upon  his  ap- 

Mik  Dig.  plication.* 

Where  a  writ  of  error  has  been  sued  out  in  a  cause, 
the  party  who  obtained  the  judgment  in  it,  of  the 
Court  below,  is  entitled,  if  the  writ  of  error,  and  a 
transcript  of  the  record  of  the  cause  be  not  deliver- 
ed to  the  Clerk  of  this  Court,  on  or  before  the  third 
day  of  the  term  to  which  the  writ  was  returnable, 
to  an  affirmance  of  the  judgment,  on  producing  a 
proper  certificate  from  the  clerk  of  the  Court  by 
which  the  judgment  was  rendered. 

The  writ  of  error  and  the  imperfect  transcript, 
filed  by  Haden  and  Everett  at  the  last  term,  were 
not  delivered  to  the  clerk  of  this  Court,  within  the 
three  first  days  of  that  term,  and  no  m(^tion  was 
made  to  affirm  the  judgment  on  a  certificate  withia 
that  time.  On  a  subsequent  day  of  that  term,  the 
transcript,  together  with  the  writ  of  error,  was  deli- 
vered by  Haden  and  Everett,  to  the  clerk  of  this 
Court,  and  upon  their  motion,  a  writ  of  certiorari 
was  issued,  to  complete  the  transcript.  If,  at  that 
time,  a  motion  to  affirm  the  judgment  had  been  made 
on  a  proper  certificate,  and  Haden  and  Everett  had 
not  shewn  their  intention  of  completing  the  tran- 
script by  moving  for  a,  certiorari ^  the  motion  to  affirm 
would  have  been  allowed,  because  there  was  no 
such  transcript  as  the  law  requires  to  prevent  the  al- 
«ib.856.   lowance  of  such  a  motion.t 
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When  the  cause  was  regularly  called,  on  a  prior 
day  of  the  present  term,  no  return  to  the  certiorari 
had  been  made,  and  the  transcript  was  as  imperfect 
as  when  it  was  filed.  No  motion  was  made,  then, 
for  another  certiorariy  and  the  cause  was  passed. 

On  the  next  regular  day  afterward,  for  motions, 
the  judgment  was  affirmed  on  certificate,  upon  the 
motion  of  the  United  States.  The  judgment  was 
affirmed,  on  the  ground  that  the  transcript  was  too 
imperfect  to  prevent  the  success  of  the  motion  for 
an  affirmance,  and  the  plaintiff  in  error  did  not  then 
move  for  another  certiorari^  to  complete  the  record. 

A  motion  is  now  made,  by  Haden  and  Everett,  to 
set  aside  the  judgmeat,  and  for  leave  to  file  a  com*  * 
plete  transcript  of  the  record.  No  return  to  the  cer- 
tiorari has  been  made  by  the  clerk  of  the  Court  be- 
low ;  and  the  transcript  of  the  record  which  tliey  of- 
fer to  file  is  connected  with  a  writ  of  error  which 
they  sued  out,  in  the  same  cause,  on  the  eleventh 
day  of  December,  eighteen  hundred  and  thirty-five, 
and  which  wasreturnable  to  the  January  term,  eigh- 
teen hundred  and  thirty-six,  of  this  Court. 

This  writ  has  become  a  nullity.*      It  was  not  re-*»  Du!.  u. 
turned  to  the  proper  term  of  the  Court,  and  after 
that  term  Haden  and  Everett  abandoned  the  writ, 
by  suing  out  another,  returnable  to  a  subsequent 
term. 

Upon  a  certificate  of  the  clerk  of  the  Court  be- 
low, of  the  amount  of  the  judgment  in  that  Court,  in 
favor  of  the  United  States,  and  that  the  second  writ 
had  issued,  they  have  obtained  an  affirmance  of  the 
judgment.  The  first  writ  of  error  could  not  bring  a 
transcript  of  the  record  of  the  cause  before  this 
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Court,  for  any  purpose,  even  with  a  proper  return  of 
the  clerk  to  that  writ;  but  the  certificate  of  the  clerk, 
which  must  be  relied  upon,  to  show  that  the  tran- 
script is  a  true  copy  of  the  record,  was  not  made  un- 
til the  eighteenth  day  of  last  month — more  than 
twelve  months  after  the  issuance  of  the  first  writ  of 
error, — long  after  the  operation  of  that  writ,  and  his 
authority  under  it,  to  certify  a  transcript,  united  to 
the  writ,  had  been  terminated. 

Where  a  certiorari  has  issued  from  this  Court,  for 
the  purpose  of  completing  a  transcript  here,  the 
Court  can  not  take  notice  of  any  other  transcript,  ex- 
cept one  shall  be  certified  in  the  return  of  the  clerk 
of  the  Court  below,  to  the  certiorari. 

As  no  return  has  been  made  to  the  certiorari,  there 
is  no  other  record  here,  than  the  imperfect  one  which 
was  in  Court,  when  the  judgment  was  aflSirmed. 

The  motion  to  set  the  judgment  aside  is  denied. 

GOLDTHWAITE,  J.,  not  sitting. 
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As  to  indictments  for  mayhem. 

1.  Where  a  statute  adopts  a  common  law  offence,  all  the  com. 
inon  law  requirements  in  defining  the  offence,  should  be  fol- 
lowed in  the  indictment. 

2.  But,  when  a  statute  describes  an   act  as  a  crime  or  misde-  ' 
meaner  of  particular  grade,  the  indictment  need  not  state  the 
legal  conclusion,  that  such  act  amounts  to  such  crime  or  mis- 
demeanor. 

4.  Thus,  in  an  indictment  for  mayhem,  it  is  not  essential  to  charge 
the  ofience  to  have  been  committed /e/ontous/y. 

b.  One  indicted  as  principal  in  the  second  degree,  for  the  of- 
fence of  mayhem,  may  be  guilty  of  the  offence  of  beating,  per- 
petrated by  the  principal  in  the  first  degree,  without  being 
guilty  of  the  mayhem. 

6.  So,  the  charge  of  a  Court,  that  if  the  principal  in  the  first 
degree  is  guilty  of  mayhem,  and  the  principal  in  the  second 
degree  has  aided  and  abetted  the  fight — the  latter  would  also 
be  guilty  of  mayhem — would  be  too  broad. 

Oa  points  reserved  from  the  Circuit  Court  of  Dal- 
las county. 

In  this  case  an  indictment  was  preferred  against 
Wiley  Mosely  and  Elijah  Absence,  in  the  following 
terms: 

"  The  State  of  Alabama,  Dallas  county — Circuit 
Court,  Spring  Term,  1836. 

"  The  grand  jurors  for  the  county  aforesaid,  upon 
their  oaths  present,  that  Wiley  Mosely,  late  of  the 
county  aforesaid,  on  the  twenty-first  day  of  March, 
A.  D.  eighteen  hundred  and  thirty-six,  with  force  and 
arms  at ,  to-wit,  in  the  county  aforesaid,  in  and 
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upon  one  William  E.  Weaver,  in  the  peace  of  the 
State  then  and  there  being,  tiie  right  ear  of  him  the 
said  William  E.  Weaver,  then  and  there  on  purpose, 
and  of  his  malice  aforethought,  unlawfully  did  bite 
off.  And  the  jurors  aforesaid,  upon  their  oaths  afore- 
said, do  further  present,  that  Elijah  Absence,  late  of 
the  county  aforesaid,  in  the  county  aforesaid,  with 
force  and  arms  on  the  day  and  year  aforesaid,  unlaw- 
fully, and  on  purpose,  and  of  his  malice  aforethought, 
was  present,  aiding  and  abetting  and  assisting  the 
said  Wiley  Mosely,  the  said  mayhem  to  do  and  com- 
mit ;  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  and  digni- 
ty of  the  State  of  Alabama." 

Upon  this  indictment,  a  capias  issued,  which  was 
executed  upon  Absence;  and  at  Fall  term,  eighteen 
hundred  and  thirty-six,  he  was  tried,  and  found 
guilty. 

In  the  progress  of  the  trial,  the  counsel  for  Ab- 
sence requested  the  Court  to  charge  the  jury — that 
in  order  to  convict  the  defendant  of  aiding  and  abet- 
ting in  the  commission  of  the  mayhem,  as  charged  in 
the  bill  of  indictment,  thev  should  believe  from  the 
evidence,  that  the  said  Mosely  intended  to  commit  a 
mayhem:  and  that  Absence  was  consonant  of  that 
intention.  The  Court  refused  to  give  this  charge ; 
but  instructed  the  jury,  that  if  they  believed  from  the 
evidence  that  Mosely  was  guilty,  as  charged, — and 
that  Absence  did  any  act — such  as  pushing  the  said 
Weaver,  the  person  maimed,  toward  Mosely,  for  the 
purpose  of  causing  a  fight  between  Weaver  and 
Mosely,  and  a  fight  immediately  ensued,  in  the  course 
of  which  Mosely  bit  off  the  ear  of  Weaver,  and  thercr 


JANUARY  TERM,  183t.  399 


THE  STATE  V8  ABSElfCE. 


by  committed  a  mayhem, — then  Absence  would  be 
ijuilty  as  charged  in  the  indictment,  although  wholly 
ignorant  of  any  intention  of  Mosely  to  do  more  than 
commit  an  assault  and  battery. 

The  Court  also  overruled  a  motion  in  arrest  of 
judgment.  And  the  questions  arising  in  the  case 
were  reserved  for  the  opinion  of  this  Court  as  novel 
and  difficult. 

Tjiis  case  was  argued  here  by  Edwards  for  Ab- 
sence, and  by  the  Attorney- General  for  the  State. 

GOLDTHWAITE,  J.— An  indictment  was  found 
by  the  grand  jury  of  Dallas  County,  at  the  Spring 
term  of  the  Circuit  Court,  held  in  the  present  year, 
charging  one  Wiley  Mosely,  as  principal  in  the  first 
degree,  and  the  defendant,  as  principal  in  the  second 
degree,  in  the  terms  of  the  statute  of  eighteen  hun- 
dred and  seven,*  with  biting  off  theearof  one  Wea- 
ver»  The  plaintiff  in  error  was  tried  and  convicted  at  102.  * 
the  fall  term  of  that  Court,  held  in  the  year  eighteen 
hundred  and  thirty-six. 

At  the  trial,thepresiding  judge  was  requested  to 
instruct  the  jury,  that  in  order  to  convict  the  defen- 
dant, then  on  trial,  of  aiding  and  abetting  the  com- 
mission of  the  mayhem,  as  charged  in  the  bill  of  in- 
dictment, they  should  believe,  from  the  evidence,  that 
the  Said  Wiley  Mosely,  charged  in  the  first  part  of 
the  indictment,  intended  to  commit  a  mayhem,  and 
that  the  said  defendant,  Absence,  was  consonant  of 
that  intention.  This  the  Court  refused,  but  charged 
the  jury,  if  they  believed  from  the  evidence,  that 
Mosely  was  guilty,  as  charged  in  the  indictment,  and 
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that  Absence  did  any  act,  such  as  pushing  Weaver, 
the  person  maimed,  toward  the  said  Mosely,  for  the 
purpose  of  causing  a  light  between  the  said  Weaver 
and  the  said  Mosely,  in  the  course  of  which  the  said 
Mosely  bit  off  the  ear  of  Weaver,  and  thereby  com- 
mitted a  mayhem,  the  said  Absence  would  be  guilty 
as  charged,  though  wholly  ignorant  of  any  intention 
of  said  Mosley  to  do  more  than  commit  an  assault 
and  battery. 

After  verdict,  the  defendant  below  moved  to  ar- 
rest the  judgment — 

1st.  Because  the  first  count  of  the  indictment  con- 
tains no  reference  to  the  statute. 

2d.  Because  the  act  is  not  charged  to  have  been 
done  fehnioushj. 

3d.  Because  the  count  does  not  contain  the  word 
"  mayhem,"  "  or  maim." 

4th.  Because  it  does  not  conclude,  ^^  against  tk 
peace  and  dignity  of  the  State  of  Alabama^ 

5tb.  Because  the  word  ^^ feloniously ^^^  is  not  con- 
tained in  any  part  of  the  indictment 

6th.  The  term  "  mayhem,"  in  the  second  count,  or 
latter  part  of  the  indictment,  is  improperly  inserted, 
as  the  word  is  not  used  elsewhere  in  the  indicti^ent. 

7th.  Because,  in  stating  the  charge  against  the  de- 
fendant. Absence,  there  is  no  sufficient  averment  of 
time  and  place. 

This  motion  was  overruled ;  but  inasmuch  as  some 
of  the  questions  presented  were  considered  novel  and 
difficult,  the  presiding  Judge  consented  that  all  the 
points  arising  in  the  case  might  be  reserved  as  novel 
and  difficult,  for  the  decision  of  this  Court. 

The  indictment  seems  to  be  in  the  form  pointed  out 
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by  the  most  usual  and  correct  precedents,  and  con- 
tains only  one  count,  which  charges  Mosely  with  com- 
mitting the  act,  and  Absence  with  being  jresent^ and 
aiding  and  assisting. 

It  is  objected,  however,  that  the  statute  having  de- 
clared the  biting  off  of  an  ear,  to  be  mayhem,  it  was 
necessary  to  charge  the  individuals  indicted,  with 
this  legal  conclusion.  Hawkins,  vol.  1,  p.  107,  and 
2  Hawkins,  310,  are  relied  on  to  establish  this  posi- 
tion. 

It  is  admitted,  if  a  statute  adopts  a  common  law 
offence,  without  otherwise  defining  the  crime,  all  the 
common  law  requirements  should  be  followed,  in  the 
indictment :  thus  our  statutes  affix  the  punishment 
of  death  to  murder  and  rape,  without  attempting  to 
define  the  crimes, — here,  no  doubt,  the  terms,  '*  mur- 
dravit  and  ^'rapuit,'^  would  be  essential ;  but  when  a 
statute  describes  a  particular  act  or  acts,  as  a  misde- 
meanor or  crime  of  a  particular  grade,  it  is  not  ne- 
cessary, in  an  indictment,  after  charging  the  acts,  to 
state  the  legal  conclusion,  that  they  amount  to  the 
misdemeanor  or  crime  of  the  grade  declared  by  sta- 
tute— because  such  is  the  conclusion  of  the  law,  on  the 
facts  aUedged.  The  same  reason  is  conceived  appli- 
cable to  the  omission  of  the  word  "  feloniously,"  If 
the  statute  had  declared,  that  all  persons  who  should 
be  guilty  of  the  crime  of  mayhem,  should  be  punish- 
ed in  a  particular  manner,  without  attempting  to 
further  define  the  offence,  the  question  would  proper- 
ly arise  on  au  indictment  framed  under  such  a  statute, 
whether  it  was  necessary  to  allege  the  mayhem  to 
have  been  done  feloniously. 

It  is  sufficient  to  decide,  that  the  word  entering  in- 
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to  no  part  of  the  definition  of  this  offence,  as  creat- 
ed by  the  statute,  it  was  properly  omitted  in  the  in- 
dictment. 

It  is  further  urged,  that  there  is  no  sufficient  alle- 
gation of  time  and  place,  so  far  as  Absence  is  notic- 
ed in  the  indictment. 

The  Court  recognizes  the  authority  of  the  rule  re- 
quiring an  averment  of  time  and  place,  to  each  sub  • 
PI. m!  '    stantive  fact  charged  in  the  indictment.*     But  the 
indictment,  it  is  believed,  conforms  to  this  rule  with 
the  utmost  precision. 

It  follows,  as  the  consequence  of  these  views,  that 
there  was  no  error,  in  refusing  to  arrest  the  judgment 
in  the  Court  below. 

It  is  contended,  that  the  charge  asked  for  and  re- 
fused, in  the  Court  below,  was  correct,  and  that  the 
charge  given  to  the  jury,  can  not  be  supported,  on 
principle,  in  as  much  as  the  statute  declares,  that 
the  maiming  must  be  done  on  purpose,  and  of  malice 
aforethought — it  would  involve  an  apparent  absur- 
dity, to  convict  one  who  never  had  assented  to  the 
act,  and  in  the  commission  of  which  his  will  did  not 
concur.  In  answer  to  this,  it  has  been  urged,  that  a 
man  must  be  presumed  to  intend  all  the  consequen- 
ces which  necessarily  flow  from  his  acts. 

That  this  principle  is  well  settled,  and  of  univer- 

f4Biack.c  sal  application,  is  unquestionably  the  law.t 

p.c.43i;i     What  may  be  the   necessary  consequence  of  a 

Stel.        particular  act  or  command,  may  frequently  be   a 

question  very  difficult  of  decision.— Thus,  it  is  said, 

(in  4th  Blackstone's  Commentaries,  p.  37,)  that  if  A 

command  B  to  beat  C,  and  B  beats  him,  so  that  be 

dies,  B  is  guilty  of  murder,  as  principal,  and  A  as  ac* 
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cessary;  but  the  editor  adds,  in  a  note,  that  this 
must  be  understood  with  the  qualification,  that  it  re- 
fers to  a  case  where  tlie  command  was  to  beat  vio- 
lently. 

With  this  qualification,  which  seems  to  be  recog- 
nized by  Lord  Hale  SiudMr. East*  it  would  seem'iHaie, 
to    follow,  that  the  degree  of  the  guilt  of  A  must  i  Ei»tlp,c 
be  regulated,  in  some  degree,  h^  the  act  of  B — ^^' 
for,  if  the    beating,  though  wholly  unlawful,  was 
to  be  slight  and  of  such  a  character  as  could,  in  no 
wise,  produce  death,  A  ought  not  to  be  held  guilty  of 
murder,  nor  yet  would  he  be  innocent,  if  death  did 
ensue,  by  the  act  of  B,  although  B  greatly  exceeded 
his  intentions. 

The  case  put,  in  East,  is  this — if  a  man  wilfully, 
with  intent  to  hurt,  though  not  to  kill,  throw  a  large 
stone,  at  another,  and  by  accident  it  kill  him,  this  is 
murder.  It  would  seem  to' be  manslaughter,  only, 
rf  the  stone  was  smallj  and  not  likely  to  produce 
death. 

The  Court  below  charged  the  jury,  "  that  if  Mose- 
hf  was  guilty^  as  charged^  and  Absence  had,  done  any 
act^  such  as  pushing  Weaver  towards  Mosely,  for  the 
purpose  of  causing  a  fghtf  and  a  fight  imrnediatelg  en- 
sued  between  Weaver  and  Mosely,  in  rvhich  the  former 
hit  his  eary  then  was  the  defendant  Absence,  guilty  as 
charged.'^ 

The  Court  below  seems  to  have  predicated  its 
charge  on  the  principle  before  stated,  and  under  the 
impression,  that  a  person  present  aiding  and  abet- 
ting, must,  of  necessity,  be  guilty  of  the  same  offence 
as  the  principal  actor,  and  culpable,  in  the  same  de- 
gree.   But  this  is  not  universally  true.    Thus,  if  a 
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master  assaults  another  with  malice  prepense^  and  the 
servant,  ignorant  of  his  master's  predetermined  de^ 
sign,  takes  part  with  him,  the  servant  is  not  an  abet- 
*i  Hale,  ter  of  murder,  but  of  manslau2[hter  onlv  * 
pr.pi.e. .  So,  in  this  case,  Mosely  may  have  formed  the  deli- 
berate purpose  to  bite  off  the  ear  of  his  opponent,  as 
well  as  to  beat  him,  and  Absence  may  have  been 
present,  aiding  and  abetting  the  beating,  yet  igno- 
rant of,  and  not  assenting  to  the  mayhem. 

This  distinction  is  farther  adverted  to  in  a  note  to 
4th  Blackstone's  Commentaries,  p.  23,  where  it  is  ob- 
served, "  that  besides  presence  and  aiding  and  abet- 
ting, there  must  be  a,  participation  in  the  felonious  de- 
j^ign,  or,  at  least,  the  offence  must  be  within  the  com- 
pass of  the  original  intention,  to  constitute  a  principal 
in  the  second  degree. 

The  Court  has  entertained  great  doubt,  which  is, 
by  no  means  removed,  whether  an  individual  may 
not  be  guilty,  under  this  act,  without  being  the  im- 
mediate actor,  or  conusant  of  his  design  to  commit 
the  particular  mayhem,-r-as,  where  two  should  con- 
cert together  to  do  some  great  bodily  harm  to  anoth- 
er, and  one  only  should  be  the  actor,  the  other  being 
present  when  the  mayhem  was  committed.  But,  on 
this  point  the  Court  give  no  opinion,  as  they  have  a^ 
rived  at  the  conclusion  that  the  charge  as  given  was 
too  broad. 

The  judgment  must  be  reversed  and  the  cause  re- 
manded. 
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ALEXANDER  VS.  FITZPATRICK. 

As  to  demurrers  to  evidence, 

1.  Where  the  truth  of  evideDce,  adduced  to  support  an  issue^ 
is  admitted  by  a  defendant,  but  its  legal  effect  denied,  such 
defendant  has  a  right  to  demur  to  the  evidence:  and  the  plain- 
tiff in  such  case,  would  be  compelled  either  to  join  in  the  de- 
murrer, or  to  waive  the  testimony. 

2.  For  the  refusal  of  an  inferior  Court,  in  a  proper  case,  to  com- 
pel a  party  to  join  in  a  demurrer  to  evidence,  or  waive  the 
evidence,  error  will  lie. 

3.  Though,  it  seems y  that  a  party  would  not  be  permitted  to 
.complain,  in  error,  of  the  rejection  of  a  demurrer  to  evidence, 
where  the  record  showed  it  to  be  frivolous. 

In  error  to  the  Circuit  Court  of  Montgomery 
x^ounty:. 

This  was  an  action  of  trespass  on  the  case,  which 
the  plaintiff  in  error  commenced  against  the  defend- 
ant, in  the  County  Court  of  Montgomery  county,  on 
the  ninth  of  February,  eighteen  hundred  and  thirty- 
five.  In  addition  to  the  common  counts,  the  decla- 
ration contains  a  count  upon  the  following  instru- 
ment: 

"  Montgomery,  16th  March,  1825. — Received  five 
hundred  dollars  of  Edmund  Alexander,  which  money 
is  to  be  disposed  of  for  negroes,  together  with  five 
hundred  dollars  of  my  own  money,  by  Col.  Harrison 
Young.  If  not  disposed  of  by  the  first  day  of  June 
next,  the  money  is  to  be  returned  to  him  by  me." 

This  instrument  was  executed  by  the  defendant. 
In  the  count  upon  it  there  were  averments,  that  the 
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money  was  not  invested  on  or  before  the  first  of  June, 
eighteen  hundred  and  twenty-five,  in  the  purchase  of 
negroes,  and  that  before  the  commencement  of  this 
suit  the  plaintiff  had  requested  of  the  defendant  a  re- 
turn of  the  money. 

A  trial  was  had  before  a  jury,  in  the  County  Court, 
on  issues  taken  upon  the  defendant's  pleas  of  non- 
assumpsit,  and  the  statute  of  limitations.  Upon  the 
trial  the  plaintiff  produced  to  the  jury  the  instru- 
ment which  has  been  mentioned,  and  proved  that  his 
attorney  at  law,  had,  in  1829,  '30,  demanded  of  the 
defendant  an  account  of  the  negroes  or  of  the  money, 
referred  to  in  the  instrument,  and  that  the  defendant 
declined  then  making  any  account.  The  plaintiff 
offered  no  other  evidence,  and  the  defendant  offered 
none.  The  defendant  then  offered  a  demurrer  to  the 
evidence,  in  which,  he  admitted  the  truth  of  the  tes- 
timony. The  Court  refused  to  compel  the  plaintiff 
to  join  in  the  demurrer ;  for  which  the  defendant  ex- 
cepted. The  issues  were  tried  by  the  jury,  and  they 
assessed  the  plaintiff's  damages  at  six  hundred  and 
eighty-six  dollars  and  sixty-six  cents;  for  which  sum 
he  recovered  a  judgment. 

The  case  was  removed,  by  the  defendant,  into  the 
Circuit  Court  of  Montgomery  county,  where  he  as- 
signed as  error  the  refusal  of  the  County  Court  to 
compel  the  plaintiff  to  join  in  the  demurrer,  and  up- 
on the  assignment,  the  Circuit  Court  reversed  the 
judgment,  and  remanded  the  cause  to  the  County 
Court. 

Upon  the  judgment  of  the  Circuit  Court,  the  plain- 
tiff sued  out  a  writ  of  error,  and  has  brought  the  case 
into  this  Court. 


s. 
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Dargari,  for  plaintiff  m  error. 

HOPKINS,  C.  J.— The  first  question  in  the  case, 
is,  had  the  defendant  a  right  to  demur  to  the  evidence. 
This  question  does  not  arise  in  a  case,  in  which  the 
evidence  is  wholly  parol,  and  loose  and  indefinite,  or 
circumstantial.  Whether  the  right  exist  in  such  a 
case,  we  shall  not  enquire.  Here,  a  part  of  the  evi- 
dence is  written,  and  the  remainder,  although  parol, 
is  certain,  and  no  more  admitting  of  any  variance, 
than  the  matter  in  writing. 

In  addition  to  the  legal  admission  of  the  matters 
proved,  which  the  demurrer  would  have  been,  in  this 
case,  had  it  been  allowed,  the  defendant  expressly 
admitted  the  truth  of  the  evidence  in  the  demurrer, 
that  he  offered. 

The  only  question  then,  between  the  parties,  was 
the  legal  effect  of  the  facts,  which  had  been  both 
proved  and  admitted.  The  legal  effect  of  facts,  is  in 
every  case;  a  question  for  the  Court  to  decide.  If  the 
facts  proved  in  this  cause  had  not  been  admitted  by 
the  defendant,  and  the  jury  had  ascertained  them, 
they  ought  to  have  applied  the  law  to  them  accord- 
ing to  any  instructions  which  the  Court  gave,  and  re- 
turned a  verdict  that  would  have  had  the  effect  to 
which  the  Court  decided  the  facts,  if  found  would  be 
entitled.  If  a  plaintiff  show  no  cause  of  action  in  his 
declaration,  no  principle  is  clearer  or  more  just,  than 
that  which  gives  a  defendant  a  right  to  admit  all  the 
facts  which  are  well  pleaded  in  the  declaration,  by 
a  demurrer  to  it,  and  thus  make  the  questions  in  the 
case  purely  legal,  to  be  decided  by  the  Court.  No 
one  has  ever  supposed  that  this  principle  encroached 
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upon  the  proper  sphere  for  the  action  of  juries. — 
Why  refer  a  question  of  law  merely,  to  a  jury,  to  be 
decided  according  to  the  opinion  of  the  Court?    The 
law  intends  juries  to  enquire  of  and  ascertain  dispu- 
ted matters  of  fact,  and  to  apply  the  law  according 
to  the  opinion  of  the  Court,   to  the  facts  they  find. 
But  where  the  matters  of  fact  set  out  in  a  declara- 
tion, as  the  plaintiiTs  cause  of  action  are  admitted 
by  the  defendant,  there  is  nothing  for  a  jury  to  do. 
The  principle  which  would  give  the  right  to  admit, 
in  some  mode,  such  matters  of  fact  as  are  in  this 
case,  and  apply  to  the  Court  to  decide  the  legal 
questions  that  arose,  would  be  as  reasonable  as  the 
principle  which  allows  a  demurrer  to  any  part  of  the 
pleadings.     After  the  admission  of  the  facts,  there 
are  no  other  than  legal  questions  to  be  determined. 
If  a  jury  should  be  required  to  decide  these,  their 
decision  ought  to  conform  to  the  opinion  of  the  Court. 
Such  conformity  might  always  be  expected,  unless 
the  instructions  of  the  Court  were  misapprehended, 
or  influences  operated,  which  caused  a  disregard  of 
legal  justice.     If  a  jury  make  an  erroneous  applica- 
tion of  the  law  to  the  facts,  it  is  the  duty  of  a  Court 
to  set  the  verdict  aside  upon  a  proper  application. 
The  doctrine  is,  w^e  think,  properly  settled,  that  to 
such  evidence  as  the  testimony  in  this  case,  a  party 
has  a  right  to  demur,   and  that  the  other  party  is 
obliged  either  to  join  in  the  demurrer  or  waive  his 
evidence.* 

As  the  County  Court  neither  compelled  the  plain- 
tiff to  join  in  the  dfjmurrer,  nor  to  waive  his  evidence, 

*2  H.  Blac.  206--Gib8on  A?  Johnson  v  Hunter— Cro.  Eliz.  7S»— 2  Rand.  R 
68,  353—1  Stewart's  Rep.  321,  337,  557— Gould's  PI.  183, 480. 
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the  right  of  the  defendant  to  demur  was  denied  to 
him. 

Whether  the  error  of  the  Court,  in  denying  the 
right,  be  one  for  which  a  writ  of  error  lies,  is  the 
next  and  last  question. 

Some  Judges  have  expressed  the  opinion,  that 
such  an  error  is  committed  by  a  Court  in  the  exer- 
cise of  its  discretion,  and  that  for  it  no  writ  of  error 
will  lie.  But  the  second  branch  of  this  proposition 
has  not,  within  our  knowledge,  the  judgment  of  any  ^  , 

Court  to  support  it.*  k.9,  h— 7 

That  the  writ  lies  for  such  error,  has  been  adjudg- 
ed, and  principle  in  our  opinion,  requires  the  ques- 
tion to  be  so  decided.f  ts  i?iind  ft. 

If  a  demurrer  were  offered  by  one  party  to  evi- h!  ^.i'j^^f 
dence,  the  legal  effect  of  which  clearly  maintained  ^^^* 
the  part  of  the  issue  of  the  other  party,  and  the  Court 
were  to  reject  it,  the  act  of  the  Court  might  not  be 
an  error  of  which  the  party  ought  to  be  permitted  to 
complain,  because  his  demurrer  was  frivolous,  and 
the  record  would  show  that  he  was  not  injured  by 
the  rejection  +  f^i^^""" 

But  the  demurrer,  which  was  offered  in  this  case, 
was  not  of  a  frivolous  character.  The  evidence  of 
the  plaintiff  is  relavant  to  one  only  of  ihe  two  issues 
in  the  case.  % 

There  is  no  error  in  the  judgment  of  the  Circuit 
Court.     Let  the  judgment  be  affirmed* 

GOLDTHWAITE,  J.,  not  sitting  In  this  case. 
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THE   STATE   OF   ALABAMA    VS.    BROWN. 


As  to  the  conclusion  of  indictments. 

As  to  allegations^  in  indictments  for  slave  stealin 


g- 


1.  The  statute  of  1807,  requiring  that  persons  accused  of  crimi- 
nal offences,  shall  not  be  set  at  liberty  for  irregularity  in  the 
warrant,  or  on  account  of  imperfection  in  tho  indictment,  &c. 
applies  to  all  criminal  prosecutions  whatever — whether  for  of- 
fences, capital  or  not. 

2.  Indictments  framed  on  statutes,  must  conform  strictly  to  the 
words  of  the  enactment. 

3.  Thus,  an  indictment  under  the  statute  of  this  State,  for  steal- 
ing slaves,  omitting  an  allegation,  that  ihey  were  stolen  out  ofy 
or  from  the  possession  of  the  master  or  overseer — held  bad. 

On  points  reserved.  From  the  Circuit  Court  of 
Russell  County. 

The  prisoner  was  tried,  and  convicted  of  slave- 
stealing,  at  the  last  Fall  term  of  the  Circuit  Court  of 
Russell  County,  and  received  sentence  of  death. 

It  was  moved,  in  arrest  of  judgment — 

1st.  That  the  indictment  did  not  conclude  against 
the  form  of  the  statute^  in  such  case  made  and  provided. 

2ndly.  That  there  was  no  allegation  in  the  indict- 
ment, of  the  slaves  having^been  stolen  out  of  or  from 
tlie  possession  of  the  orvner  or  overseer  of  such  slaves. 

The  motion  was  overruled,  but  the  questions  aris- 
ing on  the  same,  were  reserved,  by  the  presiding 
judge,  as  novel  and  difficult — and  were  submitted,  to 
be  determined  by  this  Court, 

CampbeU^  for  the  prisoner. 
Attorney-General^  contra. 
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GoLDTHWAiTE,  J. — ^For  the  prisoner,  it  has  been  ar- 
gued, that  the  statute  of  ei2;hteen  hundred  and  seven  *  "Aik.  Dig; 

.  120* 

does  not  include  capital  felonies ,  in  as  much  as  tres- 
passes alone,  are  designated ;  and  that  the  words,  "or 
other  offences^  whatsoever^^^  which,  in  the  statute,  fol- 
low immediately  after  trespasses,  ought  not  to  ex- 
tend the  construction  beyond  the  generic  class  of  of- 
fences therein  named. 

The  statute  is  thus :  "  No  person,  accused  of  any 
criminal  offence,  shall  be  set  at  liberty  and  absolute- 
ly discharged,  before  his  trial,  on  account  of  any  ir- 
regularity or  informality,  in  the  warrant  of  commit- 
ment; nor  after  conviction,  on  account  of  any  legal 
error  or  imperfection  in  his  indictment;  but  the  same 
proceedings  shall  be  had  again,  as  if  he  had  never 
been  arraigned,  nor  shall  the  words,  ^  force  and  arfhSy^ 
or  the  words,  "  agaijist  the  peace^^^  or  the  words,  "con- 
trary  to  the  form  of  tlie  staiute^^^  be  regarded  as  ne- 
cessary in  any  indictment,  or  information  for  any 
trespass,  or  any  other  offence  whatsoever,  nor  shall 
the  parties  indicted  have  any  advantage,  by  writ  of 
error,  or  plea,  or  otherwise — for  the  want  of  these, 
or  the  like  words." 

It  will  be  perceived,  that  this  statute  makes  use 
of  terms  which  are  inapplicable  to  cases  of  mere 
trespass: — it  speaks  of  ^^  criminal  offence^^ — has  the 
word,  '^  arraigned,^^  which  would  most  properly  ap- 
ply to  offences  of  the  highest^  magnitude;  and  we 
cannot  entertain  a  doubt  that  it  governs  all  criminal 
prosecutions,  without  regard  to  the  nature  of  the  of- 
fence charged. 

There  was,  therefore,  no  error  in  refusing  to  arrest 
the  judgment,  on  the  first  point  presented. 
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The  statute  under  which  the  indictment,  in  this 
case,  was  framed,  is  this :  "  If  any  person  or  persons 
shall  steal  any  negro  or  mulatto  slave,  whatsoever, 
out  of,  or  from  the  possession  of  the  owner  or  over- 
seer of  such  slave,  the  person  or  persons  so  offending, 
shall  be,  and  are  hereby  declared  to  be  felons  and 
^  shall  suffer  death."* 
103. '  In  neither  count  of  the  indictment,  is  it  alleged, 

thkt  the  slaves  were  stolen  out  of,  or  from  the  pos- 
session of  the  master  or  overseer^  and  it  is  contended, 
.  on  behalf  of  the  prisoner,  that  without  these  words, 
the  indictment  is  fatally  defective.  On  the  part  of 
the  State,  it  is  said  that  these  words  are  wholly  im- 
material,  as  they  do  not,  in  any  manner,  change  the 
general  rules  of  law,  on  the  subject  of  possession, 
and  that  the  law  would  always  determine  a  thing 
stolen,  to  have  been  stolen  from  its  owner,  as  the 
right  of  property  always  draws  to  it  the  possession. 

It  is  not  now  necessary  to  determine  whether  the 
statute  was  intended  to  introduce  any  new  rule  of 
evidence,  or  that  a  larceny  of  slaves,  under  other 
circumstances,  than  those  pointed  out  in  the  statute, 
would  not  be  punishable  with  death, — the  question 
is  one  not  necessarily  involved  in  this  cause,  and  is 
too  important  to  be  decided  in  one,  where  it  is  not 
directly  presented  on  the  evidence. 

The  general  rule,  that  indictments  framed  on  sta- 
tutes, miLSt  conform  strictly  to  the  words  of  the  enact- 
ment^  is  laid  down  and  enforced  by  all  writers  on  cri- 
minal law ;  and  it  is  perhaps  one  of  those  rules  which 
has  no  exception. 

Hawkins^  in  book  2,  ch.  25,  sec.  1 10,  page,  342, 
says,    "Unless  the  statute  be  recited,  neither  the 
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words,  contra  formam  statuti^  nor  any  paraphrasis, 
intendment  or  conclusion,  will  make  good  an  indict- 
ment, which  does  not  bring  the  fact  prohibited  or 
committed,  in  the  doing  or  not  doing,  whereof  the  of- 
fence consists,  within  ail  the  material  words  of  the 

statute." 

Nor  is  it  always  sufficient^  to  pursue  the  very 
words  of  the  statute,  unless  by  doing  so,  you  fully, 
directly  and  expressly  allege  the  fact,  in  the  doing  or 
not  doing  whereof  the  offence  consists.*  %^ch!2i^i 

The  exception  which  is  attempted  to  be  i"troduc-JJJ[^— ««« 
ed,  to  the  general  rule,  was  attempted  to  be  in tro- c-P- se- 
duced, /or  rather  was  noticed  and  rejected,)  on  the536;Lcach 

431 

Statute  of  5th  Eliz.  ch,  11,  which  made  it  high  trea- 
son  to  clip  round,  or  file  any  of  the  coin  of  the  realm, 
for  wicked  lucre  or  gaiii's  sake.  An  indictment  omit- 
ing  the  latter  words,  was  held  to  be  bad— though  it 
was  admitted  the  proof  would  be  the  same  if  they 
had  not  been  found  in  the  statute.t 

These  autJiorities  show  very  conclusively,  that 
no  matter  what  may  be  the  evidence  necessary  to 
support  the  charge,  the  charge  itself  must  be  made 
in  the  very  terms  of  the  statute  creating  or  defining 
the  offence. 

The  indictment  in  this  case  not  conforming  to  the 
terms  of  the  statute  defining  the  offence,  the  Court 
below  should  have  arrested  the  judgment. 

For  this  cause  the  judgment  is  reversed,  and  this 
opinion  is  ordered  to  be  certified  to  the  Court  below; 
and  the  prisoner  is  to  be  detained  in  custody  until  dis- 
charged by  due  course  of  law. 
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LYON  VS.  MALONE. 

Practice  in  the  Supreme  Court. 

1.  A  writ  of  error,  not  shewing  the  term  to  which  returnable, 
may  be  amended  by  its  teste,  or  the  bond  or  citation. 

Motion  to  amend  a  writ  of  error. 

COLLIER,  J.— The  plaintiff  moved  the  Court  for 
leave  to  amend  his  writ  of  error. 

From  an  inspection  of  the  writ,  we  discover  that  it 
was  sued  out  on  the  thirtieth  July,  eighteen  hundred 
and  thirty-six,  after  the  adjournment  of  the  last  term 
of  this  Court,  but  that  there  is  no  particular  term 
appointed  for  its  return. 

We  have  a  statute  which  directs  that  writs  of  er- 
ror shall  be  returnable  to  the  first  day  of  the  next 
term  of  the  Supreme  Court,  succeeding  their  issuance. 
By  a  reference  to  the  teste  of  the  writ,  we  learn 
when  it  should  be  returned ;  and  we  are  of  opinion, 
that  it  may  be  amended  by  its  teste,  or  by  the  bond 
or  citation ;  either  of  which  furnishes  sufficient  matter 
to  amend  by. 

The  motion  is  therefore  granted. 
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WATKINS  VS.  CANTERBERRY. 

Pointy  upon  the  amendment  of  pleadings. 
As  to  writings,  importing  a  consideration. 

1.  An  amendment  of  a  declaration,  in  a  material  pointy  is  not  al- 
lowable after  an  issue  is  submitted  to  a  jury. 

2.  Thus — where  a  writ  issued  against  one  by  the  name  of"  Wat- 
kms,"  and  he  was  declared  against  by  the  name  of  "  Wat- 
son"— it  was  held,  that  after  objection  to  a  note  signed  "  Wat- 
kins,"  offered  to  the  jury  under  the  general  issue,  the  suTer- 
ing  an  amendment  of  the  declaration,  was  error. 

3.  A  note,  payable  in  cotton,  for  value  received,  under  the  sta- 
tute law  of  this  State,  importsof  itself  a  consideration. 

In  error  to  the  Circuit  Court  of  Lowndes  county. 

This  was  an  action  of  assumpsit,  upon  an  instru- 
ment in  writing,  for  tlie  delivery  of  cotton  in  the  seed. 
The  writ  issued  in  the  cause,  commanded  the  sheriflF 
to  take  the  body  of  Barnabas  R.  Watkitis ;  and  the 
declaration  was  against  Barnabas  Watson — describ- 
ing the  note  as  made  by  Barnabas  R.  Watson.  On 
the  trial,  the  plaintiff  having  produced  a  note  signed 
by  B.  R.  Watkins,  the  defendant's  counsel  objected 
to  its  being  offered  as  evidence.  The  Court  over- 
ruled this  objection,  and  suffered  the  plaintiff  to  a- 
mend  his  declaration,  by  striking  out  the  name  of 
Watson,  and  inserting  that  of  Watkins.  The  note 
was  then  read  in  evidence,  and  it  was  in  the  follow- 
ing terms : 

"  By  the  first  day  of  January  next,  I  promise  to 
pay  Samuel  Canterberry,  or  bearer,  eight  thousand 
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seven  hundred  and  ninety  pounds  of  good  seed  cot- 
ton,  to  be  delivered  at  Benjamin  Callowajrs  gin,  in 
good  order.    October  2d,  1835,— B.  R.  Watkins." 

The  defendant  further  objected,  that  the  note  of 
itself  did  not  import  a  consideration,  and  that  the 
plaintiff  should  prove  one. 

The  objections  were  overruled,  and  verdict  and 
judgment  rendered  for  plaintiff.  And  the  defendant 
excepted,  and  took  a  writ  of  error. 

COLLIER,  J. — The  defendant  in  error  sued  out  a 
writ  of  capias  ad  respondendum  against  the  plain- 
tiff, and  declared  against  him,  by  the  name  of  Bar- 
naba$  R.  Watson^  The  note  offered  to  the  jury,  un- 
der the  general  issue  was  signed  B.  R.  Watkins. — 
To  its  introduction  the  plaintiff  objected — whereup- 
on, on  the  application  of  defendant's  counsel,  the 
Court  allowed  "Watson"  to  be  stricken  out,  and 
"  Watkins,"  inserted,  and  then  suffered  the  note  to 
be  read  to  the  jury.  The  Court  also  charged  the 
jury,  that  it  was  not  necessary  for  the  defendant  to 
prove  a  consideration  for  the  note — its  terms  import- 
ed a  sufficient  one,  in  the  absence  of  proof  impeach- 
ing it.  To  all  which  the  plaintiff  excepted;  and 
now  assigns  them  for  error. 

If  an  application  had  been  made  to  the  Court  to 
amend  the  declaration  at  the  proper  time,  it  should 
have  been  granted,  so  as  to  make  it  correspond  with 
the  writ;  but  an  amendment  (at  least  in  a  material 
part  of  the  pleadings,)  is  not  allowable  after  an  issue 
has  been  submitted  to  the  jury.  By  such  an  amend- 
ment, a  different  case  is  made  than  the  parties  as- 
sent to  try.     To  have  authorised  a  recovery  in  this 
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case,  in  the  condition  the  pleadings  were  when  the  is- 
sue was  submitted  to  the  jury,  it  was  necessary  to 
prove  a  liability  against  "  Watson," — as  amended, 
''  Watkins"  was  to  be  charged.  The  plaintiff  may 
have  been  ready  to  try  the  first,  and  not  the  last  is- 
sue. Had  the  declaration  disclosed  a  demand  against 
him,  he  might  have  continued,  for  the  absence  of  some 
material  witness;  but  not  being  able  to  foresee  the 
change  made  in  the  pleadings,  he  felt  himself  prepar- 
ed for  trial.  In  fact,  he  could  not  with  propriety  say 
that  a  witness  who  was  material  on  the  trial  of  an 
issue  involving  the  liability  of  "  Watkins,"  was  alike 
essential  to  the  defence  of  ''  Watson."  The  amend- 
naent  then  was  unauthorised,  as  varying  the  proof  in 
favor  of  a  recovery,  and  of  consequence,  the  evidence 
in  the  defence;  and  not  depending  upon  a  discretion- 
ary exercise  of  judgment  for  its  justification,  is  revisa- .  ^  g^^^^ 
ble  on  error.*  ^^*  ^^• 

The  note  is  for  the  payment  of  cotton  at  an  agreed 
time,  "for  value  received;"  and  by  our  statute,  is 
placed  upon  the  same  footing  with  a  note  for  the 
payment  of  money.  The  decision  of  the  Court, 
that  the  note  imported  in  itself  a  consideration,  was 
proper;  and  such  has  been  the  decision  of  this  Court. 
See  McMaluon  vs.  Crockett  A  to^**^' 

Upon  the  first  ground,  the  judgment  must  be  re- 
versed, and  the  cause  remanded. 
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ALDRIDGE  VS  KIGHTOWER, 

Points  as  to  the  trial  of  cases  of  forcible  entry  and  de- 
tainer. 

1 .  Proeeedings  commenced  before  justices  of  the  peace,  oa  for- 
cible entry  and  detainer — when  removed  into  an  appellate 
Court,  must  be  tried  upon  the  record,  without  a  declaration  or 

jury- 

2.  The  justice  before  whom  such  proceedings  are  had,  has  no 

right  to  enter  upon  his  minutes,  other  evidence  than  such  as 
is  made  the  ground  of  exceptions. 

3.  Such  proceedings,  when  removed  to  an  appellate  Court,  mast 
be  tried  upon  an  assignment  of  errors  :  and  where  there  is 
none,  the  judgment  will  be  affirmed. 

4.  So,  if  proceedings,  commenced  before  a  justice  of  the  peace, 
are  removed  to  the  Circuit  Court,  and  from  thence  into  the 
Supreme  Court,  and  the  record  shows  no  assignment  of  er- 
rors in  the  Circuit  Court,  and  only  such  are  assigned  here^ 

as  arise  upon  the  record  of  proceedings  before  the  justice — 
the  judgment  will  be  affirmed 

Aldridge  was  summoned  at  the  suit  of  Hightower 
to  answer  before  a  justice  of  the  peace  of  Autauga 
County,  upon  a  complaint  of  forcible  entry  and  de- 
tainer. 

On  the  trial  before  the  justice,  a  jury  was  impan- 
nelled,  who  rendered  a  verdict  against  Aldridge ; 
and  he  took  the  case,  by  certiorari^  into  the  Circuit 
Court. 

The  justice  of  the  peace,  who  tried  the  case,  sent 
up  with  the  proceedings,  a  writing  in  the  nature  of 
a  bill  of  exceptions — stating  that  the  plaintiff  in  the 
case  before  him,  had  offered  in  evidence,  his  title 
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deed  to  the  premises  upon  which  the  entry  and  de- 
tainer had  beea  committed ;  and  that,  notwithstand- 
ing defendant's  objection,  he  had  admitted  it :  and 
for  a  reason  for  thus  admitting  the  title  deed  in  evi- 
dence, he  stated  that  defendant  denied,  that  the  plain- 
tiff ever  had  possession  of  the  premises,  and  the  deed 
was  to  show  that  they  had  been  sold,  conveyed  and 
delivered  to  the  plaintiff. 

The  only  entry  in  the  Circuit  Court  was  a  judg- 
ment of  affirmance  of  the  justice's  decision,  upon  a 
motion  that  the  justice  should  amend  his  return. 

The  defendant  took  a  writ  of  error  to  this  Court, 
and  assigned,  for  cause  of  reversal — 

1st.  That  there  was  error  in  the  admission  of  the 
title  deed  of  the  said  Hightower,  as  evidence,  to  the 
jury,  as  stated  in  the  record. 

2ad.  That  the  justice  of  the  peace  erred  in  not 
rejecting  the  said  deed,  on  the  motion  of  the  plaintiff 
in  error. 

3rd.  That  the  Cf)urt  erred,  in  not  reversing  the 
justice's  judgment,  for  the  cause  above  assigned. 

Peck^  for  the  plaintiff  in  error — Clarice^  contra. 

HOPKINS,  C.  J.— It  has  frequently  been  decided 
by  this  Court,  that  the  proceedings  before  justices  of 
the  peace,  in  cases  of  forcible  entry  and  detainer, 
must,  according  to  the  statute  law  which  authorises 
them,  be  treated  as  records,  when  certified  to  an  ap- 
pellate Court. — That,  when  such  a  case  is  removed 
into  an  appellate  Court,  the  trial  must  be  had  upon 
the  record  without  a  declaration,  or  the  intervention  'ai.  Rep. 

-        .  ^  96;2Stew. 
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The  justice  of  the  peace  has  no  authority  to  enter 
on  his  minutes,  any  other  evidence  that  was  receiv- 
*2 Stewart ed  or  rejected,  than  such,  the  admission  or  rejection 
Aik7Dig/of  which,  was  excepted  to.* 

OH" 

Such  a  case,  then,  can  only  be  heard,  in  an  appel- 
late Court,  upon  an  assignment  of  errors.  An  as- 
signment is  in  lieu  of  a  declaration,  and  without  one 

f  10 viner's  th®  judgment  must^be  affirmed. t 

Ab,25.         j^  jjjjg  c^se,  it  does  not  appear  from  the  record, 

that  any  error  was  assigned  in  the  Circuit  Court  of 
Autauga  County.  The  errors  assigned  here  are  up- 
on the  record  of  the  proceedings  before  the  justice 
of  the  peace,  and  such  as  might  have  been  assigned 
in  the  Circuit  Court.  But  this  Court  can  take  no 
notice  of  questions,  which  were  not  raised  by  an  as- 
signment of  errors  in  that  Court.  And  as  no  error 
was  assigned  there,  the  judgment  of  the  Circuit 
Court  is  affirmed. 

GOLDTHWAITE,  J.,  not  sitting. 


JANUARY  TERM,  1837.  421 


ROBERTS  V8  TAYLOR,  et  nl. 


ROBERTS  VS  TAYLOR,  et  al. 

Practice  in  the  Supreme  Court. 

1.  It  19  good  cause  for  the  dismissal  of  a  writ  of  error,  that  it 
recites  the  names  of  persons,  not  parties  to  the  suit,  as  shewn 
by  the  transcript. 

2.  And  this,  even  after  appearance,  and  joinder  in  error. 

There  was  a  motion  to  dismiss  the  writ  of  error,  in 
the  cause,  on  the  ground  of  variance  between  it,  and 
the  transcript.  The  transcript  disclosed  the  names 
of  certain  parties  to  the  suit,  and  the  writ  of  error  re- 
cited the  names  of  other  persons  than  were  therein 
embraced. 

Clarke  J  for  the  motion — Peck,  contra. 

COLLIER,  J. — The  defendant  in  error  moved  the 
Court  to  dismiss  the  writ  of  error  in  this  case,  be- 
cause it  is  variant  from  the  transcript  accompaQying 
it,  in  this :  the  writ  of  error  in  reciting  the  names  of 
the  parties  in  whose  favor  the  decree  was  rendered, 
(that  is  complained  of,)  discloses  the  names  )of  one  or 
more  persons  who  were  not  parties  to  4he  proceed- 
ing in  the  Gircyit  Court. 

It  has  been  repeatedly  determined  by  this  Court, 
that  where  a  writ  of  error  is  sued  out  by  too  few  or 
too  many  plaintiffs,  the  Court  cannot  take  juris- 
diction of  the  cause,  but  is  bound  to  repudiate  it. — 
And  this  seems  entirely  conformable  to  the  practice 
of  the  English  Courts,  up  to  the  passage  of  the  sta- 
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tute  of  5  Geo.  I,  cb.  13.— (Vide  9  Vi7ier's  Ab,  493.)— 
In  the  same  book,  (504,)  it  is  laid  down  tbat  a  writ 
of  error  lies  only  against  parties  or  privies  to  the  judg- 
ment complained  of.  By  privies,  we  are  to  under- 
stand those  who  come  in  as  the  personal  or  real  re- 
presentatives of  a  party, 
*2voi  1142  In  Dunlap^s  Praclice^^  it  is  said  great  certainty  was 
formerly  required  in  making  the  writ  of  error  agree 
w^ith  the  record.  The  writ  was  the  only  authority 
for  the  action  of  the  Judges:  they  were  consequently 
confined  to  the  record,  which  the  writ  authorised  to 
be  examined,  without  being  licensed  to  amend,  so  as 
to  bring  about  a  correspondence  between  them.  This 
strictness  was  relaxed  by  the  statute  of  5  Geo.  I,  al- 
ready cited.  And  in  England  it  has  become  the 
practice  to  amend  the  writ  of  error  as  a  matter  of 
course ;  and  the  name  of  a  party  has  even  been  strick- 
en out. 

However  promotive  of  justice,  the  enaction  of  such 
a  statute  might  be  in  this  State,  we  are  notpermited 
to  follow  decisions  made  under  it,  but  must  be  con- 
tented to  move  super  antiquas  vias,  until  it  shall  be 
the  pleasure  of  the  Legislature  to  invest  us  with  more 
extensive  powers. 

This  motion  does  not  come  too  late,  though  the  de- 
fendant's counsel  has  entered  his  appearance,  accord- 
.  ing  to  the  rule  of  Court: — it  is  in  time,  if  made  even 
after  joinder  in  error.  And  the  w^it  being  the  war- 
rant of  this  Court,  to  revise  the  decree  of  the  Circuit 
Court,  if  it  be  defective,  the  Court,  me7V  motu,  must 
discard  the  cause. 

We  are  constrained  to  dismiss  the  wTit  of  error. 
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-4^  to  amendments  of  declarations. 

1.  Where  permission  is  given  to  amend  a  declaration,  the  plain- 
tiff has  his  election  either  to  file  a  new  one,  or  to  amend  that 
previously  in  Court. 

2.  A  declaration,  appearing  in  a  record  which  shows  an  order 
of  amendment  and  judgment,  will  be  presumed  to  have  been 
amended  by  alteration,  though  alleged  to  be  the  original  filed: 
and  in  such  case,  the  defendant  can  not  object,  that  a  new 
declaration  has  not  been  drawn  out. 

3.  A  defendant  may  plead,  de  novo,  to  un  amended  declaration, 
or  rely  upon  a  demurrer  or  plea  to  that  originally  filed. 

This  vras  trespass  on  the  case  for  slander.  The 
writ  was  issued  and  declaration  filed,  to  September 
term,  eighteen  hundred  and  thirty-four.  As  of  that 
term  appeared  the  following  proceedings,  to  wit — 

"  Pleas  and  demurrers  in  short,  bv  consent." 

'^  Defendant,  by  attorney,  demurs  —  first,  to  last 
count,  for  insufficiency,  &c. — Secondly — to  so  much 
of  the  first,  as  alleges  him,  (plaintiff,)  to  be  charged 
with  every  offence  forbidden  by  the  word  of  God. 

"  Jenkins  &  Bedford,  att'ys  for  deft." 

"  Pleas  in  short,  by  consent. — Not  guilty,  to  all  the 
counts. — Bagby  &  Bedford. — Issue  joined. — Bethea." 

At  May  term,  eighteen  hundred  and  thirty-five  the 
cause  was  continued,  and  at  Fall  term,  eighteen 
hundred  and  thirty-five,  also  continued,  and  permis- 
sion given  the  plaintiff  to  amend  his  declaration  on 
paying  the  costs  of  amendment. 

At  Spring  terra,  eighteen  hundred  and  thirty-six, 
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there  was  an  entry,  that  the  defendant's  demurrer  to 
the  amended  declaration  being  considered^  the  same  was 
overruled,  and  defendant  had  leave  to  jjlead  over :  and 
thereupon  came  a  jury,  rvho  rendered  a  verdict  for  the 
plaintiff. 

The  defendant  took  a  writ  of  error. 

The  case  was  arged  Bedford^  for  the  plain  tiff  in  er- 
ror ;  and  by  Porter  and  Clarke^  contra. 

HOPKINS,  C.  J. — The  pleadings  and  proceedings 
in  this  case,  in  the  Court  below,  appear  in  the  re- 
cord in  the  following  order,  namely — a  declaration,  a 
demurrer,  a  plea,  an  order  of  the  Court,  at  the  autumn 
term,  eighteen  hundred  and  thirty-five,  which  was  sub- 
sequent to  that  of  which  the  declaratfon  is  entitled, 
giving  the  plaintiff  in  that  Court  leave  to  amend  his 
declaration,  and  a  final  judgment  of  the  next  term 
afterward,  overruling  the  demurrer  to  the  amended 
declaration,  and  for  the  damages  assessed  by  a  jury. 

The  first  error  assigned  liere,  and  upon  which  all 
the  others  depend,  is,  that  the  judgment  was  render- 
ed without  a  declaration.  The  argument  in  sup- 
port of  this  assignment  is,  that  the  original  declara- 
tion only  appears  in  the  record,  which  shows  that 
the  judgment  was  rendered  upon  an  amended  decla- 
ration. That  as  such  a  declaration  as  the  judgment 
was  expressly  given  upon,  does  not  appear,  the  legal 
conclusion  is,  that  none  such  was  filed ;  and  the  judg- 
ment is  therefore,  as  erroneous  as  if  there  were  no 
declaration. 

It  has  been  contended,  that  an  amended  declara- 
tion is  a  new  one,  and  ought  to  appear  in  the  record, 
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ia  addition  to  the  original  declaration  which  is  aban- 
doned, by  obtaining  leave  to  amend  it. 

The  truth  of  the  last  branch  of  this  proposition 
will  depend  upon  the  course  a  plaintiff  may  pursue, 
after  leave  to  amend  has  been  obtained.  He  is  not 
bound  to  exercise  the  privilege,  and  if  he  would  de- 
cline it,  a  Court  must  act  upon  the  cause  of  action 
set  out  in  the  declaration  which  he  had  filed.  Tliat 
the  effect  of  an  amended  declaration  is  that  of  a 
new  one,  so  for  as  the  rights  of  a  defendant  can  be 
affected  by  it,  we  admit. 

After  an  amendment  has  been  made,  the  defend- 
ant in  the  action  has  the  same  right  to  plead  or  de- 
mur to  the  amended  declaration,. that  he  had  to  an- 
swer the  original.  But  the  rights  of  defendants  are 
as  well  protected,  by  permitting  the  amendments  au- 
thorised by  the  Court  to  bo  made  by  additions,  or  an 
alteration  in  any  other  respect,  of  the  declaration  up-' 
on  file,  as  to  require  a  second  declaration.  An 
amendment  frequently  consists  in  the  addition  or 
omission  of  a  few  words  at  most;  and  it  would  be 
unreasonable  to  require  such  an  amendment  to  be 
made  by  filing  a  new  declaration. 

If  a  Court  should  give  leave  to  make  amendments 
which  it  had  no  power  to  authorise,  the  matter  of 
them  can  be  made  to  appear  in  a  bill  of  exceptions 
to  the  opinion  that  allowed  them. 

The  Court  of  Appeals  of  the  state  of  Kentucky 
has  decided,  that  a  phiintiff,  w'ith  leave  to  amend,  has 
his  election,  either  to  file  a  new  declaration,  or  to  a- 
n^end  the  one  he  had  previously  filed.*  Uepa.  85. 

lu  the  case  of  Cosby' s  Ex' ar  vs  Hiie.'t  the  declara- J^^***'^^ 
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tion  on  file  had  been  amended,  and  no  objection  for  that 
cause  was  made  in  the  Court  of  Appeals  of  Virginia. 
The  objection  there,  (and  the  Court  sustained  it,)  was 
that  the  defendant  had  been  denied  the  right  to  plead 
de  novo,  to  the  amended  declaration. 

The  English  cases  which  have  been  cited,  main- 
tain this  right  of  defendants ;  but  they  do  not  deter- 
mine, whether  a  plaintiff  shall  make  amendments 
by  filing  a  new  declaration,  or  by  altering  the  one 

•1  Wilson,  which  he  had  delivered.* 

Tidd^Pr!     The  practice  in  this  State  has  been  regulated  by 

^^'        the  rule  which  was  recognised  by  the  Court  of  Ap- 
^  peals  of  Kentucky,  in  the  case  that  has  been  refer- 
red to,  in  Hardin's  Reports,  (p.  S5 ;)  and  the  rule,  we 
think,  needs  no  amendment. 

The  right  of  a  defendant  to  plead  de  novo  to  an 
amended  declaration  is  clear,  but  he  may  waive  it, 
and  rely  upon  his  demurrer  or  plea  to  the  declara* 

IS  Cairs  R  tion,  As  it  was  first  delivered.! 

The  legal  presumption  is,  that  the  declaration  in 
this  case,  was  amended  by  making  alterations  in  it 
After  it  was  amended,  the  defendant  in  the  action 
must  have  relied  upon  the  demurrer  and  plea  he  had 
filed  to  the  declaration,  as  it  was  first  delivered.  We 
come  to  the  conclusion,  that  he  did  so,  because  there 
is  no  other  demurrer  or  plea  in  the  case ;  and  it  ap- 
pears, from  the  record,  that  his  demurrer  to  the 
amended  declaration,  was  overruled,  and  an  issue  be- 
tween the  parties  was  afterward  tried  by  a  jury.  It 
seems  that  the  demurrer  and  plea  of  not  guilty  were 
both  filed  at  the  same  time,  but  the  demurrer  first  in 
order.  The  plaintiff  was  not  bound  to  take  notice 
of  the  plea,  till  after  the  issue  in  law  was  disposed 
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of.  The  irregularity  in  filing  them  together,  has  no 
eflfect  upon  the  case.  It  became  necessary  to  deter- 
mine both  issues,  and  both  were  disposed  of  in  the 
order  which  the  law  prescribes. 

No  assignment  of  error  questions  the  sufficiency 
of  the  declaration — and  the  view  we  have  taken  of 
the  case,  disposes  of  all  the  points  which  were  made 
at  the  bar. 

The  judgment  is  affirmed 
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Points  as  to  scire  facias  against  hail 

1.  In  a  proceeding  bj  scire  facias  against  bail,  it  is  not  necessa- 
ry to  show  the  issuance  of  a  ca.  sa.  to  a  County  to  which  a 
defendant  may  have  removed  after  arrest. 

2.  Under  the  statute  of  this  State,  it  is  only  essential,  in  order 
to  sustain  scire  facias  against  bail,  that  a  ca.  sa,  should  here- 
turned  nonest  inventus^  when  sued  out  to  the  County  in  which 
the  defendant  is  arrested. 

3.  Scire  facias  against  bail  should  disclose  the  cause  of  actioD, 
with  the  certainty  requisite  in  a  declaration. 

4.  So^  a  scire  facias^  not  setting  out  the  bail  bond^  with  sufn 
cient  certainty,  held  defcctiv^e. 

In  error  to  the  Circuit  Court  of  Mobile  County. 

This  was  a  proceeding?  by  scire  facias  against  bail. 
The  scire  facias  was  in  the  following  terms — 

"  The  State  of  Alabama,  Mobile  County.  To  the 
sheriff  of  Mobile  County — greeting: 

^'Whereas,  heretofore,  to  wit,  on  the  thirtieth  day 
of  May,  in  the  year  eighteen  liundred  and  twenty- 
nine,  a  writ  of  cap'Ms  ad  respoHrlendum J  issued  from 
the  Circuit  Court  of  Mobile  County,  in  favor  of  Sa- 
muel M.  Spencer,  returnable  to  the  Fall  term,  eigh- 
teen hundred  and  twentv-nine,  of  the  said  Circuit 
Court  of  Mobile  County,  against  Carter  C.  Hooper 
and  Obadiah  Hooper,  in  a  plea  of  trespass  on  the 
case — ^iipon  which  snid  writ  was  an  ind(»rscnient,  re- 
quirinc^  tlie  said  slicrif!'  to  hold  the  said  defendants 
to  bail,  in  the  sum  of  two  hundred  and  three  dollars 
And  thirty-one  cents,  according  to  the  statute  in  such 
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case  made  and  provided ;  which  said  writ  was,  on 
the  thirtieth  day  of  May,  A.  D.  eighteen  hundred  and 
twenty-nine,  delivered  to  Theophilus  L.  Toulmin, 
then  sheriff  of  said  County,  to  be  executed  and  re- 
turned: and  whereas  the  said  Slieriff  did,  on  the 
thirtieth  day  of  May,  A.  D.  eighteen  hundred  and 
twenty-nine,  by  virtue  of  the  said  writ,  arrest  the 
bodies  of  the  said  Garter  C.  Hooper  and  Obadiah 
Hooper,  who,  together  with  Joshua  Kennedy,  gave 
to  the  said  sheriff  a  certain  bond  or  obligation,  com- 
monly  called  a  bail  bond,  in  the  penal  sum  of  four 
])undred  and  six  dollars  sixty-two  cents,  conditioned 
that  the  said  Carter  C.  Hooper  and  Obadiah  Hoop- 
er appeared  at  the  Circuit  Court  of  Mobile  County, 
next  thereafter  to  be  holden,  and  then  and  there  an- 
swer to  Samuel  M.  Spencer,  in  a  plea  of  trespass  on 
the  case,  and  perform  and  abide  by  such  order  and* 
judgment  as  might  be  rendered  in  the  premises ;  and 
then  and  there  delivered  the  said  bond  to  the  said 
sheriff; — who,  thereupon  discharged  the  bodies  of 
the  said  Carter  C.  Hooper  and  Obadiah  Hooper  up- 
on such  bail.  Which  said  writ,  together  with  the 
said  bail  bond,  the  said  sheriff  afterwards  returned 
to  the  clerk  of  said  Court,  at  the  return  term  thereof, 
with  an  assignment  on  the  back  of  said  bond,  to  the 
said  plaintiff,  signed  by  safd  sheriff,  in  pursuance  of 
the  statute  in  such  case  made  and  provided :  And 
whereas,  afterwards,  to  wit,  at  the  term  of  the  Cir- 
cuit Court,  held  in  and  for  the  County  of  Mobile,  on 
the  second  day  of  December,  eighteen  hundred  and 
thirty,  by  the  consideration  of  the  said  Court,  the 
said  Samuel  M.  Spencer  recovered  against  the  said 
Carter  C.  Hooper  and  Obadiah  Hooper,  the  mm  of 
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one  hundred  and  sixty-one  dollars  and  seventy-five 
cents,  damages,  and  fifteen  dollars  and  sixty-six 
cents,  costs  and  charges  by  liim,  about  his  suit  ex- 
pended :  whereof  the  said  Carter  C.  Hooper  and  O- 
badiah  Hooper  are  convicted  as  appears  to  us  of  re- 
cord :  and  although  judgment  be  thereof  rendered, 
and  our  writ  of  execution  thereupon  issued,  common- 
ly called  a  writ  of  capias  ad  satisfaciendum^  on  the 
twelfth  day  of  January,  eighteen  hundred  and  thirty 
one,  directed  to  the  sheriff  of  Mobile  county,  which 
was  duly  delivered  to  Theophilus  L.  Toulmin,  then 
sheriff  of  Mobile  county,  to  be  executed  according  to 
law — yet  the  said  Carter  C.  Hooper  and  Obadiah 
Hooper  have  not  abode  the  judgment  aforesaid,  but 
ever  since  the  giving  of  the  same  have  avoided,  so 
that  they  could  not  be  found ;  and  the  aforesaid  she- 
riff hath  returned  upon  the  aforesaid  writ,  into  our 
said  Court,  on  the  fourth  Monday  after  the  fourth 
Monday  in  March,  eighteen  hundred  and  thirty-one, 
where  the  said  writ  was  made  returnable,  that  the 
defendants  in  said  writ  are  not  found  in  his  said  coun* 
ty  to  satisfy ;  and  so  returned  said  writ  in  no  part 
satisfied :  and  tlie  said  Samuel  M.  Spencer  says,  the 
said  judgment  is  still  altogether  unsatisfied,  and  re- 
mains in  force — whereby  the  said  bond  and  the  con- 
dition thereof  have  become  forfeited — all  of  which 
said  proceedings  now  remaining  of  record  in  this  ho- 
norable Court — reference  being  thereto  had  will 
more  fully  and  at  large  appear: — whereof  the  said 
Samuel  M.  Spencer  has  besought  a  remedy  in  this 
behalf. — Now,  to  the  end  that  justice  be  done,  you 
are  hereby  commanded  to  make  known  unto  Joshua 
Kennedy,  who  was  bail  and  security  for  the  said  C. 
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C.  Hooper  and  Obadiah  Hooper  upon  the  original 
process,  whereupon  the  judgment  aforesaid  was  giv- 
en, not  only  for  their  appearance  to  answer  to  the 
plaintiff  upon  the  process  aforesaid,  lut  that  they 
should  abide  by,  and  perform  the  judgment  and  or- 
der of  said  Court,  that  should  l)e  given  thereon, — 
that  he  be  and  appear  before  the  honorable  the  Judge 
of  the  Circuit  Court  of  Mobile  county,  at  the  Court  to 
1)6  holden  in  and  for  said  county  of  Mobile,  on  the 
fourth  Monday  after  the  fourth  Monday  in  October, 
eighteen  hundred  and  thirty-one,  to  shew  cause,  if 
any  he  can,  wherefore  the  said  Samuel  M.  Spencer 
should  not  have  judgment  against  him  the  said 
Joshua  Kennedy  for  his  damages  and  costs  aforesaid, 
and  further  to  do  and  perform  what  our  said  Court 
shall  consider  of  him  in  the  premises — and  have  you 
then  and  there  this  writ,  with  your  doings  thereon  " 

To  the  scire  facias^  the  defendant  filed  a  demurrer, 
which  being  overruled,  he  relied  upon  the  pleas — 

First — Nul  tiel  record. 

Secondly — That  the  defendants  in  the  original  ac- 
tion, on  w'hich  defendant  to  the  scire  facias  became 
bail,  at  tlie  time  of  the  commencement  of  said  action, 
down  to  the  time  of  filing  the  plea, — were  resident 
citizens  of  the  county  of  Pickens,  and  that  no  writ  of 
capias  ad  satisfaciendum^  had  ever  been  issued  against 
said  defendants  to  the  county  of  Pickens,  &c. 

There  were  issue  to  the  first  plea,  and  demurrer  to 
the  second;  which  demurrer  was  sustained,  and  judg- 
ment given  for  plaintiff  on  the  first  plea. 

Stewart  S^  Thornton  for  plaintiff  in  error— C?fly&  4- 
Vandegraaffe^  contra. 
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COLLIER,  J. — The  defendant  in  error  sued  out  a 
scire /(fcias  Qgiinst  the  plaintiff,  as  the  bail  of  Car- 
ter C.  Hooper  and  Obadiah  Hooper,  in  the  Circuit 
Court  of  Mobile  county,  against  whom  the  defend- 
ant had  theretofore  prosecuted  an  action  to  judgment, 
and  had  a  ca.  sa.  issued^  which  was  returned,  "  not 
found." 

Many  points  have  been  made  for  the  plaintiff  in 
error,— we  shall,  however  notice  but  two,  consider- 
ing them  as  decisive  of  the  case. 

In  the  first  place,  it  is  insisted,  that  the  ca.  sa,  up- 
on the  judgment  against  the  Hoopers,  should  have  is- 
sued to  the  county  of  Pickens,  in  which  they  resid- 
ed, and  that  the  Circuit  Court  erred  in  sustaining  a 
demurrer  to  the  plea  of  the  plaintiff,  which  alleged 
their  residence  in,  and  the  non-issuance  of  a  ca  sa, 
'  to  that  county. 

At  the  common  law,  it  was  necessary,  in  order  to 

charge  the  bail,   that  a   capias  ad  satisfaciendum 

should  be  sued  out,  and  directed  to  the  sheriff  of  the 

county  in  which  the  defendant  was  arrested,  and  be 

^Daniap'a  rctumcd  fion  cst  inventusJ^* 

Prac  lu7S 

Our  statute  directs,  that  the  plaintiff  shall  not  pro- 
ceed against  the  bail^  ^' until  execution  hath  been  re- 

tAik.  Dig.  turned,  that  the  defendant  is  not  to  be  found  in  his 

^         proper  county ."t 

Stress  has  been  laid  in  argument,  upon  the  word 
'*  proper,"  as  changing  the  practice  in  this  particular; 
and  it  is  argued,  that  by  the  "  proper  county,"  we  are 
to  understand  the  county  of  the  defendant's  resi- 
dence. We  think  otherwise,  and  understand  it  to 
refer  to  the  law  as  it  existed  at  the  passage  of  the 
act ;  and  to  be  declaratory  of  it.    The  proper  coun- 
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ty  for  the  purposes  of  the  action  must  be  taken  to  be. 
the  County  in  which  the  defendant  is  found,  when 
suit  is  brought ;  so  that  if  there  are  several  defend- 
ants against  whom  a  suit  is  prosecuted  to  judgment, 
arrested  in  as  many  different  counties,  a  ca,  sa.  could 
not  properly  issue  against  all,  to  the  county  where 
the  judgment  was  rendered,  but  one  should  issue  to 
each  county  in  which  a  defendant  was  arrested. — 
Nor  can  a  change  of  residence,  pending  the  action, 
make  it  necessary  to  follow  a  defendant,  with  pro- 
cess, to  any  county  in  which  he  may  have  settled 
himself. 

It  is  further  objected,  that  the  bail  bond  is  not  so 
set  forth  or  described  in  the  scire  Jacias,  as  to  have 
authorised  a  judgment  against  the  plaintiff;  and 
that  the  defect  is  not  cured  by  a  declaration. 

The  only  recital  in  the  set.  fa.  is  as  follows, — 
"  You  are  hereby  commanded  to  make  known  unto 
Joshua  Kennedy,  who  was  bail  and  security  for  the 
said  C.  C.  Hooper  and  Obadiah  Hooper,  upon  the  ori- 
ginal process,  whereupon  the  judgment  aforesaid  was 
given,  not  only  for  their  appearance  to  answer  to 
the  plaintiff  upon  the  process  aforesaid,  but  that 
they  should  abide  by,  and  perform  the  judgment  and 
order  of  said  Court,  that  should  be  given  thereon — 
that  he  be  and  appear  before,  &c.  to  shew  cause, 
&c." 

In  the  case  of  Toulmin  vs  Bennett  ^  Laidlarv*  this  ^  p^J^,'^ 
Court  decided,  that  a  scire  facias  which  recited  the^^- 
liability  of  the  bail  in  terms  precisely  similar,  could 
not  be  sustained.  And  that  a  sci.fa.  unaided  by  a 
declaration,  subserved  the  two-fold  purpose  of  a  writ 
and  declaration,  and  should  contain  the  requisites  ef 
4P  55 
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both. — That  the  phiintiff  in  a  sci  fa.  might  aid  a  de- 
fective writ,  by  decJaring,  if  he  thought  proper;  but 
that  he  could  not  recover,  unless  the  record  disclos- 
ed a  good  cause  of  action. 

The  English  practice  is  to  state  the  bail  bond,  and 
set  out  the  judgment  against  tlie  principal,  proutpa- 
tet  per  recordwnJ^  This  strictness  was  held  not  to 
Pr.1081.  be  necessary,  m  the  case  just  cited, — and  it  was 
there  considered  sufficient,  if  the  sci.fa.  disclosed  a 
cause  of  action,  with  the  certainty  essential  to  a  de- 
claration. 

In  as  much  as  the  record  does  not  sufficiently  dis- 
close a  legal  liability  against  the  plaintiff,  the  judg- 
ment is  reversed,  and  the  cause  remanded,  if  it  is  de- 
sired, 

GOLDTHWAITE,  J.  not  sitting. 
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As  to  evidence  upon  the  common  counts  in  assumpsit. 

I .  Where  one  has  declared  in  assumpsit  in  two  counts — upon  a 
special  agreement,  and  upon  a  quantum  meruit ^  for  work  and 
labor, — the  statement  oftbe  plaintiff's  counsel,  in  his  hearing, 
that  by  reason  of  the  absence  of  a  witness,  the  special  con- 
tract could  not  be  proved,  but  that  it  would  be  waived,  and 
thej  would  proceed  to  trial  upon  the  common  count, — would 
not  be  sufficient  to  exclude  evidence,  adduced  in  support  of 
the  common  count. 

In  error  to  the  County  Court  of  Mobile  county. 

This  action  was  assumpsit,  by  Asbury,  for  the  re- 
covery of  a  sum  of  money,  due  upon  a  contract  for 
the  building  of  a  house. 

The  plaintiff  declared  in  a  count  upon  a  special 
agreement  between  the  parties,  for  the  building  of  a 
house,  and  also  in  a  common  count  upon  a  quantum 
meruit. 

The  plea  was  non  assumpsit,  and  verdict  and  judg- 
ment were  rendered  for  the  plaintiff. 

The  bill  of  exceptions  showed — that  after  issue 
was  joined,  the  attorney  of  the  plaintiff,  in  the  pre- 
sence and  hearing  of  Asbury,  stated  to  the  jury,  that 
the  declaration  contained  several  counts — the  first 
upon  a  special  contract;  which,  on  account  of  the 
absence  of  one  Walker,  a  witness,  he  would  waive, 
and  proceed  upon  the  quantum  meruit  count. 

The  defendants'  counsel  objected  to  the  introduc- 
tion of  evidence  under  the  quautum  meruit  count,  be- 
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cause  the  defendants'  counsel  admitted  there  was  a 
special  agreenaent,  in  the  hearing  of  plaintiff,  which 
the  latter  had  not  denied.  But  this  the  Court  over- 
ruled. 

The  Court  was  then  requested  to  charge  the  jury, 
that  as  the  plaintiff's  attorney  had  admitted  in  the 
hearing  of  his  client,  which  admission  was  not  con- 
tradicted by  him,  that  there  was  a  special  contract — 
the  plaintiff  could  not  recover  under  either  count. — 
This  charge  the  Court  refused.  To  all  which  defen- 
dants  excepted. 

Gayk  Sf  Vandegraqf,  for  plaintiff  in  error- — Stew- 
art <Sf  Thornton  J  contra. 

HOPKINS,  C.  J. — This  was  an  action  of  assump- 
sit. The  declaration  in  the  case  contains  a  count  up- 
on a  special  agreement,  by  which,  the  plaintiff  in  the 
action  had  undertaken  to  erect  a  house  for  the  de- 
fendants; and  also  a  count  upon  a  quantum  meruit^ 
for  work  done  in  framing  a  house  for  the  defendants, 
at  their  request. 

Upon  the  trial  on  the  general  issue,  the  counsel  of 
Asbury,  in  his  presence  and  hearing,  stated  to  the 
jury  that  one  of  his  witnesses  was  absent,  and  that  he 
could  not,  therefore,  prove  the  count  upon  the  special 
contract,  and  would  waive  it,  and  proceed  on  the 
quantum  meruit. 

To  the  evidence  which  Asbury  offered,  the  defen- 
dants objected,  upon  the  ground,  that  the  statement 
of  his  counsel  admited  there  was  a  special  agree- 
ment between  the  parties,  the  existence  of  which, 
rendered  any  proof  under  the  count  on  a  quantum 
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meruitj  inadmissible.  The  Court  overruled  the  ob- 
jection, for  which  the  defendants  excepted;  and  one 
of  the  assignments  of  error  here,  makes  it  necessary 
to  enquire  into  the  correctness  of  that  opinion  of  the 
Court. 

This  objection  is  supposed,  by  the  counsel  of  the 
plaintiffs  in  error,  to  rest  upon  the  principle, — which 
we  admit — that  where  work  has  been  done  under  a 
special  agreement,  which  has  not  been  reduced  by 
performance  to  a  mere  duty,  and  upon  which  the 
proof  shows  the  plaintiff  can  sustain  a  proper  count, 
he  cannot  be  allowed  to  recover  on  a  general  or  com- 
mon count.  The  statement  of  the  counsel  was  his 
opinion  of  the  effect  of  the  facts,  he  believed  could  be 
proved  by  the  absent  witness.  Such  an  opinion  is 
not  equivalent  to  the  opinion  of  a  Court  formed  upon 
the  evidence,  that  work  has  been  done  under  a  spe- 
cial agreement,  which  is  still  in  force,  and  upon  which 
the  plaintiff  might  sustain  a  proper  count.  The  opin- 
ion of  the  counsel  would  have  had  no  effect  against 
the  opinion  of  the  Court,  if  the  absent  witness  had 
been  present,  and  the  Court  had  determined  that  his 
testimony  did  not  prove  the  special  count.  The  state- 
ment of  the  counsel  did  not  include  facts,  upon  which 
the  Court  might  have  decided  that  there  was  such  a 
special  agreement  as  precluded  the  plaintiff  from 
maintaining  an  action,  except  on  a  special  count ; 
and  in  the  opinion  of  the  counsel  it  was  not  asserted 
there  was  such  an  agreement  as  confined  the  plain- 
tiff to  a  remedy  upon  a  special  count.  There  are 
cases,  in  which,  after  a  plaintiff  had  attempted  and 
failed  to  prove  a  special  agreement,  he  was  allowed 
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to  abandon  his  special  count,  and  resort  to  a  general 
!?^^"EJ"5*  or  common  one.* 

Ev.  96,  ac 

n?'e  2;  7      If  no  attempt  were  made  in  such  cases,  to  prove 

181, 182;  the  special  count,  the  right  of  a  plaintiff  to  give  evi- 

p.  139.      dence  in  support  of  his  common  counts,  would  be 

clear:  and  whether  he  ought  to  be  confined  to  his 

special  agreement  in  any  case,  can  be  determined 

only  by  the  Court,  upon  the  proofs  in  the  cause. 

The  other  assignment  of  error  was  made  upon  the 
refusal  of  the  Court  to  give  the  following  instructions 
to  the  jury,  upon  the  request  of  the  counsel  of  the 
plaintiffs  in  error,  "that  as  the  plaintiff's  attorney 
had  admited  in  the  hearing  of  his  client,  which  ad- 
mission was  not  contradicted  by  him,  that  there  was 
a  special  contract  between  the  parties,  which  he 
could  not  prove  on  account  of  the  absence  of  a  wit- 
ness, the  plaintiff  could. not  recover  under  either 
count." 

The  reasoning  which  has  been  relied  upon  to  sus- 
tain the  first  opinion  of  the  Court,  shows  also,  that 
the  instructions  were  properly  refused. 

There  is  an  additional  objection  to  the  charge, 
which  the  Court  refused.  The  Court  was  requested, 
in  effect,  to  decide,  that  it  was  proved  there  was  a 
special  agreement  between  the  parties.  If  the  charge 
had  been  given,  there  would  have  remained  nothing 
for  the  jury  to  ascertain:  the  effect  of  an  admission 
made  by  a  party  on  the  trial  of  a  cause,  to  a  jury,  is 
that  of  evidence,  and  the  fact  which  it  proves  must 
be  left  to  a  jury  to  ascertain. 

The  question,  whether  Asbury  was  entitled  to  re- 
cover on  any  count,  because  he  abandoned  the  work 
before  he  had  completed  it  according  to  his  contract 
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does  not  arise  from  the  record.     What  was  the  legal 
effect  of  the  evidence  in  the  cause,  the  Court  below 
was  not  instructed  to  determine. 
The  judgment  is  affirmed. 


GAYLE  VS  AGEE,  ex'or. 

Of  amendments  of  judgments. 

1 .  This  Court  will  not  amend  a  judgment  of  affirmance  at  a  sub« 
sequent  term  to  that  at  which  rendered,  and  award  damages, 
on  the  production  of  a  copy  of  the  writ  of  error  bond,  and  the 
suggestion,  that  the  bond,  or  a  copy,  was  not  in  Court,  when 
the  judgment  was  affirmed. 

On  motion  to  the  Court,  to  amend  a  judgment,  ren- 
dered by  this  Court,  on  certificate,  at  June  term,  eigh- 
teen hundred  thirty-seven. 

COLLIER,  J. — In  this  case,  the  counsel  for  the 
defendant  produced  in  Court  an  authenticated  copy 
of  a  bond,  executed  by  the  plaintiff,  and  others,  as 
his  sureties,  for  the  prosecution  of  a  writ  of  error. to 
this  Court,  and  moved  the  Court  to  amend  the  judg- 
ment of  affirmance,  rendered  at  the  last  term,  so  as 
to  allow  him  his  damages,  alleging  that  the  bond, 
or  an  attested  copy  was  not  then  in  Court 
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Our  statute  requires,  that  the  clerk  of  a  Court,  from 
whence  a  case  comes  here,  must  send  up  an  attested 
255.      **'  copy  of  the  bond  with  the  transcript.* 

If  the  clerk  omits  this  duty,  the  defendant  may 
hdivedL  certiorari  J  to  bring  up  a  copy  of  the  bond ;  but 
if,  instead  of  pursuing  this  course,  he  allows  bis  cause 
to  be  heard  and  decided,  he  comes  too  late,  at  a  term 
subsequent  to  the  rendition  of  the  judgment,  to  ask  t^is 
Court  to  amend  its  entry,  so  as  to  allow  him  his  da- 
mages^-upon  the  suggestion,  that  the  record  on 
which  this  Court  acted,  was  incomplete. 

The  motion  is  therefore  denied. 

GOLDTHWAITE,  J.,  not  sitting. 
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woRSHAM  vs  GOAR,  adm'of.' 

As  to  actions  by  administrators. 

As  to  notice  to  indorsers. 

As  to  depositions  to  taJce  testimony. 

As  to  practice  upon  the  argument  of  a  cause. 

As  to  liadilitg  of  indorsers. 

1.  The  plea  of  non  Msurtvpsity  to  an  action  by  one,  ub  administra- 
iotj  admits  the  plaintiffs'  right  to  sue  in  that  Capacity  ;  and^ 
obviates  the  necessity  of  proof  to  that  point. 

2.  In  cases  where  it  is  necessary  to  resort  to  the  post  office,  aa ' 
a  medium  of  giving  notice  to  an  endorser,  it  should  be  shewn, 
that  notice  was  sent  lo  the  office  nearest  the  party's  residence, 
or  that  through  ignorance  of  sucl^  place  of  residence,  proper 
diligence  being  used,  notice  was  sent  to  a  supposed  place  of 
residence,  or  to  where  a  party  was  in  the  habit  of  receiving 
his  letters. 

3.  To  authorise  testimony  to  be  used  on  a  trial  at  law  to  be  ta- 
ken by  deposition,  an  affidavit  is  essential,  showing  the  grounds 
rendering  the  deposition  necessary.  , 

4.  And  an  affidavit  cannot  be  dispensed  with,  by  shewing  that 
the  adverse  party  had  notice  of  the  issuance  of  the  deposition. 

5.  A  commission  to  take  testimony  by  deposition  cannot  bo  is- 
sued in  blank  y — but  before  leaving  the  clerk's  hands,  muil 
be  directed  Uy  one  ^r  more  persons. 

6.  .A  plaintifi"  does  not  lose  the  right  to  open  and  conclude  the 
argument  of  a  cause,  by  the  failure  of  the  defendant  to  offer 
evidence* 

7.  That  the  second  indorser  of  a  promissory  note  had  lieglected 
to  pay  it  within  three  years,  afler  maturity,— -held  to*  be  na 
discharge  of  the  first  indorser,  in  an  action  by  the  former  a-* 
gainst  the  latter. 
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On  a  writ  of  error  to  the  Circuit  Court  of  Rus>-cll 
county. 

Tliis  was  an  action  of  assumpsit,  by  Gear,  the  ad- 
niinisti-atorofFord.  The  declaration  alleged,  that  on 
the  nineteenth  day  of  January,  A,  D.  eighteen  hun- 
dred and  thirty-one,  one  EzraB.  Jones  made  and  de- 
livered to  the  defendant,  a  promissory  note,  pavahle 
to  the  order  of  the  defendant,  at  the  Branch  of  the 
State  Bank  in  Milledgeville,  for  the  sum  of  five  hun- 
dred dollars;  and  which  said  note  the  defendant  in- 
dorsed to  the  plaintiflPs  testator.  That  the  note  was 
regularly  protested  for  non-payment ;  and  was  subse- 
quently paid  by  the  plaiDtiff,  to  the  holders.  And 
this  action  was  to  recover  the  amount  of  the  note 
from  tlie  first  indorser. 

The  record  showed — First — a  demurrer ;  on  which 
no  fiction  appeared  to  have  been  had.  Secondly — 
fiOTp  assumpsit.  And  afterwards  the  verdict  of  a  ju- 
ry in  favor  of  the  plain ti(T,  and  a  bill  of  exceptions. 

On  the  trial,  the  plaintiff  produced  a  transcript  of 
letters  of  administration  granted  to  him  on  the  estate 
of  Ford,  by  the  Inferior  Court  of  Baldwin  county,  in 
the  State  of  Georgia— to  the  authenticity  of  which, 
the  defendant  objected;  but  which  objection  the 
Court  below  overruled, 

.The  note  sued  upon  was  then  read  in  evidence, 
and  proof  made,  that  when  it  became  d«e,  a  demand 
of  payment  was  made  at  the  Bank  where  payable; 
'  and  a  written  notice  deposited  in  the  post  office  at 
Milledgeville,  addressed  to  the  defendant  at  Colum- 
bus, Georgia;  but  no  proof  was  adduced,  that  the 
defendant  resided  at  Columbus,  or  was  in  the  habit 
of  receiving  his  letters  there. 
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T!iG  nl:untiiT  tiicn,  notwithstanding  the  oh^'cction 
oftho  (Icrondarit,  Li;l  u!«ic!j  the  Court  overruled, — 
recvJ  as  testiiv.ony,  the  deposition  of  a  witness.  The 
d^p:)sition  "Was  taken  aRer  due  notice,  hut  was  ob- 
jected to — first,  because  no  aliidavii  bad  been  made, 
that  the  witness  resided  out  of  the  State,  or  was 
material:  secondly,  because  the  commission  to  take 
the  testimony  had  been  issued  in  blank — the  com- 
missioners' names  not  having  been  inserted  in  the  same 
previous  to  its  leaving  the  clerk^s  office. 

The  defend£\nt  having  introduced  no  testimony  in 
tlie  cause,  his  counsel  claimed  the  privilege  of  open- 
ing and  concluding  tlie  argument, — which  the  Court 
disallowed. 

The  presiding  Judge,  on  it  appearing  in  evidence 
that  the  note  had  not  been  paid  by  plaintiff's  intes- 
tate until  some  time  after  m-aturity,  was  requested  to 
charge  the  jury,  that  in  order  to  charge  tlie  defend- 
ant, the  note  should  have  been  paid  imqiediaftely  by 
the  second  indorser ;  and  if  he  suffered  the  holders  to 
retain  possession  of  the  note  for  three  year»  after  its 
maturity,  it  amounted  to  a  discharge  of  the  defendant: 
which  charge  the  Court  refused. 

And  the  defendant  excepted. 

COLLIER,  J. — The  defendant  in  error,  sued  the 
plaintiff  in  assumpsit,  in  the  Circuit  Court  of  Rus- 
sell. 

From  the  record,  it  appears,  that  the  defendant's 
intestate,  as  the  second  indorser  of  a  promissory 
note,  (which  had  been  put  in  circulation,)  paid  it  af- 
ter default  by  the  maker,  and  sued  the  plaintiff,  as 
the  first  indorser.    In  the  record  we  find  a  demurrer 
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in  short,  by  consent,  and  immediately  thereafter  the 
plea  of  non-assumpsit^  in  short. 

No  disposition  appears  to  have  been  made  of  the 
demurrer,  but  the  case  was  tried  on  an  issue  of  fact, 
and  a  verdict  rendered  for  the  defendant,  from  a  judg- 
ment, on  which  the  plaintiff  prosecutes  a  writ  of  er- 
ror. 

On  the  trial}  the  defendant  offered  in  evidence  a 
transcript  from  the  records  of  the  Inferior  Court  of 
the  county  of  Baldwin,  in  tlie  State  of  Georgia,  of 
the  grant-of  letters  of  administration  to  him,  on  the 
estate  of  his  intestate,  which,  notwithstanding  an  ob- 
jection by  the  plaintiff's  counsel,  was  read  to  the 

jury- 

The  defendant  also  proved,  that  when  the  note 

.  fell  due,  a  demand  was  made  for  payment,  at  the 
plac^  where  it  was  payable^  in  the  State  of  Georgia, 
anid  tliat  notice  of  its  non-payment  was  given  to  the 
plaintiff,  by  depositing  a  letter  in  the  post  office,  at 
Milledgeville,  addressed  to  him,  at  Colunbus,  Geor- 
gia. But  it  wa3  not  shpwn  that  the  plaintiff  resided 
at  or  near  the  latter  place,  or  was  in  the  habit  of  re- 
ceiving his  letters  there. 

The  defendant  also  read  to  the  jury,  the  deposi- 
tion of  a  witness,  though  there  appeared  no  affidavit 
of  his  materiality,  non-residence,  or  absence  from 
Jtbe  State;  aqd  though  it  appeared  further,  that  the 
commission  under  which  the  deposition  was  taken, 
wan  issued  in  blank,  and  the  commissioners'  names 
thereafter  inserted. — To  the  admission  of  all  which 
testimony,  the  plaintiff,  by  his  counsel  objected — and, 
his  objection  being  overruled,  he  excepted  to  the  dcr 
jcision  of  the  Court. 
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The  plaintiff,  having  offered  no  evidence,  insisted 
upon  the  right  to  open  and  conclude  the  argument  to 
the  jury;  but  was  overruled  in  this  also,  and  again 
excepted  to  the  opinion  of  the  Court. 

It  is  needless  to  enquire,  whether  the  evidence  of 
fered  to  prove  the  representative  character  of  the  de- 
fendant was  properly  received.^— It  was  not  inciim-  . 
bent  oa  him,  ta  introduce  any  proof  to  that  point — 
The  plea  of  non-assumpsit  admitted  his  right  to  sue, 
as  the  administrator  of  him,,  whose  estate  he  profess- 
ed, by  thei  pleadings,  to  represent.  All  evidence,  as 
to  this  point,  was  superiuous,  and  whether  improper- 
ly received  or  not,  could  not  prejudice  the  plaintiff: 
and  he  cannot  be  heard,  to  allege  it  jn  error.*  ^  •2  Sannd. 

Where  the  indcwsersof  a  promissory  not*  reside  a.tj?; n.n,A 
•a  place  different  from  that  where  the  holder  of  a 
promissory  note  lives,  or  where  it  is  payable,  it  is 
usual  and  proper  to  give  notice  of  its  non-payment 
to  all  whom  it  is  desired  to  charge,  through  the  medu 
um  of  the  post-office.  When  this  means  of  commu- 
nicating a  notice  is  resorted  to,  the  letter  should  be 
sent  to  the  post-office-  nearest  the-  residence  of  the 
party  to  be  affected  by  it!  unless  it  could  be  shewn, 
that  he  was  in  the  habit  of  receiving  his  letters  at 
another  ofBce. 

But,  if  the  holder  of  paper  does  not  know  the  re-i 
sidence  of  apriorpariyj  and  usea proper  diligence 
to  ascertain  it,  and  sends  his  notice  in  due  time,  t« 
the  place  at  which  he  is  indiieed  to  believe  he  resides^,! 
it  is  quite  sufficient,  although  he  may  live  elsewhere.  { 
Chapman  vs  Lipscomb.^  ^^^^'^ 

In  order  to  hare  made  the  notice  to.  the  plaintiff, 
available,  the  defendant  should  have  shewn,  either 
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that  the  post-office  at  Columbus  was  nearest  liis 
place  of  residence,  or  thnt  his  iiitesUite,  or  the  hold- 
er of  the  liote  at  its  maturity,  beiiHj:  iij^norant  of  his 
place  of  residence,  Ui;cd  proper  dili^^^cnce  to  Icarii 
/  where  it  was;  and  that  tlje  result  of  his  inquiries 
was  the  persuasion  that  it  was  at  or  near  Colum- 
bus. And  the  requisition  of  the  law  would  have 
'  beea  satisfied,  had  he  have  shewn,  that,  though  that 
Portenia^ "^^^  not  his  nearest  post-office,  there  he  received  his 
*  letters. — M'Grewvs  ToulmiiL^  But,  neither  of  these 
facts  being  shewn,  the  Court  should  have  rejected 
the  evidence,  as  irrelevant. 

In  respect  to  the  deposition  which  was  taken  at 
the  instance  of  the  defendant,  without  an  affidavit, 
previous  to  the  issuance  of  the  commission,  shewing 
the  materiality,  non-residence  or  absence  from  the 
State,  of  the  witness,  it  may  suffice  to  remark,  that 
our  statutes,  which  authorise  lestimonv  to  be  taken 
by  deposition,  to  be  read  on  trials  at  law,  all  require 
that  an  affidavit  shall  be  made,  of  the  particular  rea- 
son which  renders  it  necessary  to  take  it. 

This  pre-requisite,  as  was  supposed  by  the  Circuit 
Court,  cannot  be  dispensed  with,  by  shewing  that 
the  adverse  party  had  notice,  and  might  have  cross- 
examined  the  witness  had  he  desired.  It  is  incum- 
bent on  the  party  obtaining  a  commission  to  exa- 
mme  witnessess,  to  give  notice  to  his  adversary,  in 
addition  to  making  the  affidavit,  and  it  cannot  be 
dispensed  with,  unless  expressly  or  impliedly  waiv- 
ed ;  for  the  statutes  are  alike  imperative,  in  regard 
to  either  step.  What  would  have  been  the  effect 
upon  these  irregularities,  had  the  plaintiff  have  cross- 
examined,  is  another  question — which,  as  it  is  not  pre- 
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sented  by  the  record,  need  not  be  here  considered.*  *'\'^*i^'S- 


The  commission  to  take  «i  deposition,  must  be  per- 
fect when  it  leaves  the  liands  of  the  clerk,  and  can- 
not, afterwards,  undergo  an  alteration,  but  by  con- 
sent. He  is  directed  to  issue  it  to  "one  or  more  per- 
sons," to  take  and  receire  the  deposition  of  the  wit- 
ness named  in  it.t  If  sent  forth  in  blank,  it,  of^^.j^  j^. 
course,  issues  to  710 person,  and  does  not  satisfy  the  ^26-7. 

■ 

requirement  of  the  statute.  And,  though  th^  clerk 
give  his  consent  to  one  receiving  a  commission  to  ex- 
amine witnesses,  to  fill  all  blanks^  this  will  not  le- 
galize the  act;  for  his  authority  extends  not  ]jeyond 
the  time  when  it  leaves  his  hands. 

It  was  the  practice,  ever  since  the  organization  of 
our  State  government,  up  to  the  July  term,  eighteen 
hundred  and  twenty  of  this  Court,  for  the  party  hold- 
ing the  affirmative  of  an  issue,  to  open  and  conclude 
the  argument  to  the  jury.  At  that  term,  niles 
were  adopted,  in  lieu  of  those  pre-existing,  and  the 
previous  rule,  declaring  such  \o  he  the  practice,  was 
omitted.  The  nineteenth  rule,  for  the  government 
of  the  practice  "m  the  Circuit  and  County  Courts^^ 
directs,  "If  the  counsel  for  the  plaintiff  waives  the 
right  of  opening  the  argument,-  he  shall  not  have 
the  right  of  concluding."  This  rule,  jf  it  does  not 
give  the  right  to  a  plaintiff  to  open  and  conclude  his 
argument,  is  certainly  founded  upon  a  concession, 
that  he  already  had  that  right.  So  that  in  the  refu- 
sal to  allow  it  to  the  defendant  below,  ther^  is  no 
error. 

The  judge  decided  correctly,  in  refusing  to  in- 
struct the  jury,  that  a  neglect,  by  ihe  defendant's 
intestate;  to  pay  the  noft  within  three  years  after  its 
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maturity,  amounted  to  the  discharge  of  the  plaintiflf. 
Time  can  only  be  material,  as  furnishing  a  bar  to  a 
recovery.  The  statute  of  limitations  is  not  relied 
on,  nor  indeed  can  it  be,  successfully. 

For  the  error,  in  the  decision  of  the  Circuit  Court, 
in  regard  to  the  notice  of  non-payment  of  the  note, 
and  in  regard  to  the  commission  and  deposition,  the 
judgment  is  reversed,  and  the  cause  remanded. 


GOLDTHWAITE,  J.,  not  sitting  in  this  case. 
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THE  STATE  OP  ALABAMA  VS  m'DONALD. 

Points  upon  the  statute  of  1812,*  on  the  subject  of  aid" 
ing  a  rebellion  of  slaves, 

1.  The  act  of  1812,  upon  the  subject  of  abetting  the  rebellion  of 
slaves,  embraces  four  distinct  descriptions  of  offence,— - 

First — For  a  free  person  to  be  aiding  and  assisting,  or  in 
any  wise  concerned  with,  a  slave  or  slaves,  in  any  actual  re- 
bellion or  conspiracy. 

Secondly — for  a  free  person  to  be  similarly  concerned  in 
any  iheditated  rebellion  or  conspiracy. 

Thirdly — For  any  free  person,  in  any  manner,  to  advise,  plot 
or  consult  with  any  slave  or  slaves,  for  the  purpose  of  encour- 
aging, exciting,  aiding  or  assisting  any  such  insurrection  or 
rebellion. 

Fourthly — For  any  free  person,  in  any  manner,  to  advise^ 
plot,  or  consult  with  any  slave  or  slaves,  for  the  purpose  of  en- 
couraging, exciting,  aiding  or  assisting  an  intended  insurrec- 
tion or  rebellion. 

2.  Each  of  the  foregoing  classes  embraces  several  offences — as, 

in  the  first  class,  ^'aiding  and  assisting  a  slave  or  slaves,"  &c.- 

jsone  offence;  to  be^  '4n  any  wise,  concerned  with  a  slave  or 

slaves,"  &c.  is  another;  and  so  each  category  is  susceptible 

of  sub-division. 

3.  To  render  one  guilty  of  the  offence  of '^atJtng  and  a«8t«/tng,"' 
&.C.  a  slave  or  slaves,  in  a  meditated  rebellion  or  conspiracy, 
it  vrould  not  be  essential  that  a  rebellion  or  conspiracy  should 
he  first  meditated  by  a  slave  :^ — if  a  free  person  and  a  slave  are 
concerned,  it  is  immaterial,  with  whom  the  scheme  may  have 
originated. 

4.  But  to  make  a  free  person  guilty  of  advising^  plotting  or  con- 
suiting  with  a  slave  or  slaves,  for  the  purpT>se  of  encouraging 
any  insurrection  or  rebellion  under  that  act,  (here  must  be  proof 
of  an  actual  or  iDeditatpd  rebellion,  by  a  slave,  or  slaves. 

Aikin*!  Digestp.lOS)  §44. 
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5.  Any  words  or  acts  of  a  free  person,  which  manifest  a  design 
to  effect  an  insurrection  or  rebellion,  if  employed  with  a  view 
to  such  result,  would,  it  seems,  be  sufficient  to  authorise  a 
conviction  for  advising  &c.  an  intended  insurrection,  &c.  with- 
out the  intention  originating  with  a  slave,  or  his  concurrence 
or  assent  being  obtained. 

6.  And  such  intention  need  not  be  shewn  by  direct  and  positive 
proof,  where  inferible  from  facts  and  circumstances  in  them- 
selves indicating  it. 

7.  That  advising,  plotting  or  consulting,  for  the  purpose  of  en- 
couraging, exciting,  aiding  or  assisting  an  insurrection  or  re- 
bellion, make  treason  in  other  nations,  which  ofience  is  recog- 
nized under  a  peculiar  definition  in  the  constitutions  of  the 
United  States  and  of  Alabama, — does  not  preclude  the  le- 
gislature from  denouncing  these  acts  as  a  distinct  ofience, 
punishable  capitally. 

8.  The  right  of  protection  belongs  to  man  in  his  natural  state — 
It  extends  to  political  communities,  and  is  the  foundation  of 
the  moral  power  to  punish  crime,  or  provide  against  its  com- 
mission. The  right  to  punish  an  offence  actually  committed, 
includes  the  right  to  prevent,  by  imposing  adequate  sanctions. 


The  prisoner  was  indicted  in  the  Circ.uit  Court  of 
Lowndes,  in  an  indictment  with  four  counts. 

In  the  first  and  third  it  was  charged  that  he  "  did 
maliciously,  feloniously  and  traitorously  advise,  plot 
and  consult  with  Moses,  a  slave  belonging  to  one 
Jesse  H.  Robertson,  for  the  purpose  of  encouraging, 
exciting  and  aiding  an  insurrection  against  the  laws 
and  government  of  the  State  of  Alabama,  &c.'' 

In  the  second  and  fourth  counts,  the  term  "  rebel- 
lion" was  substituted  for  "  insurrection." 

The  second  concluded  as  the  first ;  and  the  third 
and  fourth  charged  the  offence  to  have  been  commit- 
ed  "  against  the  people,"  instead  of  "  against  the  laws 
and  government." 
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The  prisoner  plead  not  guilty,  and  the  case  went 
to  the  jury.  On  the  trial,  the  presiding  Judge  re- 
served many  points,  which,  after  judgment,  he  referr- 
ed to  this  Court  for  decision,  as  novel  and  difficult 
So  many  of  them  as  are  material  to  be  considered, 
may  be  stated  from  the  record  as  follows : 

"  The  State's  counsel  introduced  witnesses,  who 
gave  evidence,  that  the  master  of  the  slave  Moses, 
in  consequence  of  suspicions  entertained  by  him,  di- 
rected the  slave  Moses,  that  if  the  prisoner  should 
come  to  him,  that  he  should  conduct  him  to  a  parti- 
cular spot,  and  there  hold  the  conversation  with  him. 
That  in  consequence  of  this  the  negro  did  conduct 
the  defendant  to  that  spot,  and  held  the  conversation 
with  the  defendant,  which  was  detailed  in  evidence, 
in  the  hearing  of  his  master  and  another,  and  with 
the  knowledge  that  they  were  so  concealed,  and  for 
the  purpose  of  detecting  the  defendant.  In  this  con- 
versation the  defendant  said  the  negroes  ought  to 
rise,  and  if  they  would  he  would  head  them ; — that' 
they  had  hard  masters.  That  they  must  raise  five 
hundred  men,  but  he  would  start  with  three  hundred 
men.  That  a  negro  in  the  neighborhood,  named 
Frank,  was  to  furnish  him  with  a  horse.  The  defen- 
dant promised  to  give  the  rifle  he  had  with  him  to 
Moses,  when  thev  started :  he  shewed  him  how  to 
cock  it,  and  snapped  it  two  or  three  times.  The  de- 
fendant told  the  slave  Moses,  that  they  would  go  to 
Mobile,  and  that  if  they  did  not  like  that,  they  would 
then  go  to  Pensacola — that,  that  was  a  weaker  place. 
That  they  could  get  arms  and  ammunition  there, 
and  could  press  a  ship,  with  which  they  could  go  to 
Texas.    That  Texas  was  a  free  place,  and  that  they 


452  CASES   DETERMINED 


STATE  T8  m'dONALD. 


might  have  their  freedom  there.  That  they  would 
be  joined  by  other  slaves  on  their  way  to  Mobile. 
The  defendant  urged  the  slave  to  go  home  with  him, 
which  the  negro  declined,  but  promised  to  come  next 
evening  to  his  house.  The  slave  Moses,  the  next 
evening  went,  with  his  master  and  several  gentle- 
men of  the  neighborhood,  to  the  place  of  the  defend- 
ant's residence.  These  gentlemen  concealed  them- 
selves, and  the  slave  was  sent  for  the  defendant,  who 
was  conducted  to  a  spot  near  them,  and  there  held  a 
conversation  with  the  slave.  The  slave  acted  under 
the  direction  of  his  master  and  others,  and  his  ques- 
tions to  the  defendant  were  prompted  by  instructions 
from  them,  and  were  for  the  purpose  of  discovering 
the  defendant.  The  defendant  then  told  the  slave 
that  he  must  get  him  one  thousand  men,  but  he  would 
«tart  with  five  hundred.  That  they  would  make  a 
forced  march  to  Pensacola,  take  that,  press  a  ship, 
and  sail  to  Texas.  That  it  was  not  safe  to  stay  in 
Florida,  as  the  United  States  would  reach  them  : — 
that  he  knew  how  to  man  a  ship  :-. — they  could  enjoy 
freedom  in  Texas.  He  stated  they  could  get  guns 
from  their  masters,  with  ammunition  and  horses,  and 
escape  to  Pensacola,  and  that  Moses  should  have  his 
rifle.  The  defendant  said  there  was  no  white  men 
engaged — he  would  head  them,  and  that  Frank 
should  be  second  in  command,  and  Moses  third  in 
command.'' 

"  It  was  in  evidence,  that  the  defendant,  the  day  be- 
fore the  first  conversation  herein  stated,  was  at  a  re- 
tail store  and  drank  freely  of  ardent  spirits,"  &c.  on 
the  afternoon  of  the  days  of  the  conversations  above 
idetailed. 
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"  The  witnesses  all  stated  they  thought  him  sober 
during  the  time  he  was  holding  these  conversations 
with  the  slave.  The  master  of  the  slave  stated,  that 
the  slave  was  faithful  and  obedient,  and  that  the  ear- 
liest information  was  received  from  him.  That  in 
all  these  conversations  after  the  first  information  to 
the  master,  he  was  the  instrument  of  his  master,  for 
the  purpose  of  detecting  the  defendant. 

"  The  witnesses  all  stated  that  there  was  no  dis- 
turbance in  the  county  among  the  slaves ; — that  there 
was  no  insurrection  or  rebellion  there;  and  that  there 
was  no  evidence  of  any  preparation  on  the  part  of  the 
defendant,  or  any  illegal  conduct  further  than  could 
be  gathered  from  these  conversations.  They  all  de- 
nied any  knowledge  of  any  further  tampering  or  ad- 
vice or  counsel,  further  than  could  be  deduced  from 
his  conversations." 

"  The  counsel  for  the  defendant,  asked  the  Court 
to  charge  the  jury,  that  if  they  believed  the  con- 
versations and  plans  of  the  defendant  were  not  for 
the  purpose  of  encouraging,  exciting  or  aiding  an  ex- 
isting rebellion  or  insurrection  against  the  laws,  gov- 
ernment or  people  of  the  State  of  Alabama, — he 
ought  not  to  be  found  guilty  under  this  indictment :" 
which  was  refused  by  the  Court,  and  the  question  re- 
served as  novel  and  difficult,  for  the  decision  of  this 
Court. 

"  The  counsel  for  the  prisoner  asked  the  Court  to 
charge  the  jury,  if  they  believed  that  in  the  con- 
versations detailed  in  evidence,  between  the  slave 
Moses  and  the  defendant,  the  slave  had  no  parti- 
cipation in  any  illegal  design,  and  did  not  advise,  plot 
or  consult,  for  the  purpose  stated  in  the  indictment, 
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the  prisoner  ought  not  to  be  found  guilty.  This 
charge  the  Court  refused  to  give ;  but  charged  the 
jury,  that  whatever  the  purposes  of  Moses  n^ight  have 
been,  if  the  defendant  had  the  purpose  of  encou- 
raging, exciting  and  aiding  an  insurrection  or  re- 
bellion, although  at  the  time  contemplated  by  him- 
self only  against  the  government,  people  or  laws  of 
the  State  of  Alabama,  and  communicated  the  same 
to  Moses,  with  the  view  of  securing  his  participation, 
then  the  defendant  was  guilty."  The  refusal  to 
charge  as  requested,  and  the  charge  given,  were  re- 
served, and  referred  to  this  Court  for  its  decision,  as 
presenting  questions  of  law^,  both  novel  and  difficult. 

This  case  was  argued  by  Campbell  for  the  prisoner; 
The  Attor7iey  Generalj  contra. 

COLLIER,  J. — The  first  inquiry  which  invites 
our  consideration,  in  examining  this  case,  is  this — 
What  offence  does  the  indictment  charge? 

For  the  prisoner,  the  sufficiency  of  the  indictment 
has  not  been  controverted;  but  it  is  insisted,  that  its 
allegations  are  such  as  to  have  inhibited  his  convic- 
tion upon  the  evidence  which  went  to  the  jury  against 
him.     To  test  the  correctness  of  this  conclusion,  re- 

* 

ference  must  be  had  to  the  statute  upon  which  the 
indictment  is  founded  : — That  statute  is  as  follows: 
"  If  any  free  person  shall  be  aiding  and  assisting,  or 
in  any  wise  concerned  with  any  slave  or  slaves,  in 
any  actual  or  meditated  rebellion  or  conspiracy  a- 
gainst  the  laws,  government  or  people  of  this  territo- 
ry, or  shall  in  any  manner  advise,  plot  or  consult 
with  any  slave  or  slaves,  for  the  purpose  of  encourag- 
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ing,  exciting,  aiding  or  assisting  any  such  insurrec- 
tion or  rebellion,  or  intended  insurrection  or  rebellion, 
such  free  person  so  offending,  and  being  thereof  con- 
victed, shall  suffer  death." 

The  first  branch  of  the  act  embraces  two  distinct 
descriptions  of  offence. 

1st.  For  a  free  person  to  be  aiding  and  assisting,  or 
in  any  wise  concerned  with  a  slave  or  slaves,  in  any 
actual  rebellion  or  conspiracy. 

2d.  For  a  free  person  to  be  similarly  concerned  in 
any  meditated  rebellion  or  conspiracy. 

The  second  branch  of  the  act,  is  alike  comprehen- 
sive, and  subjects  to  punishment — 

1  St.  Any  free  person  who  shall  in  any  manner  ad- 
vise, plot  or  consult  with  any  slave  or  slaves,  for  the 
purpose  of  encouraging,  exciting,  aiding  or  assisting 
any  such  insurrection  or  rebellion. 

2d.  Any  free  person  who  shall  in  any  manner  ad- 
vise, plot,  &c.  an  intended  insurrection  or  rebellion. 

To  make  "  a  free  person"  guilty  of  the  first  offence 
prescribed  by  the  first  branch  of  the  statute,  it  is  ne- 
cessarv  that  there  should  be  an  "actual  rebellion." 
Tormake  out  the  second  offence,  it  is  necessary  that 
the  offence  should  not  have  developed  itself  by  ac- 
tion. The  term  "  meditated,"  connected  with  the 
word  "actual,"  by  the  disjunctive  conjunction  or, 
must,  from  the  relation  in  which  it  is  found,  be  held 
to  mean  something  not  yet  done — something  in  a 
state  of  incubation,  yet  to  discover  itself,  something 
brooded  over,  and  perhaps  talked  about ;  for  if  there 
was  an  entire  silence  it  would  be  difficult  to  ascer- 
tain the  feelings  of  the  heart  or  the  operations  of  the 
mind.     And  thus  considered,  it  must  be  held  to  limit 
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the  substantives  "  rebellion  or  conspiracy"  in  its  con- 
nection, to  a  scheme  in  Jieri,  which  by  no  overt  act 
has  seen  the  light  of  day.  The  rebellion  or  conspi- 
racy supposed  to  be  meditated,  need  not  originate 
with  a  slave  or  slaves — it  may  be  prompted  by  ajree 
person  ;  but  to  make  out  the  offence,  it  is  necessary 
that  a  slave  or  slaves  should  lend  to  it  a  favorable  ear. 
If  the  words  aiding  and  assisting  were  alone  employ- 
ed, it  would  be  necessary  to  shew  that  a  slave  or 
slaves  were  the  prompters  or  prime  movers  in  a  plan 
for  rebellion:  for  to  aid  and  assist,  always  implies 
that  there  is  a  principal  to  receive  aid  and  assistance. 
But  the  words  "  in  any  wise  concerned  with,"  are 
used,  and  very  clearly  shew,  that  it  is  not  necessary 
that  a  "  rebellion  or  conspiracy"  should  be  first  me- 
ditated by  a  slave]  it  is  enough  for  a  free  person  and  a 
slave  to  be  in  any  manner  concerned  in  i/,  no  matter 
which  may  claim  the  honor  of  having  originated  it. 

The  terms  "  rebellion  or  insurrection/'  employed 
in  the  second  branch  of  the  act,  are  used  as  synoni- 
mous ;  this  is  sufficiently  indicated  by  the  terms  "  any 
such  insurrection  or  rebellion," — and  are  referible 
as  the  words  "any  such"  prove,  to  the  first  branch  of 
the  act. 

To  make  a,  free  person  guilty  of  advising,  plotting  or 
consulting  with  any  slave  or  slaves,  for  the  purpose  of 
encouraging,  SfC.  any  insurrection  or  rebellion,  such  as 
the  first  branch  of  the  act  contemplates,  it  would  be 
necessary  to  shew  that  a  slave  or  slaves  have  already 
assumed  a  rebellious  or  insurrectionary  attitude,  or 
else,  that  they  meditate  the  assumption  of  such  a  po- 
sition. 

It  has  been  already  shewn  what  would  constitute 
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a  meditated  rebellion,  let  us  now  inquire  what  is  es- 
sential to  an  actual  rebellion  or  insurrectioti.  These 
terms,  in  their  ordinary  acceptation,  mean  a  resist- 
ance to  the  established  order  of  things. 

However  regardless  one  may  be  of  the  dictates  of 
social  duty,  or  reckless  of  civil  order,  so  long  as  he 
locks  up,  in  his  own  breast,  his  unpatriotic  and  wick- 
ed feelings,  or  merely  gives  vent  to  them  by  words,  he 
rebels  not  against  the  laws  and  government  of  his 
country.  But,  when,  having  indulged  these  senti- 
ments, for  a  period  sufficiently  long  to  prepare  him 
for  active  movements,  setting  at  defiance  the  duties 
of  the  man  and  the  citizen,  he  places  himself  in  hos* 
tile  array  to  the  quiet  and  security  which  society 
professes  to  guarantee  to  its  members — he  is  then,  and 
not  sooner,  in  a  state  of  rebellion  to  the  lafvs,  govern- 
ment or  people  of  the  State. 

In  regard  to  the  second  offence,  denounced  by  the 
second  branch  of  the  statute,  it  may  be  remarked,  that 
a  mere  intention,  undiscovered  by  any  thing  said  or 
done,  or  shewn  merely  by  loose  and  casual  remarks, 
would  not  prove  an  intended  rebellion.  The  tnteiition^ 
being  the  chief  constituent  of  the  offence,  must  be  pro- 
ved by  some  developement  of  less  equivocal  import. 
And,  in  ascertaining  what  evidence  shall  be  held  to 
indicate  the  intention,  we  know  of  no  source,  to  which 
we  can  more  appropriately  resort,  for  information,  than 
to  the  decisions  which  have  been  made  upon  the  sta- 
tute 25  Edw.  III.  (ch.  2,)  which  makes  its  trea- 
son to  compass  or  imagine  the  death  of  the  king  and 
other  members  of  the  royal  family. 

In  Kel.  17,  and  Fost.  196,  it  is  held,  that  if  divers^ 
persons  meet  and  consult  how  to  kill  the  king,  this 
4P.  5S 
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is,  in  every  one  of  them^  an  overt  act  of  compassing 
or  imagining  his  death,  although  no  method  of  kill- 
ing him  be  agreed  upon.  So,  in  1  Hawk.  ch.  20,  and 
in  H.  P.  C.  127,  it  is  said,  that  a  knowledge  of  a  de- 
sign to  destroy  the  king,  if  accompanied  with  any 
circumstance  of  assent  or  approbation,  is  an  overt 
act  of  compassing  or  imagining  his  death.  And  in 
«Kei.  17^1  the  case  of  the  regicides,*  it  was  decided  that  if  a 
man  accidentally  present  at  a  meeting,  holden  to 
consult  the  destruction  of  the  king,  go  a  second 
time  to  such  a  meeting,  this  is  evidence  of  his  assent 
to,  or  approbation  of  the  traitorous  design.  See  al- 
so, 1  Hawk.  ch.  17— Kel.  22-23— Fost.  200. 

These  authorities  very  fully  maintain,  that  acts  or 
words,  which  manifest  a  design  upon  the  king's  life,  or 
are  calculated  to  excite,  in  others,  such  a  design,  are 
proof  of  compassing  or  imagining  his  death.  These 
and  similar  developements,  when  directed  to  that 
end,  we  should  consider  as  indicating  an  "  intended 
insurrection." 

It  has  been  already  remarked,  in  reference  to  the 
offence  we  are  considering,  that  the  intention  is  the 
essence  of  it ;  but  the  statute  no  where  (even  by  a 
just  interpretation,)  requires  that  the  intention  should 
originate  with  a  slave  or  slaves,  or  that  he  or  they 
should  even  intend  a  rebellion  or  insurrection.  If  a 
free  person  shall  in  any  manner  advise,  JpC.  rvith  any 
slave  or  slaves,  for  the  purpose  of  encouraging^  S^c^  a 
rebeUion  or  insurrection  intended  by  him  only^  he  is 
guilty  of  this  offence,  though  the  arguments  address- 
ed to  the  slave  may  not  have  been  such  as  to  com- 
mand his  approbation. 

To  intend^  must  be  understood  to  mean  the  same, 
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with  design  or  contemplate.  A  free  person  need  not 
intend  unconditionally — the  intention  is  well  made 
out,  when  it  appears  that  he  designed  an  insurrection 
or  rebellion,  if  he  could  exert  a  sufficient  influence 
over  the  slaves,  to  arouse  them  to  action,  and  that 
he  employed  arguments,  or  used  other  means,  to  ef- 
fect, that  result. 

The  free  person,  whether  vfrhite  or  colored,  who. 
seeks  to  sow  in  the  bosom  of  our  slaves,  the  seeds  of 
disaffection,  and  urges  them  to  resist  by  force,  the 
authority  of  their  legitimate  masters,  renders  himself 
obnoxious  to  the  penalties  of  the  law.  And  even  he 
who  professing  to  be  prompted  by  the  pure  spirit  of 
Christianity,  shall  proclaim  to  our  slaves  the  doctrine 
of  universal  emancipation,  and  denounce  slavery  as 
incompatible  with  the  sublime  and  elevated  morality 
of  revelation,  and  thus  scatter  broad-cast  the  seeds 
of  discontent,  and  estrange  the  affections  of  the  slave 
from  his  master,  with  the  intention  of  arousing  him 
to  the  effort  to  break  by  force  the  bonds  of  servitude, 
renders  himself  a  subject  for  criminal  justice.  He 
whose  course  is  thus  characterised,  must  be  supposed 
Quixotic  indeed,  who,  when  he  had  enjployed  the 
means  directly  calculated  to  achieve  a  result  so  dis^ 
astrous,  could  hope  to  escape  the  retribution  of  jus- 
tice, by  declaring  to  a  jury  the  purity  of  his  purpose — 
the  integrity  of  his  motive.  The  intention  here,  as 
in  every  other  offence  of  which  it  is  a  constituent, 
need  not  be  shown  by  direct  and  positive  proof,  where 
it  is  inferable  from  facts  and  circumstances,  in  them- 
selves manifest. 

It  may  be  further  remarked,  in  reference  to  the 
entire  statute,  that  the  terms  it  employs  for  the  pur- 
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pose  of  defining  the  .crimes  declared,  are  usually  con- 
nected by  the  disjunctive  conjunction,  or,  as  to  "advise, 
plot  or  consult,"  "for  the  purpose  of  encouraging,  ex- 
citing, aiding  or  assisting.'*  To  advise,  is  one  offence, 
to  pbt  another^  to  consult  a  third,  if  done  for  the  pur- 
pose o{  encouraging  or  exciting  or  aiding  or  assisting. 
So  that  it  will  be  seen  that  the  statute,  though  it 
makes  but  four  descriptions  of  offence,  yet  each  of 
these  classes  embraces  in  itself,  several  crimes  of 
equal  grade. 

Having  thus  determined  the  proper  interpretation 
of  the  statute,  let  us  next  inquire  whether  the  evi- 
dence warranted  the  conviction  of  the  prisoner,  and 
whether  the  charge  of  the  judge  was  proper,  consid- 
ering the  indictment,  against  him.  To  say  nothing 
of  the  indictment  embracing  in  each  count,  several 
distinct  offences,  inasmuch  as  the  objection  was  not 
taken  in  the  Circuit  Court,  and  has  not  been  discuss- 
ed here,— '  we  are  pursuaded  that  the  indictment  in- 
tended to  embrace  the  first  class  of  offences,  declared 
by  the  second  branch  of  the  act — for  advising,  plot- 
ting or  consulting  with  a  slave,  &c.  for  the  purpose 
of  encouraging,  exciting,  aiding  or  assisting  any  such 
insurrection  or  rebellion. 

The  words,  "  any  such,"  it  has  been  said,  refer  the 
terms  insurrection  or  rebellion,  to  tlie  first  branch  of 
the  act,  and  are  to  be  taken  to  mean  an  actual  or 
meditated  rebellion.  What  is  necessary  to  make 
out  these  offences,  has  been  already  shown, — from 
which  it  will  appear,  that  the  evidence  did  not  sus- 
tain the  indictment;  and  that  the  charge  of  the 
judge  is  erroneous  in  law.  There  was  no  proof  of 
an  actual  rebellion,  nor  none  of  a  meditated  rebel- 
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lion ;  but  every  thing  of  the  kind,  is  directly  dispro- 
ved, so  far  as  it  is  possible  to  shew  the  non-existence 
of  a  fact. 

The  witnesses  all  state  that  there  was  no  insur- 
rection or  rebellion,  or  preparation  for  it,  so  far  as 
they  could  learn — that  they  had  no  knowledge  of 
the  prisoner  tampering  with  any  other  slave  than 
Moses.  The  master  of  Moses  stated  that  he  was 
faithful  and  obedient ;  and  that  he  gave  him  the  ear- 
liest information  of  the  advances  of  the  prisoner. — 
From  all  this  it  is  clear,  that  Moses  never  participat- 
ed in  any  criminal  design  of  the  prisoner. 

The  Judge,  at  the  request  of  the  prisoner's  counsel, 
refused  to  charge  the  jury,  that  unless  Moses  partici- 
pated in  the  illegal  purposes  advised  by  the  prisoner, 
he  could  not  be  found  guilty. — But  charged  the 
jury  that  the  purposes  of  Moses  were  immaterial,  if 
the  prisoner  had  the  design  of  encouraging,  exciting 
and  aiding  an  insurrection  or  rebellion — although 
contemplated  by  himself  alone,  and  communicated  to 
Moses  with  the  view  of  securing  his  co-operation. 

In  the  refusal  to  charge,  as  well  as  in  the  charge 
given,  there  is  error ;  for  the  indictment  before  us, 
charges  offences, — to  complete  which,  it  is  necessary 
to  shew  the  participation  of  slaves,  as  has  been  suflGi- 
ciently  shewn  in  considering  the  different  parts  of  the 
act. 

Had  the  indictment  charged  an  advising,  &c.,  for 
the  purpose  of  encouraging,  &c.,  an  intended  rebel- 
lion, &c. — we  will  not  say  that  the  proof  would  have 
been  sufficient  to  authorise  a  conviction.  Such  an 
expression  by  this  Court,  might  prejudice  the  prison- 
er, should  he  be  indicted  hereafter  for  that  offence ; 
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but  we  cannot  forbear  the  opinion,  that  such  indict- 
ment  would  much  better  suit  the  proof  than  any  that 
could  be  framed  under  the  statute. 

We  might  here  close  this  opinfon,  with  an  annun- 
ciation of  a  judgment  of  reversal,  did  we  not  deem  it 
proper  to  notice  a  question  of  very  great  moment, 
which  was  mooted  at  the  bar.  It  was  argued  for 
the  prisoner,  that  as  the  advising,  plotting  or  consult- 
ing, for  the  purpose  of  encouraging,  exciting,  aiding 
or  assisting  an  insurrection  or  rebellion,  against  the 
laws,  government  or  people,  was  treason  in  other 
countries,  and  particularly  in  England, — these  could 
not  be  indicted  as  a  distinct  and  substantive  offence 
here. 

The  constitution  of  the  United  States,  having  de- 
cided that  ^^Treason  against  the  United  States,  shall 
consist  only  in  levying  war  against  them,  or  in  adher- 
ing to  their  enemies,  giving  them  aid  and  comfort," 
and  the  constitution  of  this  State,  having  declared 
that,  ^^Treason  against  the  State,  shall  consist  only 
in  levying  war  (igainst  it,  or  in  adhering  to  its  ene- 
mies, giving  them  aid  and  comfort" — the  statute 
coming  in  conflict  with  these  constitutional  inhibi- 
tions, must  yield  to  their  paramount  influence. 

Let  it  be  premised  that  the  provision  of  they^^^r- 
a/ constitution,  must  have  a  federal  and  not  a  national 
operation, — that  it  relates  to  the  United  States  or  a 
sisterhood  of  States,  and  does  not  limit  the  powers  of 
any  member  of  the  confederacy,  considered  singly. 
And  even  this  has  never  been  held  to  trammel  the 
action  of  Congress  to  pass  any  law  which  was  deem- 
ed necessary  to  protect  the  interests  of  government, 
within  the  range  of  its  delegated  powers;  though  in 
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doing  so,  they  might  denoun<:e  as  penal,  an  act  which 
would  be  treasen  in  other  countries.  To  clip  or 
counterfeit  the  coin  of  the  realm  was  treason  in  Eng- 
htnd,  yet  no  one  doubts  the  power  of  Congress  to 
punish  the  clipping  or  counterfeiting  of  the  legitimate 
currency  of  the  United  States. 

In  the  case  of  exparte  BoIImari  6f  Srvariwourt,^  the  .^  cmnch 
right  to  punish  offences  which  do  not  constitute  treOr  1^6 
son,  as  limited  by  the  constitution,  but  which  come 
within  the  legal  definition  of  that  crime,  was  con- 
sidered by  the  Supreme  Court  of  the  United  States. 
The  Chief  Justice  remarks,  "Crimes  so  atrocious  as 
those,  which  have  for  their  object,  the  subversion  by 
violence  of  those  laws  and  those  institutions,  which 
have  been  ordained  in  order  to  secure  the  peace  and 
happiness  of  society,  are  not  to  escape  punishment 
because  they  have  not  ripened  into  treason.  The 
wisdom  of  the  legislature  is  competent  to  provide  for 
the  case;  and  the  framers  of  our  constitution,  who  not 
only  defined  and  limited  the  crime,  but  with  jealous 
circumspection,  attempted  to  protect  their  limitation, 
by  providing  that  no  person  should  be  convicted  of 
it,  unless  on  the  testimony  of  two  witnesses  to  the 
same  overt  act,  or  on  confession  in  open  Court,  nmst 
have  conceived  it  more  safe  that  punishment  in  such 
cases  should  be  ordained  by  general  laws,  formed 
upon  deliberation,  under  the  influence  of  no  resent- 
ment, and  without  knowing  on  whom  they  were  to 
operate,  than  that  it  should  be  inflicted  under  the  in- 
fluence of  those  passions  Which  the  occasion  seldom 
fails  to  excite,  and  which  a  flexible  definition  of  the 
crime,  or  a  construction  which  would  render  it  flexi- 
ble, might  bring  into  operation.    It  is  therefore  more 
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safe,  as  well  as  more  consonant  to  the  principles  of 
our  constitution,  that  the  crime  of  treason  should  not 
be  extended  by  construction  to  doubtful  cases;  and 
that  crimes  not  clearly  within  the  constitutional  defin- 
ition, should  receive  such  punishment  as  the  legisla- 
ture in  its  wisdom  may  provide." 

Chipman,  an  author  of  considerable  learnings  in 
his  Treatise  on  Government,  (p.  259,)  says,  "  Power 
is  given  to  Congress  to  punish  crimes,  as  expressed  in 
the  constitution.  This  has  always  been  construed  not 
to  exclude  the  power  of  punishing  in  other  cases.  It 
results  from  the  nature  of  government,  and  is  con- 
tained in  the  clause  giving  to  Congress  the  power  to 
make  all  laws  necessary  and  proper  for  carrying  the 
constitution  into  effect;  that  Congress  have  the  power 
to  enact  penalties  in  all  cases  where  it  may  be  ne- 
cessary, for  carrying  their  measures  into  eflfect;  and 
to  make  laws  for  the  punishment  of  all  crimes,  which 
may  impede  the  measures,  obstruct  the  authority  of 
the  government,  or  injuriously  affect  it  in  any  and 
all  its  departments;  but  Congress  have  not,  unless 
in  places,  over  which  they  have  exclusive  jurisdic- 
tion, the  power  to  punish  crimes,  because  they  are 
injurious  to  society." 

Without  pretending  to  declare  an  acquiescence  in 
all  the  reasoning  of  this  learned  author,  we  think  he 
very  well  maintains  that  the  provision  of  the  Consti- 
tution we  are  considering,  does  not  restrain  Congress 
in  the  exercise  of  its  expressly  delegated  powers, 
or  of  those  powers  which  are  necessary  to  carry  these 
•Vide far. into  effect.* 

thfir  S8&r£r 

Con.  Law,     If  this  provision  of  the  Federal  Constitution  does 
'     '   not  limit  the  powers  of  Congress' — a  proposition  we 
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take  to  be  unquestionable, — certainly  our  own  Con- 
stitution, in  the  employment  of  similar  terms,  cannot 
operate  to  restrain  the  action  of  our  Legislature. — 
The  Congress  of  the  United  States  possesses  only 
such  powers  as  are  delegated,  or  such  as  are  neces- 
sary to  give  effect  to  those  that  are  delegated.  Ouf 
Legislature  looks  not  to  the  Constitution  for  a  grant 
of  powers,  but  exercises  all  such  as  are  compatible 
with  the  social  compact,  unless  restrained  by  express 
inhibition  or  clear  implication. 

Again :  The  right  of  protection  belongs  to  man  in* 
a  state  of  nature — and  he  may  exert  this  right,  as  a 
member  of  society,  in  cases  of  emergency,  where 
there  is  neither  time  nor  opportunity  to  apply  to  the 
government.  This  right  of  protection  extends  itself  to^ 
communities,  and  is  the  foundation  of  the  moral  pow- 
er to  punish  crimes,  or  provide  against  their  commis- 
sion. Society  owes  to  each  of  its  members  a  security 
for  those  rights,  which  he  retains  upon  entering  into' 
it :  among  these  stands  first,  the  right  of  personal  secu- 
rity. If  this  right  is  assailed,  the  assailant  is  ob- 
noxious to  punishment.  And  the  right  to  punish 
cfime,  actually  committed,  includes  the  right  to  pre- 
vent it,  by  punishing  him  who  contemplates  it,  witli- 
out  waiting  for  an  act  of  personal  aggression.  This 
is  preventive  justice — the  right  to  exercise  which,  is 
unquestionable,  at  this  day. 

We  do  not  deem  it  necessary  to  enquire,  if  an  ac- 
tual rebellion  or  insurrection  had  taken  place,  whe; 
ther  the  indictment  should  have  been  for  treason;  or 
whether  treason  can  be  committed  against  the  hiws, 
government  or  people  of  a  State — as  neither  of  these 
4P  59 
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questions  arise  in  this  case :  '^  Sufficient  unto  the  day, 
is  the  evil  thereof." 

Several  questions  are  referred,  for  our  decision,  which 
we  have  not  expressly  noticed. — Such  as  can  arise, 
should  there  be  another  trial,  will  be  found,  howev- 
er, to  be  embraced  by  those  we  have  considered. 

Our  conclusion  is,  that  the  conviction  of  the  pris- 
oner was  unauthorised — that  the  judgment  of  the 
Circuit  Court  must  be  reversed,  and  that  the  priso- 
ner remain  in  custody,  until  he  be  discharged  by  due 
course  of  law. 
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RICHARDSON  VS  RICHARDSON. 

Questions,  as  to  bills  filed  for  divorce. 

1.  Adultery  charged  in  a  bill  filed  in  Chancery,  for  divorce, 
while  not  necessary  to  be  established  by  direct  testimony, 
should  be  shewn  by  such  facts  as  would  lead  to  the  inference, 
az  a  necessary  conclusion^  that  it  had  been  perpetrated. 

2.  Where  a  bill  filed  to  effect  a  divorce,  charged  adultery, 
against  the  defendant  with  one,  who  was  proved  to  have  been 
a  widow,  at  whose  house  the  defendant  occasionally  stopped, 

in  passing  the  road,  who  had  bastard  children,  reputed  to  be 
those  of  defendant;  and  whom  defendant  removed  to  near  his 
dwelling,  he  frequently  being  seen  at  her  house,  and  paying 
fjr  a  loom  set  up  there;  and  whom  the  witnesses  supposed, 
from  circumstances^  might  have  lived  in  adultery  with  the  de- 
fendant;— it  was  held  that  these  circumstances  did  not  make 
out  the  adultery,  with  the  certainty  required  by  the  rule  es- 
tablished in  Chancery. 

3.  The  admission  or  confession  of  a  defendant  in  his  answer^ 
cannot  .establish  adultery,  or  authorise  Chancery  to  decree 
in  reference  to  it,  without  proof  of  the  fact. 

4.  And  this  rule  applies  in  cases  of  divorce,  either  a  vinculo   or 
a  mensa  et  ihoro, 

5.  This  Court  recognizes  the  doctrine,  that  an  adulterer  cannot 
resist  a  sentence  of  divorce,  by  setting  up  desertion. 

6 .  Chancery  will  not  award  costs  against  a  wife,  who  files  a  bill 
for  diverce — though  she  may  be  unable  to  prosecute  the  case 
to  a  successful   issue. 

7.  And  it  seems,  it  will  direct  the  husband  to  pay  over  to  the pro- 
chien  amy  funds,  sufficient  to  prosecute  the  suit  to  a  final  hear- 
ing: and  will  award  the  wife,  aliment,  pendente  lite. 


On  writ  of  error  to  a  decree  of  the  Circuit  Court 
of  Washington  county,  exercising  chancery  jurisdic- 
tion. 
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This  was  a  bill  for  divorce,  by  Lucinda  Richardson 
against  her  hu-baud,  Joba  Eicbaidson. 

The  bill  stated  that  coiiiplainaul/entered  into  mat- 
rimony wjih  the  defendant,  in  the  year  eighteen  hun- 
dred and  ten.  That  the  union  on  her  part,  was  one 
of  aflection,  rather  than  of  prudence,  and  that  from 
it,  she  had  long  cherished  the  hope  of  deriving  hap- 
piness and  contentment.  That  this  anticipation,  or- 
atrix  had  found  vain  and  delusive,  for  though  her  con- 
duct from  the  day  of  marriyge,  up  to  the  time  of 
exhibiting  the  bill,  had  been  dutiful,  loyal  and  affec- 
tionate, she  had  received  at  the  hands  of  her  husband, 
little  else  than  coldness  and  neglect,  frequent  person- 
al chastisement,  and  brutal  insult  and  abuse:  That 
for  a  long  period,  she  had  suffered  defendant's  con- 
duct, with  fortitude  and  resignation,  hoping  that  the 
increasing  number  of  the  pledges  of  her  affection, 
which  she  had  borne,  would  awaken  in  his  breast, 
some  tenderness  at  least  towards  the  mother  of  eight 
living  children.  That  this  hope  was  visionary, — for 
about  the  year  eighteen  and  tw  epty-nine,  the  defen- 
dant formed  an  adulterous  connection  with  one  Char- 
lotte Richardson,  a  common  prostitute,  and  had  caiv 
ried  her  to  the  dwelling  of  oratrix;  had  built  her  a 
house  within't  wo  hundred  yards  of  oratrix'  residence, 
and  lived  with  the  said  Charlotte  in  open  adultery, 
continually  afterwards:  That  in  addition  to  this  deep 
wound  upon  the  honor  and  feelings  of  oratrix,  the  de- 
fendant had  added  to  the  cruelty  already  inflicted, 
and  treated  oratrix  in  a  manner  to  justify  her  in  the' 
belief  that  her  life  was  endangered:  And  that  urged 
by  defendant's  threats,  that  he  would  take  her  life, 
pratrix  had  sought  refuge  with  an  aged  mother,  on 
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whose  kindness  she  had  subsisted  for  four  years.  Or- 
atrix  farther  represented,  that  of  her  eight  children, 
living,  and  borne  to  the  defendant,  two  were  daugh- 
ters, grown  to  woman's  estate,  and  whom  their  fa- 
ther, regardless  of  the  duties  of  a  parent,  had  reduced 
to  the  degraded  state  of  servants  and  slaves  to  his 
paramour — compelling  them  to  perform  the  most  me- 
nial offices  to  the  said  prostitute,  and  keeping  five 
others  of  her  children  with  him,  in  a  state  of  naked- 
ness and  destitution,  deprived  of  that  greatest  of  all 
blessings — a  mother's  soothing  care, — and  daily  wit- 
nesses of  a  father's  disgraceful  and  immoral  conduct. 
That  the  said  defendant  at  the  time  of  oratrix'  inter- 
marriage with  him,  was  very  poor,  and  that  despite 
his  indolence  and  drunkenness,  oratrix  had  husbanded 
the  estate  advanced  to  her  from  her  parents,  until  it 
liad  increased  to  a  considerable  property. 

The  bill,  after  enumerating  the  items  of  which  the 
said  .estate  consisted, — prayed  a  dissolution  of  the 
bonds  of  matrimony  between  herself  and  her  husband; 
prayed  a  separation  of  her  children  from  her  husband. 
Alimony,  and  writ  ofne  exeat. 

The  Chancellor  on  the  filing  of  (he  bill,  awarded 
•an  order  by  which  oratrix  was  secured  the  sum  of  five 
hundred  dollars,  during  the  pendency  of  the  suit. 
The  answer  of  the  defendant  stated — 
That  true  it  was,  respondent  had  entered  into  mar- 
riage with  complainant,  about  the  year  stated  in  the 
hill;  and  he  also  hoped  from  their  union  to  realize 
happiness  and  comfort,  and  that  his  wife  would  have 
demeaned  herself,  as  an  amiable,  sociable  and  agree- 
able companion,  and  prove  an  industrious,  prudent 
and  careful  housewife  and  mother;  but  so  it  was,  she 
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soon  exhibited  a  temperament,  the  contrary  of  these, 
and  proved  exceedingly  lazy,  taking  no  care  of  her 
family  or  domestic  affairs,  and  thus  wasting  respon- 
dent's property:  That  she  was  passionate,  sullen  and 
stubborn,  and  had  treated  the  respondent  with  insul- 
ting silence,  scorn  and  neglect,  though  he  had  never 
given  her  cause  for  such  conduct,  but  had  exercised 
towards  her  tenderness  and  humanity.  In  relation 
to  the  charge  of  adultery,  respondent  expressly  aver- 
red, that  for  more  than  one  year  after  his  wife  left  his 
house,  he  had  not  been  guilty  o£  an  act  of  infidelity, 
in  connection  with  Charlotte  Richardson:  That 
Charlotte,  did  not,  as  charged,  remove  into  a  house 
near  respondent's  residence,  until  after  a  year  from 
the  time  complainant  abandoned  his  bed  and  board: 
That  Charlotte  was  the  widow  of  his  cousin,  who 
died  poor,  and  that  she  had  lived  within  three  hun- 
dred yards  of  respondent's  house  with  one  Sullivan, 
from  whom  respondent  purchased  the  house;  and 
where  Charlotte  had  lived  afterwards.  The  answer 
denied  having  suffered  his  daughters  to  act  as  the 
menials  of  Charlotte,  or  to  become  spectators  of  vice; 
but  averred  having  given  them  an  education  suited  to 
their  station  in  life.  That  the  children  were  attach- 
(ed  to  him,  and  that  four  of  them,  after  they  had  been 
placed  with  their  mother  by  mandate  of  the  Court, 
had  returned  voluntarily  to  him . 

Touching  the  charge  of  abuse  and  cruelty,  res- 
pondent admitted,  that  upon  one  or  two  occasions, 
urged  by  provoking  language,  he  had  offered  violence 
to  the  person  of  complainant,  using  a  small  peach  or 
quince  switch ;  and  once  giving  her  a  slap  upon  the 
cheek  with  his  open  hand .     Respondent  denied  the 
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charge  of  excessive  poverty,  when  he  intermarried 
with  complainant,  being  as  he  alleged,  worth  at  that 
time,  one  hundred  dollars  or  more ;  but  confessed  hav- 
ing the  poissession  of  sundry  slaves,  and  other  pro- 
perty, obtained  through  his  wife. 

T  he  most  material  portion  of  the  evidence,  estab- 
lished in  the  cause,  was — that  Charlotte  Richard- 
son was  a  widow,  living  near  the  house  of  defendant, 
near  the  public  road:  That  she  lived  there  without 
visible  means  of  support,  and  had  borne  several  chil- 
dren ;  and  that  defendant  had  been  occasionally  seen 
at  her  house,  and  had  paid  for  a  loom  set  up  there. 

The  Chancellor  below  dismissed  the  bill,  at  the 
costs  of  complainant. 

And  this  was  assigned  in  error  here. 

The  cause  was  argued  by  SaUee  for  the  plaintiff  in 
error,  Gibbons^  contra. 

GOLDTHWAITE,  J.— This  suit  was  instituted 
in  the  Circuit  Court  of  Washington  county,  in  Janu- 
ary eighteen  hundred  and  thirty>four,  and  is  a  bill  in 
equity,  by  means  of  which,  the  complainant  seeks  to 
procure  the  dissolution  of  a  marriage,  contracted  be- 
tween the  defendant  and  herself,  in  the  year  eighteen 
hundred  and  ten. 

The  complainant  alleges,  in  terms  well  calcula- 
ted to  excite  the  sympathies,  that  she  has  borne  to 
the  defendant  eight  children,  all  living  pledges  of  her 
affection  to  him,  whom  she  charges  to  have  treated 
her  at  all  times  with  coldness  and  neglect,  and  fre- 
quently with  personal  chastisement,  brutal  insult  and 
unmanly  abuse. 
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She  further  charges  him  to  have  formed  an  adul- 
terous connexion,  about  the  year  eighteen  hundred 
and  twenty-nine,  with  one  Charlotte  Richardson,  a 
common  prostitute,  whom  he  brought  to  the  dwelling 
of  the  complainant,  built  for  her  a  house,  but  a  short 
distance  therefrom,  and  has  ever  since  lived  with  her 
in  adultery. 

She  also  charges,  that  she  entertained  serious  ap- 
prehensions for  her  life,  from  his  cruelty — he  having 
declared  in  the  most  solemn  manner,  that  he  would 
take  her  life,  but  for  the  fear  of  the  law;  compelled 
by  this  cause,  she  sought  refuge  with  her  mother,  on 
whose  kindness  and  bounty  she  had  subsisted  for  the 
last  four  years,  previous  to  the  exhibition  of  her  bill. 

She  alleged  moreover,  that  two  of  her  children 
are  daughters,  grown  up  to  woman's  estate,  whom 
the  defendant,  regardless  of  the  duties  and  feelings  of 
a  parent,  had  reduced  to  the  degraded  state  of  ser- 
vants and  slaves  to  his  paramour,  compelling  them  to 
perform  the  most  menial  offices  to  that  prostitute: — 
That  the  other  children  remaining  with  him,  are  in 
a  state  of  almost  entire  nakedness,  destitute  of  the 
soothing  attentions  of  a  mother,  and  daily  witnesses 
of  the  disgraceful,  immoral  and  adulterous  conduct 
of  their  father. 

The  bill  also  sets  forth,  a  statement  of  the  person- 
al estate  held  by  the  defendant,  and  alleges  that 
nearly  the  whole  of  the  same,  was  obtained  by  reason 
of  his  marriage  with  the  complainant. 

She  prays  that  the  marriage  may  be  divssolved,  the 
property  devided  as  may  be  just  and  equitable,  that 
the  custody  of  the  children  may  be  committed  to  her, 
and  for  general  relief 
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The  answer  is  in  a  tone  of  sufficient  asperity,  to 
shew  the  state  of  feeling  between  the  parties  to  have 
been  of  a  most  unpleasing  description.  The  com- 
plainant is  charged  to  have  been  exceeding  lazy,  in- 
dolent and  taking  no  care  of  the  family — with  per- 
mitting every  thing  to  be  wasted,  neglected  and 
destroyed — with  being  petulent,  passionate  and  often- 
times sullen  and  stubborn, — at  times  exhibiting  the 
greatest  passion  and  fury,  and  then  remaining  silent 
for  weeks. 

The  defendant  admits  that  he  has  more  than  once 
inflicted  personal  chastisement  on  his  wife,  by  whip- 
ping her  with  small  peach  or  plum  tree  switches,  and 
once  by  striking  her  with  his  open  hand, — but  this 
he  excuses  by  reason  of  being  provoked  thereto,  by 
her  excessive  abuse,  taunting  and  provoking  lan- 
guage, combined  with  her  insufferable  neglect 

In  relation  to  the  particular  and  specific  cause  of 
offence,  set  forth  in  the  bill,  the  defendant  alleges, 
^-  that  at  the  time  his  wife  left  his  house  and'for  more 
than  a  year  subsequent  thereto,  he  never  had  been 
guilty  of  an  act  of  infidelity  to  his  wife,  in  connexion 
with  Charlotte  Richardson,  and  that  she  did  not  re- 
move into  the  house,  near  the  dwelling  of  the  defen- 
dant, until  more  than  a  year  subsequent  to  the  time 
his  wife  left  his  bed  and  board." 

The  answer  denies  in  general  terms,  any  cruel 
treatment,  and  insists  that  the  defendant  has  con- 
ducted himself  to  his  children,  as  a  kind  and  affec- 
tionate father ;  that  he  neither  permits  them  to  see  or 
learn  any  thing  which  is  improper,  and  that  they  are 
all  well  satisfied  with  their  condition  in  life,  and  de- 
sire no  change. 

4P.  60 
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It  must  appear  to  all,  that  if  the  facts  as  they  are 
charged,  actually  exist,  there  could  be  but  little  dif- 
ficulty ia  establishing  the  same  by  evidence,  which 
would  be  perfectly  satisfactory  in  its  character;  but 
that  disclosed  by  the  record,  produces  no  such  con- 
clusion— the  examination  of  the  witnesses  was  evi- 
dently conducted  by  those  unskilled  in  the  art,  or  not 
aware  of  the  importance  of  presentingyac/^  for  the 
consideration  of  the  Court,  and  although  enough  is  dis- 
closed to  induce  the  belief  that  the  witnesses  knew 
more,  and  could  perhaps  have  stated  factSf  which,  if 
disclosed,  might  have  established  the  material  alle- 
gations of  the  bill — yet  it  would  be  highly  danger- 
ous, as  well  as  manifestly  illegal,  for  any  Court  to 
act  on  facts  which  might,  but  which  have  not,  been 
established  by  testimony. 

It  has  been  urged  with  great  force,  that  the  same 
measure  of  testimony  should  not  be  required  to  estab- 
lish the  crime  of  adultery,  against  him  who  is  shewn 
to  entertain  a  feeling  of  disgust  and  dislike  to  his 
wife,  as  against  one  whose  daily  intercourse  is  of  the 
most  friendly  and  harmious  description — but  it  can- 
not be  said  that  the  mere  existence  of  such  feelings 
will  authorize  a  Court  to  infer  the  commission  of  such 
an  offence,  without  some  evidence  within  the  estab- 
lished rules. 

It  is  said,  however,  that  the  proof  brings  the  defen- 
dant within  the  rules  of  evidence  applicable  to  cases 
of  this  character — that  the  fact  is  not  necessary  to  be 
established  by  direct  evidence,  but  may  be  inferred 
from  other  facts. — That  if  a  married  man  is  seen  at 
a  brothel,  and  remains  there  a  sufficient  time,  in  a 
room  with  a  common  prostitute,  to  commit  the  act, 
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adultery  shall  be  inferred. — Asthj  v$  Asthj.^     The*«nagff. 
general  rule  is  laid  down  with  more  clearness  and 
brevity  in  the  cixse  of  Loveden  vs  Loveden.'t     'It  isai2H«ggi. 
fundamental  rule  that  it  is  not  necessary  to  prove  the4CL**^^**' 
direct  fact  of  adultary.     The  fact  is  inferred  from  cir- 
cumstances that  lead  to  it  by  fair  inference  as  a  neces- 
sary conclusion.     Now  the  only  facts  proved  in  this 
ease,  seem  to  be  that  Charlotte  Richardson  was  a 
widow,  living  on  the  public  road  in  the  country,  and 
that  the  defendant  had  been  seen  to  call  there  for  a 
a  few  minutes  in  passing  the  road. 

It  is  said  that  here  is  a  married  man,  going  into  a 
brothel,  &c, — but  no  evidence  is  shown  in  the  record 
to  establish  any  fact  which  can  legelly  induce  the 
conclusion  that  this  female  was  then  a  prostitute. 

The  subsequent  facts  proved,  are  that  she  was  re- 
moved in  eighteen  hundred  and  twenty-nine  or  eigh- 
teen hundred  and  thirty,  to  a  house  near  the  defen- 
dant, by  a  slave  belonging  to  him — that  she  has  since 
had  two  bastard  children,  of  which  he  is  the  reputed 
father,  and  that  he  has  been  seen  at  her*  house. 

The  witnesses  state  that  they  know  nothing  of 
their  own  knowledge,  but  from  circumstances,  they 
should  think  that  the  defendant  and  Charlotte  Rich- 
ardson had  been  living,  or  might  have  been  living  in 
adultery  since  about  eighteen  hundred  and  twenty- 
nine.  It  is  also  proved  that  he  paid  for  a  loom  which 
was  put  up  in  her  house. 

If  we  test  these  facts  by  the  rule  before  referred 
to,  can  we  arrive  at  the  conclusion  of  adultery  com- 
mitted. 

The  reputation  of  the  paternity  of  the  children,  is 
certainly  not  the  legal  way  to  establish  it,  nor  can  it 
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weigh — neither  can  we  infer  what  the  circumstances 
are,  which  the  witnesses  do  not  state.  Does  the  pay- 
ing for  the  loom — the  moving  of  the  woman  by  the 
slave  or  by  his  master — the  proximity  of  residence— 
the  being  seen  at  her  house — no  circumstances  of  sus- 
picion being  stated,  or  the  bearing  of  bastard  chil- 
dren by  her,  with  the  reputation  of  Richardson's 
being  their  father — bring  this  case  within  the  gener- 
al rule  before  stated. 

We  look  in  vain  for  any  factj  which  by  fair  infer 
ence  will  lead  to  adultery  as  a  necessary  conchision. 

Before  dismissing  the  consideration  of  the  evidence 
in  this  cause,  it  may  not  be  improper  to  advert  to  the 
general  rules  which  are  understood  to  prevail  in  the 
ecclesiastical  Courts  on  the  subject  of  allegation.  It 
is  believed  to  be  the  uniform  practice  of  these  Courts, 
to  require  that  all  the  facts  should  be  alleged  with 
such  convenient  certainty,  of  time,  person  and  place, 
as  will  enable  the  defendant  to  meet  the  charge  with 
proof.  How  far  the  adoption  of  similar  rules  may  be 
necessary  or  expedient  in  this  State,  is  one  point  on 
which  the  Court  will  not  now  express  any  opinion. 

But  it  is  said  that  no  evidence  was  necessary  in 
this  cause — that  the  material  fact  of  adultery  is  ad- 
mitted  by  the  answer,  and  that  a  decree  must  be  the 
consequence — that  the  statute  directing  that  the  con- 
fessing or  admission  shall  be  received,  was  only  to 
prevent  collusion,  and  ought  not  to  apply  to  cases 
where  no  collusion  exists,  and  where  none  can  be  ap- 
prehended. 

All  the  various  statutes  on  the  subject  of  divorce, 
seem  to  have  copied  very  closely  from  the  rules  which 
have  obtained  in  the  ecclesiastical  Courts  of  England, 
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and  perhaps  the  exposition  which  has  been  given  to 
these  rules,  will  be  found  to  afford  good,  if  not  the 
best  rules  of  construction,  for  our  statutes. 

That  confessions,  shall  not  by  themselves,  be  ad- 
mitted to  establish  the  fact  of  adultery,  is  a  well  set- 
tled rule  of  those  Courts,  and  is  one  of  the  establish- 
ed canons  of  the  English  church,  adopted  in  the 
year  sixteen  hundred  and  three, — and  the  unvarying 
decisions  of  the  Courts  of  Doctors  Commons  have 
applied  it  to  all  cases  of  divorce,  whether  final  or 
temporary.  Some  doubt  seems  to  have  existed,  whe- 
ther the  most  solemn  confession,  without  some  fact 
proved,  leading  to  act,  Would,  of  itself  justify  the 
husband  in  withdrawing  from  the  bed  of  his  wife. — 
Mortimer  vs  Mortimer.*  *^«^'°??- 

SIO;  4Ecc 

This  case  is  believed  to  settle  the  construction  Rep.  547,. 
which  the  canon  of  the  church  has  received — indeed,  [here  cftSi 
it  would  be  impossible,  to  say  how  far  any  rule, 
which  should  attempt  to  attach  facts  to  a  confes- 
sion. Would  be  of  any  real  service :  for,  if  the  con- 
fession would  not  be  received  by  itself,  it  is  difficult 
to   conceive  how  any  fact,  not  conclusive  in  itself, 
would  aid  it.     Be  this  as  it  may,  our  statute  has  not 
left  the  discretion  to  any  Court,  to  receive  aid  from  a 
confession.     It  is  found,t  "In  order  to  prevent  coUu- J^;^-^**- 
sion  between  the  parties,  in  no  case,  shall  the  confes- 
sion of  them,  or  either  of  them,  be  taken  or  received 
as  evidence,  ift  any  case  of  divorce.^^ 

It  was  a  subject  of  some  doubt,  with  the  Court, 
whether  the  object  of  the  legislature  being  appa- 
rent, to  prevent  collusion,  and  there  being  no  danger, 
or  not  such  great  danger  of  this,  in  cases  where  the 
divorce  was  not  a  vinculo^  a  Court  would  not  be  au- 
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thorised  to  dfccree  a  divorce  a  mensa  et  tharo,  on  a 
confession  merely ;  but  such  a  practice  seems  never 
to  have  obtained  in  the  English  ecclesiastical  Courts, 
under  a  canon  certainly  not  so  obligatory  in  its  terms, 
as  our  statute,  which  applies  to  all  cases  of  divorce, 
whether  final,  or  otherwise.  A  similar  rule  obtains 
•  1  Johns,  in  New  York.* 

We  have,  therefore,  been  reluctantly  drawn  to  the 
conclusion,  that  the  admission  or  confession  of  the 
adultery,  in  the  answer,  would  not  authorise  the 
Court  to  decree,  without  proof  of  the  fact,  in  the  or- 
dinary method, provided  for,  by  the  rules  of  law, — and 
our  regret  is  the  greater,  because,  in  the  case  before 
us,  the  answer  seems  very  distinctly  to  admit  the 
crime  charged ;  but  to  rest  its  excuse  on  what  is 
termed  by  the  ecclesiastical  Courts,  compensatio  cri- 
miniSy  setting  up  the  desertion  of  the  wife  from  bis 
bouse,  in  eighteen  hundred  and  twenty-nine,  as  a  bar 
to  her  relief.  If  such  was  admitted,  it  wonld  not 
bar  the  relief. — Even  a  malicious  desertion  will  not 
bar  a  sentence  of  divorce,  for  adultrey. — Sullivan  vs 
t2Ece.lL  SuUivan.'f 

81 A 

The  charge  of  cruelty,  is  the  only  one  remaining 
to  be  considered;  and  without  examining  the  mode 
of  its  allegation,  either  as  general  or  particular,  so 
as  to  enable  the  defendant  to  answer  or  disprove  the 
fact,  it  is  sufficient  to  observe,  that  on  this  point,  there 
is  a  total  defect  of  testimony. 

The  Court  below  dismissed  the  bill  at  the  costs  of 
the  complainant,  and  it  does  not  appear,  in  any  part 
of  the  record,  that  she  prosecuted  her  cause  by  a  pro- 
chien  amy^  who  v^ould,  alone,  be  responsible  for  costs. 
It  was  manifestly  improper  to  render  any  decree 
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against  her,  for  costs,  in  a  suit  prosbeuted  against 
her  husband,  under  any  circumstances ;  but,  in  this 
xjase,  the  Court  is  of  opinion,  that  he  should  have 
been  compelled  by  the  decree,  to  pay  the  same — as, 
from  the  admissions  of  the  answer,  it  appears  that 
she  had  probable  cause  for  instituting  her  proceed- 
ings ;  although  she  may  not  have  been  able  to  prose- 
cute tlie  case  to  successful  issue. 

He  would  also  have  been  directed,  in  the  earliest 
stage  of  the  proceedings,  to  pay  over  to  her  prochien 
<imy^  a  sufficient  sum  of  money  to  prosecute  the  suit 
to  a  final  hearing;  and  she  should  have  been  alimented 
pendente  Hie — as  the  husband  would  thus  have  been 
responsible  for  the  costs,  there  would  have  been  nei- 
ther hardship  or  impropriety,  in  decreeing  the  same 
against  him,  independent  of  the  admissions  of  the 
answer. 

It  might  also  have  been  proper,  for  the  Court  be- 
low, under  peculiar  circumstances,  to  have  dismiss- 
ed the  bill,  hut  witlumt  prejudice,  though  such  a  de- 
cree is  understood  to  be  matter  of  discretion  with 
the  Court — and  which  exercise  of  discretion  could 
not  be  reviewed. — But  as  this  question  has  not  been 
argued,  no  opinion  is  necessary  on  this  point — the 
niore  especially  as,  from  the  facts  charged  by  the 
bill,  and  disclosed  by  the  answer,  it  is  not  improba- 
ble, that  the  causes  which  induced  the  exhibition  of 
the  complaint,  may  have  continued  since  the  suit 
was  instituted. 

It  is  the  opinion  of  this  Court,  that  there  is  no  er- 
ror in  the  decree,  so  far  as  it  directs  the  bill  to  be 
dismissed— 'and  that  there  is  error  in  the  same,  so  far 
as  it  directs  the  dismission,  at  the  costs  of  the  com- 


480  CASES  DETERMINED. 


RICHARDSON  V8  RICHARDSOIT. 


plainant, — for  which  error  it  is  reversed;  and  this 
Court,  proceeding  to  render  such  decree  as  should 
have  been  rendered  by  the  Court  below,  doth  order, 
adjudge  and  decree,  that  the  said  bill  of  complaint 
be  dismissed,  and  that  the  said  John  Richardson,  the 
defendant  therein,  shall  pay  all  the  costs  of  this 
Court,  and  of  the  Court  below. 
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4p481| 
HERNDON   tS   BARTLETT.  104_jr 

4p481| 

As  to  pleadings  in  trespass]  quare  clausum  fregit',  et 
de  bonis  asportavit. 

1.  While  one  tenant  in  common  may  not  maintain  an  action  ai 
law  against  a  co-tenant,  for  the  taking  of  a  chattel,  unless 
destroyed  or  so  changed  that  possession  (fannot  be  regained — 
yet  one  tenant  is  not  at  liberty  to  invade  the  close  of  another,' 
and  take  into  his  possession  a  chattel  owned  by  theci  jointly^ 
though  the  one  might  have  its  exclusive  enjoyment^  and  re-' 
fuse  a  participation  to  the  other. 

2.  So,  in  tresspass  for  breaking  the  close  of  plaintiff,  and  taking 
a  chattel  therefrom,  it  is  no  justification,*  or  plea,  ihat  the 
defendant  was  tenant,  in  common  with  plaintiff,  r>f  the  chattel; 
that  the  plaintiff  had  appropriated  it  to  his  exclusive  ose,  and 
excluded  the  defendant  from  the  use  thereof;  and  that  being 
such  tenant  in  common,  defendant  broke  the  close  and  took 
the  chattel,  as  he  lawfully  might — doing  as  little  injury  asr 
possible. 

S.  In  trespass  quare  clausum  fregit,  et  de  bonis  asportavit  y  the  plea 
of  liberum  tenemeniumy  only,  not  justifying  the  asportation  of 
the  chattel,  is  sufficient. 

4.  Whether  the  word  '^unlawfully,"  would  be  essential  in  a  de- 
claration in  trespass  quare  clausum  fregity  et  de  bonis  asporta^ 
vity  or  not,  the  words  ''with  force  and  arms,"  it  seems,  would 
be  sufficient. 

This  was  an  action  of  trespass,  for  breaking  and 
entering  the  close  of  the  plaintiff,  and  taking  there- 
fiuin  a  horse,  alleged  to  have  been  in  the  possession 
of,  and  owned  by  tlie  plaintiff;  and  was  prosecuted  in 
Greene  Circuit  Court,  by  Bartlett  against  Herndon. 
4P  61 
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•  The  declaration  confiplained,  that  the  defendant, 
on  the day  of eighteen  hundred  and  thir- 
ty-one, with  force  and  arms,  &c.  broke  and  enter- 
ed a  certain  stable  of  the  said  plaintiff,  in  the  county 
aforesaid,  and  then  and  there  broke  to  pieces,  dam- 
aged and  spoiled  divers  locks,  staples  and  hinges  of, 
and  belonging  to  the  door  of  the  said  stable;  and  then 
and  there  took  and  carried  away,  a  certain  chesnut 
sorrel  stud  horse  of  the  said  plaintiff,  then  and  there 
being  in  the  said  stable,  of  great  value,  to  wit,  of  the 
value  of  five  hundred  dollars,  and  converted  and  dis- 
posed of  the  same  to  his  own  use:  And  also,  that 
the  said  defendant  on,  &c.  at,  &c.  broke  and  entered 
a  certain  other  close  of  the  said  plaintiff,  and  then 
and  there  seized  and  took  a  certain  other  chesnut 
sorrel  stud  horse  of  the  said  plaintiff,  there  found 
and  being  in  the  said  close,  and  of  great  value,  &c. 
By  means  whereof,  &c. 

The  defendant,  to  this  declaration,  plead  the  follow- 
ing pleas. 

"And  the  said  Edward  Herndon  comes  and  defends 
the  wrong  and  injury,  when,  &c.  and  says  that  he  is 
not  guilty  of  the  said  supposed  trespasses  above,  in 
the  said  first  and  second  counts  of  the  plaintiff's  de- 
claration, laid  to  his  charge,  or  any  part  thereof,  in 
manner  and  form,  as  the  said  plaintiff  hath  above 
thereof,  iri  the  said  two  counts,  complained  against 
him,  and  of  this,  he,  the  said  Edward  Herndon  puts 
himself  upon  the  country,  &c. 

"  And  for  a  further  plea  in  this  behalf,  to  the  first 
count  of  the  plaintiff's  declaration  as  to  the  breaking 
and  entering  the  said  stable,  (in  and  upon  which  the 
said  supposed  trespasses  in  the  first  count  mentioned 
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and  therein  alleged  to  have  been  committed^)  in  the 
said  first  count  mentioned,  and  breaking  to  pieces, 
damaging  and  spoiling  divers,  to  wit,  locks,  staples 
and  hinges  of,  and  belonging  to  the  door  of  the  said  sta- 
ble, and  wherewith  the  same  was  fastened  ;  and  also 
then  and  there  taking  and  carrying  away  a  certain 
chesnat  sorrel  stud  horse  of  him,  the  said  plaintiff, 
in  the  said  first  count  mentioned,  and  of  converting 
and  disposing  of  the  same  to  his,  the  said  defendant's 
own  use;  he,  the  said  defendant,  by  leave  of  the 
Court  now  here  first  had  and  obtained,  says,  that  the 
«aid  plaintiff  ought  not  to  have  or  maintain  his  actioa 
thereof  against  him,  because  he  says,  that  the  said 
stable  and  the  close  in  the  said  first  count  mentioned, 
and  in  and  upon  which  the  said  supposed  trespasses 
in  the  said  first  count  mentioned,  are  therein  alleged 
to  have  been  committed,  now  is,  and  at  the  said 
time,  when  the  said  supposed  trespasses  in  the  said 
first  count  mentioned,  were  committed,  as  therein  set 
forth  and  alleged,  was  the  stable,  close,  soil  and  free- 
hold of  him,  the  said  defendant,  to  wit,  in  the  county 
aforesaid.  Wherefore  the  said  Edward  Herdon,  in 
his  own  right,  at  the  said  time,  when  the  said  supposed 
trespasses,  in  the  said  first  count  mentioned,  were 
committed,  as  therein  set  forth  and  alleged,  commit- 
ted the  said  supposed  trespasses,  in  the  introductory 
part  of  this  plea  mentioned,  in  and  upon  said  stable 
and  close,  in  said  first  count  mentioned,  so  being  the 
stable,  close,  soil  and  freehold  of  him  the  said  defen- 
dant, as  he  lawfully  might  for  the  cause  aforesaid, 
which  are  the  sji^id  several  supposed  trespasses, 
whereof  the  said  plaintiff  hath  above,  in  the  said  first 
count  thereof,  complained  against  him,  the  said  defen- 
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dant ;  and  this  he,  the  said  defendant,  is  ready  to  rer- 
ify:  Wherefore,  he  prays  judgment,  if  the  said  plain- 
tiff ought  to  have  or  maintain  his  said  action  thereof, 
as  to  the  said  first  count  against  him,  the  said  defen- 
dant, &c. 

"  And  for  a  further  plea  in  this  behalf,  to  the  second 
count  of  the  plaintiff's  declaration,  as  to  the  breaking 
and  entering  the  said  other  close  therein  mentioned, 
.^and  in  which  the  said  supposed  trespasses  in  the  said 
second  count  mentioned,  are  therein  alleged  to  have 
been  committed,  and  seizing  and  carrying  away  a 
certain  other  supposed  chesnut  sorrel  stud  horse  of 
him,  the  said  plaintiff,  in  the  said  second  count  men- 
tioned, and  converting  and  disposing  of  the  same,  to 
the  use  of  him,  the  said  defendant;  he,  the  said  defen- 
dant, by  leave  of  the  Court,  now  here  first  had  and 
obtained,  says,  that  the  said  plaintiff,  ought  not  to 
have  or  maintain  his  said  action  thereof,  against  him, 
because  he  says,  that  the  said  close,  in  the  said  se- 
cond count  mentioned,  and  in  which  the  said  sup- 
posed trespasses,  in  the  said  second  count  mentioned, 
are  therein  alleged  to  have  been  committed,  now  is, 
and  at  the  said  time,  when  the  said  supposed  tres- 
passes, in  the  said  second  count  mentioned,  were 
committed,  as  therein  set  forth  and  alleged,  was  the 
close,  soil  and  freehold  of  him,  the  said  defendant,  to 
wit,  in  the  county  aforesaid :  Wherefore,  the  said 
Edward  Herndon,  in  his  own  right,  at  the  said  time, 
when  the  said  supposed  trespasses,  in  the  said  second 
count  mentioned,  were  committed,  as  therein  set 
forth  and  alleged,  committed  the  said  supposed  tres- 
passes, in  the  introductory  part  of  this  plea  mention- 
ed, in  the  said  close,  in  the  said  second  count  men- 
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tioned,  so  being  the  close,  soil  and  freehold  of  him, 
the  said  defendant,  as  he  lawfully  might,  for  the 
cause  aforesaid,  which  are  the  said  several  supposed 
trespasses,  whereof  the  said  plaintiff  hath  above,  in 
his  said  secocd  count  thereof,  complained  against 
him,  the  said  defendant — and  this^  he,  the  said  de- 
fendant, is  ready  to  verify :  Wherefore  he  prays 
judgment,  if  he,  the  said  plaintiff,  ought  to  have  or 
maintain  txis  said  action  thereof,  as  to  the  said  second 
count  against  him,  the  said  defendant. 

"And  for  a  further  plea  in  this  behalf,  as  to  the  said 
first  count,  in  the  said  plaintiff's  declaration  contain- 
ed, by  leave  of  the  Court  now  here  first  had  and 
obtained,  he,  the  said  defendant,  saith,  that  as  to  the 
breaking  to  pieces,  damaging  and  spoiling  of  divers, 
to  wit,  locks,  stables  and  hinges  of,  and  belonging  to 
the  door  of  the  stable  of  him,  the  said  plaintiff,  in  the 
said  first  count  mentioned ;  and  also.as  to  tlie  coming 
with  force  and  arms,  and  whatever  is  against  the 
peace  of  the  State  of  Alabama,  in  said  first  count 
supposed  to  be  done,  he,  the  said  defendant,  is  not 
guilty  thereof,  in  manner  and  form,  as  the  same  is 
charged  against  him,  the  said  defendant,  in  the  said 
first  count,  and  of  this,  he  puts  himself  upon  the  coun- 
try; and  as  to  the  residue  of  the  said  trespasses  above, 
in  the  said  first  count  supposed  to  be  done,  the  said 
Edward  Herndon  says  that  the  said  plaintiff  ought 
not  to  have  or  maintain  his  said  action  thereof,  against 
him,  the  said  defendant ;  because,  he  says,  that  long 
before  the  said  time,  when  the  said  trespasses  are, 
above  in  said  count,  supposed  to  be  done,  to  wit,  on 

the day  of in  the  county  aforesaid,  and 

from  that  day  always  thereafter,  up  to  and  at  the 
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said  time,  when  the  said  trespasses,  as  above  in  the 
said  first  count  supposed  to  be  done,  he,  the  said  de- 
fendant and  the  said  phiintiflf,  had  been,  and  then  and 
there  were  possessed  of  and  owned  the  said  chesnut 
sorrel  stud  horse,  in  the  said  first  count  mentioned,  in 
common,  by  divers  titles;  and  he,  the  said  plaintiff, 
and  he,  the  said  defendant,  being  so  possessed  of  the 
said  chesnut  sorrel  stud  horse,  in  the  said  first  count 
mentioned,  in  common,  as  aforesaid,  he,  the  said  Eli* 
jah  Bartlett,  long  before  the  time  when  the  said 
trespasses,  are  as  above,  in  the  said  first  count,  sup- 
posed  to  be  done,  to  w  it,  on  the day  of , 

in  tlie  county  aforesaid,  took  and  kept  to  himself,  the 
exclusive  possession,  use  and  enjoyment,  of  the  said 
chesnut  sorrel  stud  horse,  in  the  first  count  mention- 
ed, and  from  the  day  and  year  last  aforesaid,  always 
afterwards,  up  to  and  at  the  said  time,  when  the  said 
trespasses  are,  as  above  in  said  first  count,  supposed 
to  be  done,  kept  and  maintained  to  himself  such  ex- 
clusive possession,  use  and  enjoyment  of  the  said 
chesnut  sorrel  stud  horse,  in  the  said  first  count  men- 
tioned, and  wholly  and  entirely  hindered  and  preven- 
ted him,  the  said  defendant,  during  the  whole  time 
aforesaid,  and  at  the  said  time  when  the  said  sup- 
posed trespasses  are,  above  in  the  said  first  count, 
supposed  to  be  done,  from  using  or  enjoying  said  ches- 
nut sorrel  stud  horse,  in  common  with  him,  the  said 
plaintiff,  or  at  all  in  any  manner  whatever:  Where- 
fore he,  the  said  defendant,  being  such  owner  of  the 
said  chesnut  sorrel  stud  l^orse,  in  the  said  first  count 
mentioned,  in  common  with  the  said  plaintiff  as  afore- 
said, at  the  said  time,  when  the  said  trespasses  are, 
above  in  the  first  count,  supposed  to  be  done,  took  and 
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led  away  from  and  out  of  the  stable,  in  the  said  first 
count  specified,  the  said  chesnut  sorrel  stud  horse,  in 
the  said  first  count  specified,  as  it  was  well  and  law- 
ful for  him  to  do,  for  the  cause  aforesaid;  he,  the  said 
defendant,  then  and  there,  doing  as  little  damage  and 
injury  to  the  said  stable  and  close,  of  him,  the  said 
plaintiif,  in  the  said  first  count  mentioned,  as  was 
possible;  which  is  the  same  trespasses,  in  the  said 
first  count  of  the  said  declaration  specified,  and 
whereof  the  said  plaintiff,  hath  above  thereof  com- 
plained against  him,  the  said  defendant,  and  this,  he, 
the  said  defendant,  is  ready  to  verify  :  Wherefore, 
he  prays  judgment,  as  to  the  said  first  count,  if  the 
said  plaintiff,  ought  to  have  or  maintain  his  said  ac- 
tion thereof,  against  him,  the  said  defendant. 

"And  for  a  further  plea  in  this  behalf,  to  the  said 
first  count  of  the  plaintiff's  said  declaration,  by  leave 
of  the  Court,  now  here  first  had  and  obtained,  he, 
the  said  defendant,  saith,  that  as  to  breaking  to 
pieces,  damaging  and  spoiling  of  divers,  to  wit,  locks, 
staples  and  hinges  of,  and  belonging  to  the  door  of 
the  said  stable  of  him,  the  said  plaintiff,  in  the  said 
first  count  mentioned,  except  only  as  to  the  break- 
ing of  one  small  lock ;  and  also  as  to  the  coming  with 
force  and  arms,  in  said  first  count  supposed  to  be  done, 
he,  the  said  defendant  is  not  guilty  thereof,  and  of 
this  he  puts  himself  upon  the  country;  and  as  to  the 
residue  of  the  said  trespasses,  above  in  the  said  first 
count  supposed  to  be  done,  he,  the  said  Edward 
Herndon  says,  that  he,  the  said  plaintiff,  ought  not 
to  have  or  maintain  his  said  action  thereof,  against 
him,  because,  he  says  that  long  before  the  said  time 
when  the  said  trespasses  aio,  above  in  the  said  count, 
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supposed  to  be  done,  to  wit,  on  the  day  and  in  the 
county  aforesaid,  and  from  that  day  always  there- 
after, and  up  to  and  at  the  said  time,  when  the  said 
trespasses  are,  above  in  the  said  first  count,  supposed 
to  be  done,  he,  the  said  defendant  and  the  said  plain- 
tiff, had  been,  and  then  and  there  were  possessed  of 
and  owned  the  said  chesnut  sorrel  stud  horse,  in  the 
said   first  count  mentioned,  in   common,  by  divers 
titles,  and   he,  the  said  plaintiff,  and  he,  the  said 
defendant,  being;  so  possessed  of  the  said  chesnut  sor- 
rel stud  horse,  in  the  said  first  count  mentioned,  in 
comm6n  as  aforesaid,  he,  the  said  plaintiff,  long  be- 
fore the  said  time  when  the  said  trespasses  are,  above 
in  the  said  first  count,  supposed  to  be  done,  to  wit, 

on  the day  of in  the  county  aforesaid,  took 

and  kept  to  himself,  the  exclusive  possesssion,  use 
and  enjoyment  of  the  said  chesnut  sorrel  htud  horse, 
in  the  said  first  count  mentioned,  and  from  the  day 
and  year  last  aforesaid,  always  afterwards,  up  to, 
and  at  the  said  time,  when  the  said  trespasses  are, 
above  in  the  first  count,  supposed  to  be  done,  kept  and 
maintained  to  himself,  exclusive  possession,  use  and 
enjoyment  of  the  said  chesnut  sorrel  stud  horse,  in 
the  said  first  count  mentioned,  and  wholly  and  en- 
tirely hindered  and  prevented  him,  the  said  defen- 
dant, during  the  whole  time  aforesaid,  and  at  the 
said  time  when  the  said  trespasses  are  supposed 
above,  in  the  said  first  count  to  be  done,  from  usi^^: 
or  enjoying  the  said  chesnut  forrcl  stud  horse,  in  luc 
said  first  count  mentioned,  in  comi:  on  with  him,  the 
said  plaintiff,  or  at  all,  in  any  manner  whatsoever — 
Wherefore,  he,  the  said  defendant,  being  such  owner 
of  the  said  chesnut  sorrel  stud  horse,  in  the  said  first 
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count  mentioned,  in  common  with  him,  the  said  plain- 
tiff, as  aforesaid,  at  the  said  time  when  the  said  tres- 
passes are,  above  in  the  said  first  count,  supposed  to 
be  done,  broke  the  small  lock  with  his  hand,  above  in 
this  place  mentioned,  and  wherewith  the  door  of  the 
stable,  in  the  said  first  count  mentioned,  was  secured 
and  fastened,  and  then  and  there,  took  and  led  away, 
from  and  out  of  the  said  stable,  in  the  said  first  count 
mentioned,  the  said  chesnut  sorrel  stud  horse,  in  the 
said  first  count  mentioned,  as  it  was  well  and  lawful 
for  him  to  do,  for  the  cause  aforesaid,  he,  the  said  de- 
fendant, then  and  there,  doing  as  little  damage  and 
injury  to  the  stable  and  close  of  him,  the  said  plain- 
tiif,  in  the  said  first  count  mentioned,  as  was  possi* 
ble ;  and  he,  the  said  defendant,  in  fact  says,  that  the 
breaking  of  the  small  lock  aforesaid,  was  necessary 
to  be  done,  to  enable  him,  the  said  defendant,  to  ob- 
tain and  take  possession  of  the  said  chesnut  sorrel 
stud  horse  as  aforesaid,  which  is  the  same  trespass,  in 
the  said  first  count  of  the  said  declaration  specified, 
and  whereof  the  said  plaintiff  hath,  above  complain- 
ed, against  him,  the  said  defendant,  and  this  he,  the 
said  defendant,  is  ready  to  verify :  Wherefore  he 
prays  judgment,  as  to  the  said  first  count,  if  the  said 
plaintiff,  ought  to  have  or  maintain  his  said  action 
thereof,  against  him,  the  said  defendant. 

''And  for  a  further  plea  in  this  behalf,  to  the  said 
second  count  of  the  plaintiff's  said  declaration,  by 
leave  of  the  Court  here  first  had  and  obtained,  he, 
the  said  defendant,  saith,  that  as  to  coming  with 
force  and  arms  and  whatever,  that  is  against  the 
peace  of  the  State  of  Alabama,  in  said  second  count 
supposed  to  be  done,  he,  the  said  defendant,  is  not 
4  P.  62 
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guilty  thereof,  in  manner  and  form  as  the  same  is 
charged  against  him,  the  said  defendant,  in  the  said 
second  count;  and  of  tliis  he  puts  himself  upon  the 
country, — and  as  to  the  residue  of  the  said  trespasses 
above  in  the  said  second  count  supposed  to  be  done, 
he,  the  said  Edward  Herndon  says,  that  he,  the  said 
plaintiff  ought  not  to  have  or  maintain  his  said  acr 
tion  thereof,  against  him,  because,  be  says,  that  long 
before  the  said  time  when  the  said  trespasses  are 
above,  in  the  said  second  count,  supposed  to  be  done, 

to  wit,  on  the day  of ,  in  the  County  a- 

foresaid,  and  from  that  day  always  thereafter,  up  to 
and  at  the  said  time  when  the  said  trespasses  are  a- 
bove,  in  the  said  second  count,  supposed  to  be  done, 
he,  the  said  defendant,  and  the  said  plaintiff,  had 
been,  and  then  and  there  were  possessed  of,  and  own- 
ed the  said  chesnut  sorrel  stud  horse,  in  the  said  se- 
cond count  mentioued,  'in  common,  by  divers  titles ; 
and  he,  the  said  defendant,  and  he,  the  said  plaintiff, 
being  so  possessed  of  the  said  chesnut  sorrel  stud 
horse,  in  the  said  second  count  mentioned,  in  common, 
as  aforesaid,  he^  the  said  plaintiff,  long  before  the 
said  time,  when  the  said  trespasses  are  above,  in  the 
said  second  count  supposed  to  be  done,  to  wit,  on  the 

day  of ,  in  the  County  aforesaid,  took, 

and  kept  to  himself  the  exclusive  possession,  use  and 
enjoyment  of  the  said  chesnut  sorrel  stud  horse,  in 
the  said  second  count  mentioned ;  and  from  the  day 
and  year  last  aforesaid,  always  afterwards,  up  to  and 
at  the  said  time,  when  the  said  trespasses  are  above 
in  the  said  second  count,  supposed  to  be  done,  kept 
and  maintained  to  himself,  such  exclusive  possession, 
^^e  and  enjoyment  of  the  said  chesnut  sorrel  stud 
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horse,  in  the  said  second  count  mentioned ;  and  whol- 
ly and  entirely  liindered  and  prevented  him,  the  said 
defendant,  during  the  whole  time  aforesaid,  and  at 
the  said  time  w4ien  the  said  trespasses  are  above,  in 
the  said  second  count,  supposed  to  be  done,  from  us- 
ing and  enjoying  the  said  chesnut  sorrel  stud  horse, 
in  the  said  second  count  mentioned,  in  common  with 
him,  the  said  plaintiff,  or  at  all,  in  any  manner  wliat- 
soever:    wherefore,  he,   the  said   defendant,  being 
such  owner  of  the  said  chesnut  sorrel  stud  horse,  in 
the  said  second  count  mentioned,  in   common  with 
him,  the  said  plaintiff,  as  aforesaid,  at  tiie  said  time 
when  the  said  trespasses  are  above,  in  the  said  se- 
cond count  supposed  to  be  done,  took,  and  led  away 
from  and  out  of  the  close  of  him,  the  said  plaintiff, 
in  the  said  second  count  mentioned,  the  said  chesnut 
sorrel  stud  horse,  in  the  said  second  count  mentioned j 
as  it  was  lawful  and  well  for.him,  the  said  defendant, 
to  do,  for  the  cause  aforesaid — he,  the  said  defendant, 
thereby,  then  and  there,  doing  as  little  damage  and 
injury  to  the  said  last  mentioned  close  of  liim,  the 
said  plaintiff,  as  was  possible ;  which  is  the  same  tres- 
passes, in  the  said  second  count  of  the  said  declara- 
tion  specified,  and   whereof  the  said  plaintiff  hath 
above  complained  against  him,  the  said  defendant: 
and  this,  he  the  said  defendant  is  ready  to  verify. — 
Wherefore,  he  prays  judgment,"  &c.  &c. 

The  Court  sustained  a  demurrer  to  the  second, 
third,  fourth,  fifth  and  sixth  pleas  :  and  upon  the  ge- 
neral issue,  verdict  and  judgment  were  rendered  for 
the  plaintiff.  And  the  defendant  took  a  writ  of  er- 
ror to  this  Court. 
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Stevrart^  for  the  plaintiff  in  error. 
Errvin^  contra, 

GOLDTH  WAITE,  J.— Bartlett  declaired  against 
Herndon  in  the  Court  below,  for  breaking  and  enter- 
ing his  stable  and  close,  breaking  and  destroying 
locks,  &c.  and  for  taking  and  converting  to  his  own 
use,  a  horse  of  a  particular  description,  there  found. 

The  declaration  contains-  two  counts,  which  are 
in  the  usual  form  of  trespass  quart  clausum  fregit  el 
de  bonis  asportavit^  and  are  similar  to  each  other  in 
every  respect  except  this :  In  the  first,  the  defen- 
dant below,  is  charged  to  have  broken  and  destroy- 
ed, divers  locks,  staples  and  hinges,  and  to  have  taken 
and  converted  the  horse — and  in  the  second,  the 
breaking  and  destroying  of  the  locks,  &c.  are  omitted: 
in  neither  count,  is  the  trespass  charged  to  have  been 
unlawfully  done. 

The  defendant  below,  pleaded,  first — not  guilty, 
on  which  issue  was  joined. 

Second — To  the  first  count  of  the  declaration,  a 
plea  of  liberum  ienementum,  in  the  usual  form,  as  to 
the  stable  and  close,  but  omitting  to  notice  in  any 
manner,  the  taking  and  conversion  of  the  horse. 

Thirdly — A  similar  plea  to  the  second  count 

Fourth — To  the  first  count,  not  guilty  as  to  break- 
ing the  locks,  staples  and  hinges,  and  as  to  other  tres- 
passes, justifying  on  the  ground,  that  he  had  been 
and  was  a  tenant,  in  common  with  the  plaintiff,  of 
the  horse,  under  divers  titles ;  that  the  plaintiff  had, 
before  the  commission  of  the  trespasses,  appropriated 
the  horse  to  his  sole  use,  and  excluded  the  defendant 
from  any  enjoyment  or  use  of  the  same,  and  that  he 
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being  such  tenant  in  common,  broke  and  entered  the 
stable  and  close  of  the  plaintifT,  and  took  the  horse, 
as  he  lawfully  might,  doing  as  little  damage  as  was 
possible  to  the  stable. 

Fifth — Also  to  the  first  count — not  guilty  as  to  all 
the  breaking  and  damagiug  of  locks,  staples  and  hin- 
ges, except  one  small  lock;  and  as  to  that,  and  the 
entering  the  close  and  stable,  and  taking  off  the 
horse,  the  same  justification  as  set  forth  in  tlie  fourth 
plea. 

Sixth — To  the  second  count,  a  justification  as  to 
the  breaking  and  entering  the  close  and  stable,  for 
the  same  reasons  as  set  forth  in  the  two  last  men^ 
tioned  pleas. 

To  all  these  pleas,  a  demurrer  was  filed,  and  the 
Court  below,  gave  judgment  sustaining  the  same. 
The  cause  was  tried  and  a  verdict  found  on  the  gen- 
eral issue,  on  which  verdict  and  judgment  were  ren* 
dered  for  the  plaintiff. 

The  case  is  removed  by  the  defendant  below,  to 
this  Court  by  writ  of  error,  aqd  he  now  assigns  in  this 
Court  for  cause  of  reversal  of  the  judgment  of  the 
Court  below,'tliat  it  erred  in  sustaining  the  demurrer 
to  the  several  pleas. 

The  Court  will  first  consider  the  fourth,  fifth  and 
sixth  pleas ;  as  the  principles  involved  in  each,  are 
entirely  similar  to  each  other. 

It  is  attempted  to  justify  the  breaking  and  entering 
the  stable,  andtaking  off  the  horse,  for  the  reason 
that  the'plaintiff  and  defendant  were  tenants  in  com- 
mon, of  the  horse  under  divers  titles,  and  because  the 
plaintiff  below,  bad  excluded  the  defendant  from  the 
use  of  the  horse,  and  had  assumed  the  exclusive  pos- 
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session  of  the  same,  be  was  justified  in  regaining  the 
horse,  if  he  could,  witliout  a  breach  of  the  peace;  and 
that  so  to  do,  be  might,  if  necessary,  enter  the  plain- 
tiflPs  close,  and  break  open  the  stable;  provided  he  did 
the  least  injury  possible,  under  the  circumstances. 

It  is  true  that  one  tenant  in  common,  cannot  main- 
tain an  action  at  law,  against  his  co-tenant,  for  the 
taking  of  the  chattel  owned  by  them,  unless  the  chat- 
Litt.  soo.  tel  be  destroyed  or  so  changed  that  the  possession 
lyoa  ^^'^^can  never  be  regained.*     Seldon  vs  HkkocL^ — Hoi- 
^^^^'^^'^^  lidaj/  vs  CamsellX — Fennings  vs  Lord   Greenvil/e^ — 
2SRnii47g  Barnardiston  vs  Chapma?i\\ — Mariyn  vs  Knorvllys,\ 
ReiKToo      Biit  it  does  not  seem  to  follow  as  a  consequence, 
m'erm  R  j^jjg^j  ^^^  tcnaut  in  common,  may  invade  the  close  of 
1^  Taunt  another,  to  take  the  chattel  owned  by  them  jointly, 
IljBaatj     although  that  one  might  be  in  the  exclusive  enjoy- 
irsTerm  mcut  of  it,  and  refuse  to  permit  the  other  to  partici- 
pate therein. 

A  sole  owner  would  not  be  permitted  thus  to  right 
himself,  by  committing  a  trespass  on  the  lands,  or  in 
the  house  of  one  who  might  wrongfully  withhold  his 
property.  That  a  tenant  in  common  has  no  such 
right,  is  fully  established  by  authority,  if  authority 
Liit-aoob.can  be  required  to  support  a  proposition,  apparently 
KW  so  clear,* 

It  seems  plain  that  there  is  no  sufficient  justifica- 
tion set  out  in  the  fourth,  fifth  and  sixth  pleas,  and 
that  there  was  no  error  in  sustaining  the  demurerrs 
as  to  them. 

The  second  and  third  pleas  are  supposed  to  rest 
on  ground  peculiar  to  them  alone;  it  is  admitted  that 
they  do  not  justify,  or  attempt  to  justify,  the  taking 
of  the  horse;  that  the  defence  set  up  by  them,  goes 
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however  to.  the  whole  gist  of  the  action,  which  is  con^ 
tended  to  consist  solely  in  the  breaking  and  entering 
the  close,  and  that  all  the  other  matters  stated  in 
the  count,  are  merely  in  aggravation  of  this  trespass, 
and  that  it  is  consequently  only  necessary  to  answer 
the  main  charge 

The  law  is  stated  differently  by  two  approved 
authors  of  treatise'  on  pleading — Gould  page  366, 
sustains  the  position  that  it  is  only  necessary  to  an- 
swer as  to  the  breaking  and  entering — while  Chtihj^ 
page  497,  maintains  that  is  also  necessary  to  justify, 
as  to  the  asportation  of  the  goods.  The  authorities 
cited  by  the  latter,  have  been  examined,  and  do  not»8Ea8t404 
bear  him  out  in  laying  down  such  a  rule:*  though g^j'Jj" j,, 
the  rule  itself  seems  a  very  reasonable  one : — on  the 
the  other  hand,  Judge  Gow/g? seems  fully  supported  by 
some  of  the  authorities  to  which  he  refers — particu-.__ 

,  ,_,  •N   7   J.  Term 

larly  the  case  of  Taylor  vs  ColcA  Rep.2»«. 

In  the  first  case  cited,  Mr.  Justice  Buller^  in  his  k.  -20****^ 
opinion,  fully  sustains  the  position  assumed  by  Judge  i^^'"^'' 
Oould^  and  quotes  a  case  as  decided  in  the  common 
pleas,  where  it  was  held  that  to  an  action  of  trespass, 
for  taking  and  coiiverting  to  the  defendant's  use,  a 
halter,  it  was  a  good  plea  to  justify  as  to  the  taking 
alone,  and  if  the  plaintiff  desired  to  make  the  conver- 
sion the  gist  of  the  action,  he  should  have  replied  it 
by  way  of  novel  assignment. 

If  .this  question  was  now,  for  the  first  time  to  be 
decided,  we  might  feel  a  strong  inclination  to  adopt 
the  rule  laid  down  by  Mr.  Chitty,  and  also  to  reject 
the  plea  of  liberiim  tenementum,  as  amounting  to  the  . 
general  issue,  according  to  the  opinion  of  ^'"^^ ''^"^"  ♦  Wiiiw 
tice  WiUes,  in  the  case  of  Lambert  vs  Strother\X  butsis 
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with  him  we  concur,  that  it  would  be  too  much,  to 
now  overrule  such  pleas. 

It  is,  perhaps,  better  to  follow  precedent,  in  Ynat- 
ters  of  pleading  and  practice,  than  to  depart  from 
known  rules,  although  such  rules  may  not  receive 
our  full  assent  to  the  reasons  on  which  they  are 
based. 

Testing  the  second  and  third  pleas,  by  the  rules 
we  have  extracted,  they  would  seem  to  be  good,  and 
to  contain  a  full  answer  to  the  several  counts  they 
assumed  to  answer;  and  if  it  was  the  desire  of  the 
plaintiff  to  recover  damages  for  the  conversion  of  the 
horse,  he  shoivid  have  new  assigned,  tf  he  could  not  con- 
trovert the  pleas,  as  pkaded-^or  if  the  stable  and 
close,  in  truth,  were  his  freehold,  or  he  was  entitled 
to  the  possession  of  the  same^-that  he  should  have 
either  taken  issue  on  the  pleas,  as  presented,  or  have 
new  assigned,  setting  forth  his  premises,  or  right  of 
possession,  with  greater  certainty. 

The  Court  has  omitted  to  notice  the  argument  of 
counsel,  on  the  omission  of  the  word  "  unlawfully ^ 
In  both  counts  of  the  declaration,  it  is  alleged,  that 
the  taking  was  with  force  and  arms,  and  we  should 
be  disposed  to  consider  this  a  sufficient  allegation  of 
unlawfulness,  did  we  deem  it  was  necessary,  to  in- 
sert it  in  form  or  substance,  in  the  declaration. 

For  the  error  of  the  Court  below,  in  sustaining 
the  demurrer  to  the  second  and  third  pleas  in  the 
record,  the  judgment  must  be  reversed  and  the  cause 
re  manded. 


\ 
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LYON  VS  MALONE. 

Question  as  to  actions  at  law  by  and  against  late  co^ 
partners. 

1.  One  partner,  who  afler  a  dissolution  of  the  firm,  pays  the  firm 
debt,  and  takes  the  note  of  his  late  as  sociate  in  payment  there- 
of, may  well  maintain  an  action  at  law  upon  the  note, — not- 
withstanding he  may  have  received  the  books  and  account* 
of  the  co-partnership,  for  collection  and  settlement; — the  con- 
sideration not  being  impeached,  and  it  not  appearing  but  that 
the  debt  was  paid  out  of  the  separate  funds  of  the  payee. 

In  error  to  the  Circuit  Court  of  Mobile  county. 

The  action  in  this  case  was  assumpsit  upon  a  prom- 
issory note,  made  by  the  plaintiff  in  error,  to  the  de- 
fendant, for  the  payment  of  money.  The  cause  was 
tried  upon  issues  taken  to  the  pleas  of  non  assumpsit 
and  payment.  Upon  the  trial,  Lyon  proved  there 
had  been  a  partnership  between  tlie  parties,  which 
was  dissolved  before  the  note  was  executed ;  that  af- 
ter the  dissolution,  all  the  remaining  books  and  ac-* 
counts  of  the  partnership,  to  an  amount  exceeding 
six  thousand  dollars,  were  placed  in  the  hands  of 
Malone,  to  be  collected  for  their  joint  benefit ;  that 
afterward,  Malone  paid  a  debt  due  from  the  former 
firm  and  took  from  Lyon  the  note  sued  upon  in  this 
case ;  that  the  affairs  of  the  partnership,  were  unset- 
tled— but  at  the  time  of  the  trial,  all  the  debts  due 
from  the  partnership,  had  been  paid. 

It  did  not  appear  that  Malone  had  rendered  any 
account,  nor  did  it  appear  from  the  record,  whether 
4P  63 
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the  value  of  the  books  and  accounts,  placed  in  the 
hands  of  Malone,  was  sufficient  to  pay  the  debts 
owing  from  the  firm,  or  what  amount  of  money  had 
been  collected  from  them.  The  amount  of  ihc  debt 
which  the  firm  owed,  did  not  appear.  Some  other 
immaterial  facts  were  proved. 

The  Circuit  Court  of  Mobile  county,  instructed  the 
jury, — "  that  the  plaintiff  could  recover,  notwith- 
standing the  co-partnership  transactions,  as  it  did  not 
appear,  on  the  face  of  the  note,  that  it  was  a  co-part- 
nership transaction. "  Lyon  excepted  to  the  opinion 
of  the  Court — and  its  correctness  is  made  a  question 
by  the  assignment  of  error  here. 

HOPKINS,  C.  J.— The  general  rule  that  actions 
of  contract  are  not  maintainable  between  partners, 
on  the  partnership  account,  is  admitted  by  the  coun- 
sel of  each  party,  and  recognised  by  tlie  Court ;  and 
the  question  is,  whether  this  case  be  within  any  of 
the  acknowledged  exceptions  to  the  rule? 

For  the  plaintiff  in  error,  it  was  contended,  that  the 
exceptions  do  not  include  any  case,  where  the  plain- 
tiff in  the  action,  cannot  prove  that  a  final  settlement 
has  been  made,  by  which  it  was  ascertained  that  he 
is  entitled  to  what  he  demands;  because  without 
such  proof,  it  cannot  appear,  which  of  the  parties  is 
indebted  to  the  other  upon  the  partnership  account. 

Of  the  authorities  which  were  cited  to  support  this 
positron,  the  only  one  that  does  sustain  it,  is  the  case 
«iStirk78of  Robsofi  vs  Curtis*  In  that  case  the  parties  were 
partners  in  the  business  of  buying  and  selling  cattle. 
A  bill  was  drawn  in  payment  for  some  of  the  cattle 
purchased  of  the  partners,  and  payable  to  Robson 
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alone,  who  indorsed  it  to  Curtis,  .and  he  indorsed  it 
over.  The  bill  being  afterward  dishonored,  he  prom* 
ised,  that  if  Robson  would  take  itup,  he,  Curtis,  would 
pay  Robson  one  half  the  amount  Robson  took  up 
the  bill  and  sued  Curtis  in  an  action  for  money  paid, 
but  was  non-suited— 'as  Lord  Ellenborougli  decided, 
^'that  if  there  had  been  partnership  dealings,  and  only 
one  item  remained  unadjusted,  the  difficulty  as  to 
partnership,  would  disappear;  but  as  that  was  not 
the  case  there,  since  some  of  the  cattle  remained  un- 
sold after  the  sale,  on  which  the  bill  was  drawn,  the 
action  was  not  maintainable* 

In  the  case  of  Oojfey  vs  Brian,*  which  differs  in*3Bing^ 
nothing  that  is  material  from  that  o{  Robson  vs  Cut'- 
tiSf  it  was  held  that  the  plaintiff  had  a  right  to  his 
action. 

In  Colfyer  on  Part  (149,  150,)  it  is  admitted  to  be 
difficult  to  reconcile  the  two  cases ;  and  the  author  of 
the  work,  indicates  his  preference  for  the  decision  in 
the  case  of  Coffexj  vs  Brian.  During  the  partnership, 
one  partner  can  maintain  an  action  against  the  other 
for  money  advanced  by  the  former  to  the  latter,  to 
supply  his  share  of  the  stock  of  the  partnership,  or 
upon  a  note  or  bill,  made  or  accepted,  for  value  re* 
ceived  on  the  partnership  account,  by  one  in  favor  of 
the  other — CoUyer  on  Part.  147. 

In  the  case  of  Neale  vs  Turlon,  et  a/.t  it  wais  ad-i49^i3 
mitted  by  the  Court,  that  where  one  partner  draws lawksda 
upon  another  partner  by  name,  who  individually  ac- 
cepts, the  drawer  may  recover  at  law;  because  the 
acceptance  acknowledges  the  existence  of  a  separate 
right.  According  to  the  principle  of  the  decision  of  the  6  Conn,  a, 
case  ofNevins  vs  Townsendet  a/J — an  action  lies  upon  ^'^^'^ 
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a  note  made  by  one  partner,  in  his  individual  name, 
to  the  other,  for  money  lent  by  the  payee,  to  the  firm. 
The  execution  of  the  note  was  relied  on  by  the  Court 
in  that  case,  as  showing  that  the  money  was  advan- 
ced as  a  loan,  and  not  to  furnish  an  item  in  the  part- 

*5Cowen8  i  .  * 

Rep.  68:J.  nersbip  account.* 

^.  "°^  '  In  the  case  of  Van  Ness  vs  Forrest,^  the  note  of 
Van  Ness,  who  was  a  member  of  a  commercial  com- 
pany, consisting  of  many  persons,  was  made  by  the 
partner  of  Van  Ness,  who  was  also  a  member  of  the 
company,  for  goods  of  the  company,  purchased  of  For- 
rest, the  President  of  the  company,  by  the  makers  of 
the  note ;  which  was  payable  to  Forest,  by  the  de- 
scription of  President  of  the  company.  The  Su- 
preme Court  of  the  United  States,  held  in  that  case, 
that  the  action  on  the  note  was  maintainable ;  that 
the  legal  right  to  the  action  was  in  Forrest,  who 
was  a  trustee  for  the  company,  and  that  the  princi- 
ple which  denies  the  right  to  one  partner,  to  sue 
another  on  a  partnership  transaction,  did  not  apply 
to  any  case,  where  a  note  was  given  for  money,  not 
by  or  to  a  firm ;  but  by  one  or  more  partners,  individ- 
ually, to  another  partner;  as  an  individual.  If  a  note 
or  bill,  be  made  or  drawn  in  the  name  of  a  firm,  in 
favor  of  an  individual  member  of  it,  such  member  can 
maintain  no  action  on  either,  as  he  is  one  of  the  ma- 
kers or  drawers,  as  well  as  the  payee,  and  can  ntiain- 
tain  no  action  against  himself  In  all  the  cases,  ex- 
cept one,  of  which  we  have  taken  notice,  the  suppo- 
sition that  the  partner,  who  was  sued,  might  be 
entitled,  upon  a  final  settlement  with  the  one  who 
was  plaintiff,  to  a  dividend  larger  than  the  sum  for 
5vbich  he  was  sued,  was  not  suffered  to  defeat  the 
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action.  The  actions  in  ail  of  tliem,  were  commenced 
during  the  continuance  of  the  several  partnerships. — 
The  principle  which  upheld  tliose  actions,  is,  that 
the  notes  or  bills,  upon  which  the  suits  Were  brought, 
acknowledged  a  separate  right  in  the  plaintiffs,  res- 
pectively, and  the  execution  of  a  note,  after  the  disso- 
lution of  a  partnership,  is  a  less  equivocal  acknow- 
ledgement of  such  a  right  in  the  payee.  Actions  be- 
tween persons  who  have  been  partners,  upon  con- 
tracts made  after  the  dissolution  of  the  partnership, 
or  on  other  causes  arising  subsequent  to  the  dissolu- 
tion, but  originating  in  their  relation  of  partners,  as 
to  third  persons,  are  maintainable — Collyer  on  Part.^ 

(156,  157.)*  5Eafit225 

The  note  in  this  case  is  according  to  our  statute 
law,  evidence  of  the  debt,  which  Malone  demanded.t  283. '    '^ 

No  testimony  was  offered  to  show  that  there  was 
no  consideration  for  the  note.  It  did  not  appear  from 
the  proof  that  Malone  had  collected  any  sum  from 
the  books  and  accounts  of  the  partnership,  when  he 
paid  the  debt  due  from  the  firm,  for  one  half  of  which, 
the  note  in  this  case  was  given,  or  that  he  had  since 
collected  any  thing.  The  fair  inference  from  the  ex- 
ecution of  the  note,  if  it  were  necessary  to  make  an 
inference,  is,  that  the  debt  of  th€  firm  was  paid  out 
of  the  separate  fund  of  Malone, 

The  judgment  is  affirmed. 

LYON  VS  MALONE. 

The  principle  of  the  decision  in  the  foregoing  case, 
is  applicable  to  this  case.  The  judgment  is  therefore 
affirmed. 

GOLDTIIWAITE,  J.,  not  sitting. 
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CLEMENTS,  adln'oF  VS  ESLAVA. 

As  to  recoveries  upon  a  general  county  fvJiere  there  has 
been  a  special  agreement. 

1 .  A  recovery  cannot  be  elTected  under  a  general  count,  where 
the  evidence  establishes  a  cause  of  action  upon  which  there 
might  be  a  recovery  upon  a  special  count. 

9.  Thus,  under  a  general  count  for  money,  for  the  price  of  mules, 
one  cannot  recover,  on  proof  that  the  mules  were  to  be  |>aid 
for  in  lumber,  which  had  not  been  delivered, 

3.  In  such  case,  a  defendant  may  either  move  to  exclude  the 
evidence  of  the  special  contract  from  the  jury,  or  move  for  in- 
structions from  the  Court,  that  the  contract  proved,  varies 
from  that  laid . 

On  a  writ  of  error  to  a  judgment  of  the  Circuit 
Court  of  Mobile  county. 

Clements,  the  administrator  of  Clements,  was 
complained  of,  at  the  suit  of  Eslava,  in  the  action  of 
assumpsit.  The  declaration  contained  a  comnioa 
general  count,  and  set  out — that,  whereas  the  defen- 
dant's testator,  in  his  life-time,  on  the  twenty-seventh 
day  of  October,  A.  D.  eighteen  hundred  and  thirty- 
four,  at,  &c.,  being  indebted  to  plaintiff  in  the  sum  of 
two  hundrec^  and  ninety-two  dollars,  as  well  for  di- 
vers goods,  wares  and  merchandize,  and  mules,  be- 
fore that  time  sold  and  delivered,  to  the  testator,  at 
his  request ;  as  for  the  wharfage  and  use  of  plaintiff's 
wharves-,  for  divers  goods,  wares  and  merchandize  of 
the  said  testator,  used  and  occupied,  &c.,  promised, 
&c. 

The  plea  was  non  assumpsit. 
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The  proof  was,  that  the  testator  had  purchased 
mules  of  plaintiff,  the  price  of  which,  was  to  be  paid 
in  lumber,  to  have  been  delivered  in  Mobile :  but 
there  was  no  evidence  of  its  delivery,  though  a  rea- 
sonable time  therefor  had  elapsed. 

The  defendant  moved  the  Court  below,  to  charge 
the  jury, — that  defendant  was  not  liable  in  the  form 
of  action  brought;  because  the  proof  of  the  contract, 
varied  from  that  laid  in  the  declaration.  This,  the 
Court  refused ;  because  the  objection  should  have 
been  taken  to  the  evidence. 

Exceptions  and  writ  of  error. 

HOPKINS,  C.  J. — ^There  was  a  general  count  in 
the  declaration  in  this  case,  for  money,  as  the  price 
of  two  mules.  Upon  the  trial,  the  proof  showed  that 
the  price  was  payable  in  lumber,  to  be  delivered  in 
Mobile.  There  was  no  proof  of  the  delivery,  or  of 
an  offer  to  deliver  the  lumber.  It  was  proved  that  a 
reasonable  time  for  the  delivery  had  elapsed  before 
the  commencement  of  the  action.  Upon  this  evi-^ 
dence,  the  Court  below  refused  to  instruct  the  jury, 
that  there  was  a  variance  between  the  contract  prov- 
ed and  the  one  set  out  in  the  declaration,  *  and  that 
the  plaintiff  in  error  was  not  liable. .' The  Court 
charged  the  jury,  that  if  the  contract  proved,  did  va- 
ry from  the  one  set  out  in  the  declaration,  the  objec- 
tion ought  to  have  been  taken  when  the  evidence 
was  offered — and  that  the  defendant  in  error  was  en- 
titled to  recover  on  the  proof  submitted,  (if  they  be- 
lieved it,)  the  price,  which  it  was  agreed  should  be 
paid  for  the  mules. 

For  the  refusal  of  the  Court  to  give  the  instruction 
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that  has  been  mentioned,  and  for  the  charge  which 
was  given,  the  plaintiffin  error  excepted. 

Whether  the  facts  proved,  are  evidence  of  the 
cause  of  action,  set  out  in  a  declaration,  or  of  a  dif- 
ferent cause  of  action,  upon  which  there  can  be  no  re- 
covery except  on  a  special  count,  is  a  legal  question, 
that  a  Court  ought  to  decide. 

If  the  proofs  do  not  su})port  the  cause  of  action 
contained  in  a  declaration,  or  tend  to  do  so,  they  are 
irrelevant,  and  might  be  excluded  from  a  jury,  on 
motion  to  the  Court.  Where  the  cause  of  action 
proved,  is  one  for  which  there  might  be  a  recovery  on 
a  proper  special  count,  there  cannot  be  a  recovery 
upon  a  general  count.  In  such  a  case,  the  defendant 
to  the  action  has  his  election,  either  to  move  the 
Court  to  exclude  the  proof  of  the  special  agreement, 
from  the  jury,  or  to  instruct  them  that  such  evidence 
proves  a  different  contract  from  the  one  set  out  in  the 
general  count,  and  does  not  sustain  it. 

In  this  case,  the  contract  set  out  in  the  declaration, 
was  to  pay  the  price  of  the  mules  in  money,  and  the 
breach  alleged,  was  the  failure  to  pay  the  money. 
Proof  that  the  plaintiff  in  error  had  agreed  to  pay  the 
price  in  lumbor,  which  he  had  not  delivered,  was  not 
evidence  of  the  cause  of  action  contained  in  the  de- 
claration, or  of  the  breach  assigned,  but  it  was  evi- 
dence of  a  different  agreement,  on  which  the  defcnd- 
.^4^29^^  ant  in  error  might  sustain  a  proper  special  count.* 
!l^*  *  ollt     ^^^  Court  erred  in  refusing  to  instruct,  as  the  plain- 
Bibb,  349.  tiff  in  error  requested,  and  in  giving  the  charge,  which 
was  excepted  to,  and  has  been  assigned  here  for  error. 
The  judgment  is  reversed,  and  the  cause  remanded. 
GOLDTHWAITE,  J.  not  sitting. 
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FERRYMAN  VS   BURGSTER.' 

Practice  in  the  Supreme  Court. 

1 .  A  motion  to  strike  a  cause  from  the  docket,  on  suggestion  thaC 
the  transcript  has  been  improperly  filed, — comes  too  late,  af- 
ter the  Court  has  permitted  the  cause  to  be  docketed,  and  a 
judgment  obtained  on  certificate,  to  be  set  aside. 

In  this  case,  it  was  moved  by  Porter^  of  counsel,  for 
the  defendant  in  error,  to  strike  the  cause  from  the 
docket.  The  judgment  in  the  case  had  been  affirm- 
ed on  certificate,  and  the  same  afterwards  set  aside, 
as  was  alleged,  without  the  knowledge  of  defendant's 
counsel.  It  also  appeared,  that  the  record  had  not 
been  filed  within  the  time  required  by  law ;  but  at  a 
subsequent  day,  had  been  suffered  to  be  docketed,  on 
motion  to  the  Court. 

» 

GOLDTHVVAITE,  J.-^The  writ  of  error  in  this 
cause,  was  sued  out  on  the  eighteenth  day  of  May, 
eighteen  hundred  and  thirty-six,  returnable  to  the 
then  next  ensuing  term  of  the  Supreme  Court.  The 
record  was  not  filed  within  the  three  first  days  of  the 
term,  but  on  the  seventh  of  July,  was  permitted  to  be 
filed  by  leave  of  the  Court. 

It  is  alleged  that  a  writ  of  error  had  previously 

been  sued  out,  returnable  to  a  former  term  of  the 

Court,  which  was  not  filed,  as  required  by  law;  and 

a  judgment  was  rendered  at  the  last  term  on  certifi- 

4  P.  64 
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cate ;  which  judgmeut  was  set  aside,  but  for  what 
cause,  does  not  appear. 

It  is  now  moved  to  strike  this  cause  from  the  dock- 
et, as  having  been  irregularly  placed  there. 

It  is  the  opinion  of  the  Court,  that  this  motion 
comes  too  late;  and  that  the  irregularity  should  have 
been  taken  the  advantage  of,  when  the  motion  was 
made  to  file  the  record,  or  when  the  motion  was  made 
to  set  aside  the  judgment,  rendered  on  the  certifi- 
cate. 
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OATLE  and  HUESTis,  adm'rs  vs  agee. 

As  to  actions  surviving  against  defendant^  where  a  co- 
defendant  dies. 
As  to  discontinuance. 

1.  Where  a  suit  is  conimenced  against  two,  upon  a  pro- 
missory note,  and  one  of  the  defendants  dies,  the  action 
should  be  prosecuted  against  the  survivor. 

2.  In  such  case,  it  is  error  to  revive  the  suit  against  the  repre- 
sentatives of  the  deceased  party,  and  to  proceed  to  judgment 
against  them. 

3.  Where  suit  is  thus  commenced  against  two,  and  upon  the 
death  of  one  it  is  prosecuted  against  his  representatives, 
without  noticing  the  survivor— a  discontinuance  as  against  the 
latter  ensues. 

Error  to  the  Circuit  Court  of  Wilcox  county. 

Joseph  Agee,  the  executor  of  Noah  Agee,  com- 
menced an  action  of  assumpsit  against  John  Gayle, 
and  Matthew  Gayle,  to  October  term,  eighteen  hun- 
dred and  twenty-seven. 

The  cause  of  action  was  a  joint  and  several  note, 
signed  by  J.  Q,.  Guild,  Matthew  Gayle,  jr«  and  John 
Gayle. 

At  Fall  term,  eighteen  hundred  and  twenty-eight, 
the  death  of  John  Gayle  was  suggested,  and  a  sdre 
facias  awarded  to  Matthew  Gayle  and  J.  W.  Hues- 
tis,  bis  representatives.  These  administrators  hav- 
ing appeared  and  been  made  parties,  the  case  was 
continued  down  to  Spring  term,  eighteen  hundred 
and  thirty-one,  when  judgment  was  rendered  by  der 
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fiiult,  against  Matthew  Gayle  and  Heustis,  the  ad- 
rnintrators  of  John  Gayle. 

Gayh  <Sf  Vandegraaffe^  for  the  plaintiff  in  error. 

HOPKINS,  C.  J. — This  was  an  action  of  assump- 
sit upon  a  note,  for  the  payment  of  money. 

The  writ  was  executed  upon  Matthew  Gayle  and 
John  Gayle,  two  of  the  makers  of  the  note.  Ihe 
death  of  John  Gayle  was  afterwards  sug::;csted,  and 
his  administrators,  Matthew  Gavle  and  Jabez  W. 
Huestis  were  made  parties  to  the  suit,  by  ^cire  facias. 
The  judgment  was  rendered  against  tlie  administra- 
tors. 

There  is  no  declaration  in  the  case,  and  for  the 
want  of  one,  the  judgment  would  be  reversed. 

As  the  cause  of  action  survived  against  Matthew 
Gayle,  the  action  ought  to  have  been  conducted 
against  him  alone,  after  the  death  of  the  other  defen- 
dant. It  was  error,  to  make  the  administrators  of 
*^J'^:  ^'5- John  Gavle,  parties  to  the  suit.* 

559,  $4.  •      '  r 

As  no  Step  was  taken  against  the  surviving  defen- 
dant, after  the  death  of  Gayle  was  suggested,  and 
the  suit  was  conducted  afterwards  against  his  admi- 
nistrators, the  action  was  discontinued  against  the 
surviving  defendant. 

The  judgment  is  reversed. 

GOLDTHWAITE,  J.,  not  sitting. 
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HANKS  VS  HINSON  &  PATTERSON. 

As  to  pleadv  gsj  in  cases  of  appeal  from  justices  of  the 

peace. 
Ev  Ucixe  in  actions  for  use  and  occupation, 

1.  The  statement  or  declaration  filed  in  a  case,  commenced  be- 
fore a  justice   of  the   peace,  and  removed  into  the  Circuit 
Court  by  appeal^  is  not  subject  to  the  technical  rules  ofplead 
ing. 

2.  So,  a  statement  in  such  case,  need  not  be  laid  with  a  venue; 
nor  do  more  than  shew  in  general  terms,  the  cause  of  action 
sued  upon,  and  a  breach. 

3.  In  an  action  by  a  firm,  for  use  and  occupation  of  a  house,-— 
evidence  that  the  house  was  sold  to  one  of  the  firm,  but  wheth* 
er  on  account  of  the  firm  or  not,  was  not  known  by  the  wit- 
ness, but  (hat  the  vendee  had  his  account  with  the  firm,  cred- 
ited with  the  amount  of  the  purchase  money,  and  that  the  de- 
fi  ndant  rented  the  house  of  that  member  of  the  firm, —  held 
not  incompetent  testimony  to  go  before  the  jury. 

4.  One  sued  for  the  rent  of  a  house  which  he  has  occupied,  can- 
not dispute  the  title  of  his  lessor,  without  shewing  eviction  or 
disturbance. 

In  error  to  the  Circuit  Court  of  Wilcox  county. 
This  case  was  originally  commenced  before  a  justice 
of  the  peace,  and  removed  into  the  Circuit  Court  by 
appeal.  The  action  was  commenced  in  the  name  of 
A.  C.  Hinson  &  Co.  to  recover  of  Hanks  the  amount 
of  an  open  account,  alleged  to  be  for  rent,  and  before 
the  justice,  a  judgment  was  recovered  by  the  plain- 
tiffs for  thirty-eight  dollars,  and  costs  of  suit. 

On  the  appeal  to  the  Circuit  Court,  a  statement 
was  filed  in  the  name  of  Atlas  C.  Hinson  and  Duncan 
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A.  W.  Patterson,  alleging  an  indebtedness  for  the 
use  and  occupation  of  a  house.  The  statement  was 
in  short,  but  contained  no  title  of  the  term,  nor  state- 
ment of  the  venue. 

To  this  statement  was  entered,  first — a  demurrer, 
which  did  not  appear  to  have  been  disposed  of.  Se- 
condly— no«-assumpsit ;  and  thirdly — that  the  house 
rented,  was  not  the  property  of  the  plaintiffs. 

A  verdict  was  rendered  upon  an  issue  joined  to 
these  pleas,  and  by  bill  of  exceptions,  the  case  was 
removed  here. 

Upon  the  trial,  it  was  proved  by  one  Burnett,  that 
one  Ellis,  purchased  a  certain  house  from  witness, 
and  had  removed  it  to  a  lot  in  the  town  of  Barbours- 
ville,  without  stating  that  he  was  the  agent  of  any 
one.  That  the  said  house  was  erected  upon  the  lot 
of  one  Bettis,  whose  permission  it  was  not  shewn,  that 
Eilis  had  obtained,  either  to  place  the  house  there  or 
to  occupy  it 

It  was  also  proved,  by  one  Acker,  that  the  said 
Ellis  had  been  commissioned  by  him,  to  open  a  gro- 
cery store  in  Barboursville,  'and  erect  a  house  tliere: 
That^Burnet  had  applied  to  him  for  payment  for  said 
house,  purchased  by  Ellis,  as  his  agent ;  and  that 
Hinson  and  Patterson,  had  made  application  to  said 
Acker  for  payment  for  goods  purchased  by  Ellis. 

It  was  further  in  proof,  by  the  evidence  of  one  Pat- 
terson, that  Ellis  had  sold  said  house  to  witness' 
brother,  one  of  the  plaintiffs;  but  whether  the  sale 
was  to  him,  individually,  or  for  the  firm,  was  not 
kno^n  :  nor  whether  Hinson  and  Patterson  had  ever 
traded  in  partnership  in  houses  or  lands — but  that 
an  account  which  Ellis  had  contracted  with  the  firm. 
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had  been  credited  with  the  amount  paid  for  the 
house:  That  Hanks  had  rented  the  house  fron^ 
the  said  Patterson,  one  of  the  plaintiffs,  and  had  oc-" 
cupied  it. 

All  this  latter  testimony  was  objected  to  by  th^ 
defendant,  as  variant  from  the  contract  set  out  in  the 
declaration ;  which  objection  was  overruled  by  the 
Court,  who  charged  Jihe  jury,  that  the  testimony  as 
to  Ellis,  being  the  agent  of  Acker  &c.  was  no  bar  to 
the  plaintiffs  recovery. 

The  bill  of  exceptions,  stated,  that  there  wa» 
much  testimony  on  the  question,  whether  the  house 
was  or  not,  co-partnership  property,  and  whether 
purchased  by  Ellis  for  himself,  or  as  the  agent  of 
Acker:  But  the  evidence  shewed  that  the  plaintiffs 
were  co-partners  in  merchandise,  and  that  they  were 
in  possession  of  the  house — one  of  them  having  rent- 
ed it  to  the  defendant. 

There  were  assigned  in  error: 

First — The  matters  set  forth  in  the  bill  of  excep- 
tions. 

Secondly — That  there  was  no  venue  laid  in  the 
declaration. 

Thirdly — That  there  was  no  consideration. 

Bedford  for  plaintiff  in  error;  /.  B.  Clarke^  contra. 

GOLTHWAITE,  J.— The  assignment  of  errors, 
brings  before  the  Court,  the  inquiry  ah  to  the  suffi- 
ciency of  the  declaration  or  statement  of  the  cause 
of  action,  in  a  case,  commenced  before  a  justice  of 
the  peace,  and  tried,  on  appeal,  before  the  Circuit 
Court  of  Wilcox  county. 
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It  is  said,  and  so  is  that  the  fact,  that  no  venue  is 
laid  in  the  declaration ;  but  that  is  perhaps,  wholly 
unnecessary  in  summary  proceedings  of  this  charac- 
ter, in  which  the  pleadings  are  supposed  to  be  framed 
under  the  direction  of  the  Court  trying  the  cause. 

It  is  also  said  that  no  sufficient  consideration  is  set 
forth, to  support  the  promise  to  pay;  but  on  examin- 
ation, this  does  not  seem  supported  by  the  record, 
which  allegea  the  defendant  to  have  had  the  use  and 
occupation  of  a  house,  at  his  special  instance  and  re- 
quest, for  which  he  promised  to  pay  plaintiffs  the  sum 
of  twenty-eight  dollars.  It  is  not  usual  to  test  the 
pleadings  in  cases  originating  before  justices  of  the 
peace,  by  the  rules  which  obtain  in  other  cases.  It 
is  sufficient,  if  the  statement  of  the  plaintiffs'  cause 
of  action,  shews  in  general  ternns,  a  debt  due,  or  a 
contract  to  "be  performed,  and  a  non-payment  of  the 
debt,  or  breach  of  the  contract. 

This  Court  has  decided,  that  it  will  not  scrutinize 
•2  ste<tart  proceedings  similar  to  these,  by  the  technical  rules 
65-ciarkof  pleading.* — From  this  decision,  we  feel  no  inclin- 
5  wufd"^*^  ation  to  depart.  We  consider  the  declaration  as  sub- 
^^'        stantially  good. 

The  assignment  of  errors,  brings  before  us,  the  act 
of  the  Court  below,  in  the  admission  of  testimony, 
and  its  charge  to  the  jury,  on  certain  evidence  be- 
fore it. 

It  seems  to  have  been  a  question  how  far  the  co- 
partnership of  the  plaintiffs,  in  relation  to  the  owner- 
ship ef  the  house,  used  and  occupied  by  the  defen- 
dant was  established,  or  what  evidence  was  compe- 
tent to  make  out  that  point.  The  plaintiffs  offered  a 
witness,  who  deposed  that  one  Ellis  had  sold  the  bouse 
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to  Patterson,  one  of  the  plaintiffs ;  but  be  could  not 
say  wbeiber  tbe  purchase  was  for  himself,  or  on  ac- 
count of  the  firm — but,  that  an  account,  which  Ellis 
had  contracted  with  the  firm,  was  credited  with  the 
sum  agreed  to  be  paid, — that  the  defendant  rented 
the  house  to  Patterson,  and  occupied  it  seven  months. 
The  contract  was  not  in  writing. 

To  this  evidence  the  defendant  objected,  for  two 
reasons :  First — because  it  did  not  establish  the 
contract,  as  laid  in  the  declaration;  am}^  Second — 
because  there  was  no  evidence  that  the  firm  account 
against  Ellis  was  credited  by  the  direction  of  either 
partner.  The  bill  of  exceptions  states,  that  there 
was  a  conflict  of  evidence  relative  to  the  copartner- 
ship. 

The  evidence  offered  and  admitted,  seems  to  have 
been  .strictly  legal  in  character,  and  tended  to  estab- 
lish the  existence  of  a  co-partnership.  What  weight 
it  was  entitled  to,  in  a  conflict  of  evidence,  was  mat- 
ter entirely  for  the  consideration  of  the  jury.  We  do 
not  think  there  was  error  in  the  admission  of  this 
evidence. 

Evidence  was  offered,  to  shew  that  Ellis  was  the 
accent  of  one  Acker,  and  that  the  house  was  erected 
on  land  of,  and  belonged  to  onoBettis  ;  and  the  Court 
charged,  that  tliosc  circumstances,  if  admitted,  con- 
stituted no  defence  to  this  action. 

This  charge  is  qr.cstioned,  because  it  said,  if  the 
defendant  was  responsible*,  either  to  Acker  or  Bettis, 
for  the  occupancy  of  the  house,  he  ought  not  also  to 
be  li  ible  to  the  plaintiffs — whom  he  shews  to  have 
no  title. 

4P  65 
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If  he  occupied  the  house  as  the  tenant  of  the  plain- 
tiffs, it  was  not  competent  for  him  to  dispute  their  ti- 
tle, when  sued  for  rent,  without  shewing  disturbance 
or  eviction.  Neither  is  shewn  by  the  evidence,  or 
was  attempted  to  be  shewn  in  the  Court  below. 

There  was  no  error  therefore,  in  the  charge,  as  giv- 
en— and  this  disposing  of  the  errors  assigned,  the 
judgment  must  be  affirmed. 
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CHAMBERLAIN  VS   DARRINGTON. 

Points  as  to  several  counts. 

As  to  error,  and  practice  in. 

As  to  writings  importing  consideration. 

1.  The  rule,  that  if  there  be  one  good  count,  coupled  with  oth- 
ers bad,  a  demurrer  to  the  whole  declaration  will  be  overrul- 
ed, provided  there  be  not  a  misjoinder  of  actions— prevails 
also  in  error. 

2.  An  inferior  Court  will  not  be  held  to  have  committed  error, 
in  refusing  a  charge,  no  ground  to  sustain  which  has  been  laid 
by  evidence. 

3.  The  practice  of  bringing  before  this  Court  voluminous  books 
or  papers,  by  attaching  them  to  the  bill  of  exceptions,  or  as 
references,  is  irregular  and  impropef* 

4.  Such  parts  of  records,  books  or  documents  as  'are  pertinent 
to  matters  to  be  considered  in  the  appellate  Court,  should  b^ 
inserted  in  the  bill  of  exceptions. 

5.  In  all  actions  founded  upon  instruments  in  writing,  whether 
raising  an  absolute  or  contingent  dutj,  the  onus  probandi^  of 
illegal  or  no  consideration,  rests  on  the  defendant,  and  re- 
quire no  proof  of  consideration  by  the  plaintiff. 

6.  Thus,  where  the  holder  of  a  land  note,  on  receiving  the  a- 
mount  thereof  from  the  maker,  in  a  writing  on  the  same,  ob- 
ligated himself  to  return  the  amount,  if  the  Courts  should  de- 
termine such  notes  not  to  be  valid,  in  an  action  to  recover  the 
amounts  so  paid,  founded  on  the  writings — it  was  held,  that 
no  evidence  of  consideration,  by  the  plaintiff,  was  necessary. 

This  was  an  action  of  assumpsit,  tried  in  the  Cir- 
cuit Court  of  Washington,  and  prosecuted  by  Dar- 
rinorton  vs  Cliamberlain. 

The  plaintiff  declared,  for  that,  theretofore,  to 
wit,  on  the  twenty-ninth  day  of  April,  A.  D.  eigh- 
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teen  hundred  and  nineteen,  at,  &c.  the  said  Darring- 
ton,  together  with  R.  W.  Carter,  made  their  certain 
writing  obligatory,  sealed  with  their  seals,  and  bear- 
ing date  the  same  day  and  year  aforesaid ;  and  there- 
by, then  and  there  promised  o?i  or  before  the  irve)i(f/' 
eighth  day  of  Aprils  A.  D.  eighteen  hiindi'ed  and  irvah 
tj/'One,  to  pay r,  or  bearer,  one  hwidred  and  fif- 
ty dollarSt  with  interest  from  date,  if  7iot  punctually 
paid,  for  value  received. 

And  afterwards,  to  wit,  on  the  same  day  and  year 
aforesaid,  the  said  writing  obligatory  went  into  the 
possession  of  the  said  Chamberlain,  who  became, 
and  was  entitled  as  the  bearer  thereof  to  receive 
the  said  sum  of  money  in  said  writing  obligatory 
specified. 

And  whereas,  afterwards  to  wit,  on  the  twenty- 
eighth  day  of  December,  A.  D.  eighteen  hundred  and 
twenty-one,  at,  &c.  the  said  Chamberlain,  then  be- 
ing the  holder  and  bearer  of  said  writing  obligatory, 
presented  the  same  to  the  said  Darrington  for  pay- 
ment, who  then  and  there  paid  the  said  sum  of  mo- 
ney due  on  the  said  writing  obligatory,  to  the  said 
Chamberlain,  on  the  said  Chamberlain  executing:  to 
the  said  Darrington,  an  instrument  in  writing  on  the 
back  of  the  said  writing  obligatory,  in  the  words 
following,  to  wit: — 

"  Received  of  the  within  in  full,  and  I  obligate  and 
bind  myself,  should  the  Courts  determine  that  notes 
of  this  description  are  not  valid,  to  return  the  money 
paid." 

And  the  said  Darrington  averred,  that  the  Courts 
had  determined,  that  notes  of  that  description  were 
not  valid.    By  means  whereof,  &c. 
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In  addition  to  the  count  above  stated,  there  was  a 
count  for  money  had  and  received. 

To  this  declaration  the  defendant  plead — 

Fi  rs  t — Non-assumpsit ' 

Secondly — That  the  obligation  was  given  without 
consideration. 

Thirdly — The  statute  of  limitations  of  six  years. 

And  upon  these  pleas  issue  was  taken  to  the 
country ;  undej:  which  a  verdict  was  found  for  the 
plaintiff. 

A  bill  of  exceptions  taken  during  the  trial  showed 
these  facts. 

The  plaintiflT,  in  order  to  maintain  the  issue,  on  his 
part,  introduced  as  evidence,  a  printed  note,  as  alleg- 
ed in  the  declaration,  and  proved  that  it  w^as  what 
was  commonly  known  as  a  landiiote;  and  of  the  cha- 
racter of  the  notes  in  the  cases  of  Carrinton  vs  Cal- 
ler and  Holder  vs  Meggison  S^  Hil/j  reported  in  the 
second  volume  of  Stewart's  Reports,  175.  He  then 
introduced  as  testimony,  the  receipt  written  on  the 
back  of  said  note,  and  the  case  cited  from  2d  Stew- 
art's Reports. 

The  defendant,  on  his  part,  gave  evidence  of  a  no- 
tice previously  served  upon  the  attorney  of  the  plain- 
tiff, and  which  required  proof  of  the  consideration  for 
which  the  obligation  had  been  given.  But  no  evi- 
dence of  consideration  was  adduced.  The  defendant 
further  proved,  that  Darrington  had  been  an  efficient, 
serviceable  and  active  witness  in  the  cases  cited 
from  Stewart's  Reports,  and  had  paid  the  witness 
who  deposed  to  the  fact,  the  sum  of  two  hundred 
and  fifty  dollars,  for  professional  services,  in  defend- 
ing those  causes. 
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Defendant  also  proved,  that  at  a  preceding  term  of 
the  Circuit  Court  of  Mobile  county,  a  recovery  had 
been  effected  against  one  Waters,  upon  his  pleas  of  a 
want  of  consideration  in  the  cause  of  action,  which 
was  also  one  of  these  land  notes,  and  the  recovery 
had  both  in  Chancery  and  at  law.  And  further 
that  sundry  recoveries  had  been  had  in  the  Dis- 
trict Court  of  the  United  States,  upon  notes  of  the 
same  description  with  that  sued  upon  in  this  action 
— upon  pleas  of  fraud,  similar  to  those  relied  upon,  in 
Carri?igton  vs  Caller. 

On  this  evidence  the  Court  was  requested  to 
charge —  • 

That  the  plaintiff  having  offered  no  evidecne  of  a 
consideration  for  the  promise,  though  in  writing,  it 
was  nudum  pactum^  and  void. 

The  Court  refused  this  charge,  and  informed  the 
jury — First,  that  the  receipt  wliich  had  been  read 
to  them  was  evidence  of  a  consideration. 

Secondly — That  a  promise  to  pay  money,  or  to 
wager  on  the  event  of  a  suit  pending  in  the  Circuit 
Court,  in  which  plaintiff  was  a  witness,  was  contrary 
to  good  morals  and  sound  policy,  and  would  not  sus- 
tain an  action. 

The  Court  refused. 

Thirdly — That  money  paid  under  a  mistake  of 
the  law,  could  not  be  recovered  back. 

This  the  Court  also  refused. 

Fourthly — That  money  paid  under  an  illegal  con- 
tract, could  not  be  recovered  back. 

Which  the  Court  refused. 

Fifthly — That  where  a  contract  grows  immediate- 
ly out  of,  and  is  connected  with,  an  illegal  or  immoral 
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act,  a  Court  of  justice  will  not  lend  its  aid  to  enforce 
it:  and  if  a  contract  be  in  part,  only  connected  with 
the  illegal  transaction,  and  growing  immediately  out 
of  it, — though  in  part  a  new  contract, — it  is  equally 
tainted. 

This  likewise,  the  Court  refused.  And  the  Court 
as  a  reason  for  refusing  to  give  tiiese  several  charges, 
as  requested,  alleged  that  they  did  not  arise  in  the^ 
cause. 

And  here  for  assignment  of  errors,  the  defendant 
said: — 

First — There  was  no  sufficient  cause  of  action 
shewn  in  the  declaration  of  the  plaintiff  below. 

Secondly — That  the  Court  erred  in  its  several  de- 
cisions, and  in  refusing  to  instruct  the  jury,  as  shewn 
in  the  bill  of  exceptions. 

Stewart  and  Thornton  for  plaintiflF  in  error. 

GOLDTHWAITE,  J.— The  first  assignment  in  er- 
ror, presents  for  the  consideration  of  this  Court,  the 
question,  whether  there  be  any  sufficient  declaration 
in  the  cause? 

On  examination  of  the  record,  we  find,  in  addition 
to  a  count  on  a  written  instrument,  which  will  be 
subsequently  considered,  a  count  for  money  had  and 
received]  which  is  framed  in  strict  conformity  with 
the  most  approved  precedents.  We  may  therefore 
dismiss  the  consideration  of  this  assignment,  with 
the  observation,  that  the  general  rule  i9  the  same, 
after  error  brought,  as  that  which  prevails  on  a  de- 
murrer to  the  whole  declaration.  If  th^re  be  one 
good  county  the  demurrer  will  be  overruled,  although 
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it  may  be  incorporated  with  others  which  are  de- 
fective, provided  there  is  no  misjoinder  of  actions. 

For  the  correct  understanding  of  the  other  assign- 
ment of  error,  it  will  be  necessary  to  set  forth  the  sub- 
stance of  the  first  count  of  the  declaration. 

It  alleges,  "that  on  the  twenty-ninth  day  of  April, 
eighteen  hundred  and  nineteen,  the  said  plaintiff,  and 
one  R.  W.  Carter,  made  their  certain  writing  oblig- 
atory, sealed  with  their  seals,  and  bearing  date  the 
day  and  year  aforesaid,  and  thereby,  then  and  there 
promised,   on   or   before  the  twenty-eighth  day  of 

April,  eighteen  hundred  and  twenty-one,  to  pay 

or  bearer,  one  hundred  and  fifty  dollars,  with  interest 
from  the  date,  if  not  punctually  paid,  for  value  re- 
ceived ;  and  whereas  afterwards,  to  wit,  on  the  same 
day  and  year  aforesaid, 'the  said  writing  obligatory, 
came  to  the  possession  of  the  said  defendant,  and  he 
thereby  became  and  was  entitled,  as  the  bearer 
thereof,  to  receive  the  said  sum  of  money,  in  the  said 
writing  obligatory  specified,  according  to  the  tenor 
and  effect  thereof;  and  whereas,  afterwards,  to  wit, 
on  the  twenty-eighth  day  of  December,  eighteen  hun- 
dred and  twenty-one,  at  St.  Stephens,  to  wit,  in  the 
county  of  Washington,  the  said  defendant,  then  be- 
ing the  holder  and  bearer  of  said  writing  obligatory, 
presented  the  same  to  the  said  plaintiff,  and  the  said 
plaintiff,  then  and  there  paid  the  said  sum  of  money, 
due  on  the  said  writing  obligatory,  to  the  said  defen- 
dant, on  the  said  defendant  executing  to  the  said 
plaintiff,  an  instrument  in  writing,  on  the  back  of  the 
said  writing  obligatory,  of  the  following  tenor,  to 
wit:  received  of  the  within  in  full,  and  I  obligate  and 
bind  myself,  should  the  Courts  determine  that  notes 


JANOARY  TERM,  1837.  521 


CHAMBERLAIN  V8  DARRINOTON. 


of  this  description  are  not  valid,  to  return  the  money 
paid— -and  the  said  plaintiff  avers,  that  the  Courts 
have  determined  that  notes  of  this  description  are 
not  valid,  of  which  the  said  defendant  had  notice;  by 
means  whereof,  the  said  defendant,  then  and  there 
became  liable  to  pay  to  the  said  plaintiff,  the  said  sum 
of  money,  in  the  said  writing  obligatory  specified" — 
and  concluding  with  a  promise  to  pay,  in  considera- 
tion of  such  liability;  and  the  declaration,  after  the 
addition  of  the  count  for  money  had  and  received, 
concludes  with  assigning  as  a  breach  of  the  contract, 
the  non-payment  of  the  several  sums  of  money,  in  the 
usual  form. 

The  defendant  pleaded,  non-assumpsit,  that  the 
instrument,  which  is  the  foundation  of  the  plaintiff's 
action,  was  made  and  given  without  any  considera^ 
tion  ia  law,  and  the  statute  of  limitations  of  six  years ; 
on  all  which  pleas,  issue  was  joined  to  the  country. 

On  the  trial  of  the  cause,  as  we  are  informed  by 
the  bill  of  exceptions,  the  plaintiff  introduced  a  print- 
ed note,  which  is  alleged  in  his  declaration,  and 
proved  that  it  was  what  is  commonly  called  a  land 
note,  and  of  the  same  character  and  description  of 
the  notes  in  the  cases  of  Carrington  vs  Caller  and,^ ,  , 
Holder  vs  Meggison  S^  Hill.*  Rep.  its. 

The  plaintiff  then  gave  in  evidence  the  receipt, 
which  is  written  on  the  back  of  the  printed  note, 
and  set  forth  "Verbatim  in  the  declaration  and  indor- 
sed on  the  writ;  and  gave  in  evidence  further,  the 
above  cited  cases  in  2  Stewart,  175. 

The  defendant  gave  in  evidence,  a  written  notice 
to  the  attorney  of  the  plaintiff,  dated  in  October, 
eighteen  hundred  and  thirty-four,  service  of  which 
4  P.  66 
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was  acknowledged,  apprising  the  said  attorney,  that 
on  the  trial  of  the  cause,  he  should  require  him  to 
prove  the  consideration  for  which  the  above  recited 
receipt  was  given. 

No  evidence  of  any  consideration,  was  offered  by 
the  plaintiff's  attorney. 

The  defendant  further  gave  in  evidence,  that  the 
plaintiff  was  an  active,  efficient  and  serviceable  wit- 
ness, in  the  cases  of  Carringtan  vs  Caller^  and  Holder  vs 
Meggison  Sf  Hillt  and  gave  the  witness  two  hundred 
and  fifty  dollars,  fjr  his  professional  services  in  de- 
fending the  said  causes :  The  defendant  further  gave 
in  evidence,  that  at  the  then  last  Circuit  Court  of  Mo- 
bile county,  a  recovery  had  been  had  against  one 
Waters;  that  in  that  case,  the  defendant  pleaded 
that  the  instrument  was  fraudulent;  that  the  Court 
gave  the  defendant  leave  to  file  an  additional  plea, 
which  was  done  and  demurred  to ;  that  the  defen- 
dant then  amended  his  plea,  which  was  also  demur- 
red to,  and  the  demurrer  sustained :  and  that  at  a  for- 
mer term  of  the  said  Court  of  Mobile,  a  recovery 
was  had  against  the  same  defendant,  which  cause 
was  carried  through  the  Court  of  law  and  Chancery, 
and  that  both  recoveries  were  upon  land  notes,  so 
called.  The  defendant  further  gave  in  evidence, 
that  several  recoveries  had  been  had  in  the  District 
Court  of  the  United  States,  upon  notes  of  the  same 
character,  upon  pleas  of  fraud  similar  to  those  in  the 
cases  of  Carrington  and  Holder^  before  mentiened. 

The  defendant  requested  the  Court  to  charge  the 
jury: 

First — ^That  the  plaintiff  having  offered  no  evidence 
of  a  consideration  for  the  promise,  (Imugh  the  promise 
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be  in  writing,  is  nudum  pactum^  and  therefore  void. 
Which  charge  the  Court  refused  to  give,  but  charged 
the  jury,  that  the  receipt  which  had  been  read  to 
them,  was  evidence  of  a  consideration. 

Second — That  a  promise  to  pay  money,  or  to  wa- 
ger (»n  the  event  of  a  suit  pending  in  the  Circuit  Court, 
in  which  the  plaintiff  was  an  active  witness,  is  con- 
trary to  good  morals  and  sound  policy,  and  will  not 
sustain  an  action. 

Third — That  money  paid  under  a  mistake  of  law, 
cannot  be  recovered  back  in  an  action. 

Fourth — That  money  paid  under  an  illegal  con- 
tract, cannot  be  recovered  back. 

Fifth— 'That  where  the  contract  grows  immediately 
out  of,  or  is  connected  with  an  illegal  or  immoral  act, 
a  Court  of  justice  will  not  lend  its  aid  to  enforce  it; 
and  if  the  contract  be  in  part  only,  connected  with 
the  illegal  transaction,  and  growing  immediately  out 
of  it,  though  it  be  in  part  a  new  contract,  it  is  equal- 
ly tainted  by  the  illegal  transaction  or  immoral  act. 
The  last  four  of  the  above  charges,  were  refused 
without  any  qualification.  All  this  was  excepted  to 
by  the  defendant,  and  is  now  assigned  for  error. 

No  exception  was  taken  to  the  introduction  pf  any 
of  the  evidence  offered  in  the  Court  below,  and  the 
case  is  sought  to  be  reviewed  alone  on  the  charges 
refused  to  be  given,  and  the  charge  which  was  given 
to  the jury. 

All  the  charges  asked  for,  eax^t  thtfirst^  are  con- 
sidered by  the  Court  to  have  been  properly  refused, 
because  no  ground  is  laid  by  the  evidence,  for  re« 
questing  them;  so  far  as  we  can  ascertain,  they  have 
no  relevancy,  whatever,  to  the  questions  presented  by 
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the  facts,  before  the  Court ;  and  they  must  be  consid- 
ered as  requests  to  lay  mere  abstract  questions  of 
law,  before  the  jury,  for  their  consideration ;  which 
this  Court  has  often  decided,  cannot  be  done. 

The  reference  to  the  cases,  decided  by  this  Court, 
cannot  aid  the  condition  of  the  plaintiff  in  error;  for, 
if  these  cases,  should  be  connected  with  this  record, 
by  thus  setting  them  out  in  the  bill  of  exceptions^  the 
Court  would  yet  be  unable  to  perceive  the  relevancy 
of  the  instructions  requested.  But,  the  Court  think 
proper  now,  to  intimate  their  opinbn  of  the  irregular* 
ity  of  attempting  to  bring  before  the  Court,  a  printed 
book  or  a  voluminous  record,  either  by  reference  or  by 
attaching  them  to  the  bill  of  exceptions.  Such  parts 
of  records,  books  or  documents,  as  are  material,  alone 
should  appear  in  the  bill  of  exceptions,  and  the  re- 
cord should  not  be  encumbered  by  superfluous  mat- 
ter. 

The  first  charge  which  was  asked,  and  which  has 
before  been  stated  properly,  raises  the  question, 
whether  the  instrument  offered  in  evidence,  does  of 
itself  import  a  consideration?  If  it  does,  the  charge 
given,  was  correct.  If  it  does  not— the  position  as- 
sumed by  the  Court  below,  cannot  be  sustained^ 

It  may  not,  we  think,  be  questioned,  that  at  com- 
mon law,  no  written  instruments  imported  a  consid- 
eration, save  only  such  as  were  of  a  mercantile  char* 
acter,  or  under  seal.  This  seems  to  have  been  the 
construction  given  in  this  State,  (then  Territory,) 
previous  to  the  year  eighteen  hundred  and  eleven — 
For  in  that  year,  a  statute  was  enacted,  declaring, 
"whenever  any  suit  shall  be  commenced,  in  any  of 
the  Courts,  founded  on  any  writing,  whether  the  same 
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be  under  sealarnot^  the  Court, before  whom  the  same 
is  depending,  shall  receive  such  writing  as  evidence 
of  the  debt  or  diUy^  for  which  it  was  given ;  and  it  shall 
not  be  lawful,  for  the  defendant  or  defendants,  in  any 
such  suit,  to  deny  the  execution  of  such  writing,  un- 
less it  be  by  plea  supported  by  the  affidavit  of  the 
party  putting  in  such  plea.'' 

This  statute  seems  to  consist  of  two  distinct  parts ; 
the  first  abolishes  the  distinction  existing  between 
sealed  and  unsealed  instruments,  so  far  as  any  differ- 
ence then  existed,  as  to  one  importing  a  considera- 
tion, and  the  other  not  so  doing.  A  bond  with  a  con* 
dition  for  the  performance  of  a  duty  at  common  law, 
imported  a  consideration,  as  well  as  one  for  the  pay- 
ment of  money,  merely;  and  it  is  perhaps,  equally 
clear,  that  a  writing  not  under  seal,  nor  of  a  mer* 
cantile  character,  did  not  of  itself,  establish  a  consider* 
ation,  unless  one  was  set  out  in  the  instrument  itself. 

Why  such  a  distinction  should  have  been  permitted 
to  exist  so  long,  is  perhaps,  a  matter  of  more  surprise, 
than  that  it  should  at  last  be  abolished. 

By  the  law  merchant,  early  introduced  into  our  ju- 
risprudence, a  promissory  note  imported  a  considera- 
tion :  although  it  was  not  until  the  statute  of  Anne 
was  enacted,  that  its  negotiable  character  was  estab* 
lished.  And  yet  in  any  other  contract  for  the  per- 
formance of  a  duty,  if  the  writing  was  not  under  seal, 
evidence  of  the  consideration  was  necessary  to  be 
given  dehors  the  instrument,  unless  stated  in  the 
writing  itself* 

Our  statute  seems  to  have  the  object  distinctly  in 
view,  to  place  all  written  instruments  on  the  same 
footing,  and  to  ca^t  on  the  defendant,  the  onus  of  shew- 
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iijg  there  was  either  an  illegal  or  no  consideration,  in 
ail  cases  where  the  action  in  its  form,  was  founded 
on  the  writing:  And  it  seems  not  to  contemplate 
any  dcstinction  between  these  instruments,  which 
raised  an  absolute  or  a  contingent  duty.  In  this  res- 
pect, it  is  not  similar  to  our  statutes,  which  make 
notes  and  bonds  negotiable;  they  all  seem  to  contem- 
plate a  note  or  bond,  payable  absolutely,  and  not  de- 
pending on  a  contingency. 

The  other  branch  of  the  statute,  restrains  any  de- 
fendant from  putting  the  execution  of  any  such  wri- 
ting in  issue,  unless  by  plea,  supported  by  affidavit. 
This  introduced  a  greater  change  in  the  law,  than 
the  other  branch ;  because,  previous  to  its  passage, 
all  instruments,  whether  sealed  or  not,  must  be  proved 
to  have  been  executed,  and  this  rested,  of  course,  on 
the  plaintiff  in  the  action. 

The  just  rights  of  defendants,  seem  not  to  have  been 
disregarded  by  the  authors  of  this  statute;  for  if  a 
plea,  supported  by  affidavit,  was  interposed,  the  plain- 
tiff was  bound  to  proceed  with  proof,  as  before,  so  far 
as  the  execution  of  the  instrument  was  put  in  issue. 
But  they  have  not  seen  proper,  in  any  case,  to  throw 
on  the  plaintiff,  the  burthen  of  proof,  where  the  de- 
fendant has  admitted,  under  his  hand,  a  debt  to  be 
paid,  or  a  duty  to  be  performed ;  nor  can  we  question 
the  policy  or  the  right,  to  abolish  a  distinction,  which 
perhaps  had  little  authority  from  reason,  to  counte- 
nance it. 

In  another  view  of  the  statute,  the  rights  of  defen- 
dants seem  to  have  been  fully  and  amply  protected. 
It  is  only  in  suits  which  arejbunded  on  the  written 
instrument,  that    the  statutary  rule  prevails — thus 
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guarding  the  defendant  from  all  danger  i>f  surprise. 
If  on  the  common  counts,  or  other  forms  uf  pleading, 
other  than  declarations  in  the  instruments  them- 
selves, the  written  instrument  is  not  evidence,  unless 
prov^  in  the  mode  proscribed  by  the  common  law. 
See  Cass  vs  Northrop*  *i stcw. 

How  far  it  would  now  be  necessary,  to  establish  a  89. 
eoDsideration  for  any  written  instrument,  signed  by  a 
party,  when  offered  in  any  other  manner,  than  in  a 
suit  founded  on  it — is  a  point  on  which  this  Court  will 
not  now  undertake  to  express  an  opinion,  as  the  point 
is  not  necessarily  put  on  our  consideration  in  this 
cause. 

The  Court  is  relieved  from  the  consideration  of 
the  question  just  adverted  to,  by  the  fact,  that  in  this 
cause,  there  is  a  declaration  on  the  instrument,  as 
the  foundation  of  the  action ;  and  although  the  count 
on  it,  may  not,  perhaps,  be  strictly  technical,  yet  we 
hold  it  to  be  substantially  good,  after  verdict;  and  our 
statute  provides  that  no  cause  shall  be  reversed  after 
verdict,  for  any  matter  on  the  face  of  the  pleadings, 
not  previously  objected  to  :  provided  the  declaration 
contains  a  substantial  cause  of  action^  and  a  mate- 
rial issue  be  tried  thereon. 

The  judgment  must  be  affirmed. 
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HAYNES  VS  PARLEY,  efOT  and  BELL. 

As  to  the  specific  execution  of  contracts /or  the  sale  of 
la?ids. 

1.  Where  a  vendee  of  lands  takes  a  bond,  conditioned  for  title 
at  a  future  day,  he  may  after  breach  of  the  condition,  elect  to 
proceed  at  law  for  damages^  or.  apply  to  equity  for  a  specific 
execution. 

2.  But  where  one  elects  in  such  case,  to  proceed  at  law,  equity 
will  not  interpose,  and  compel  the  vendee  to  accept  a  convey- 
ance,— the  vendor  shewing  no  excuse,  by  proof,  for  the  failure 
to  comply  with  his  contract,  anterior  to  the  breach  of  it. 

3.  And,  it  seems,  the  retention  of  possession,  by  the  vendee,  af- 
ter action  brought  for  a  breach  of  the  bond,  would  not 
amount  to  a  part  performance  of  the  contract,  so  aa  to  pre- 
clude an  action  at  law,  for  damages. 

In  error  to  a  decree  of  the  Circuit  Court  of  Mont- 
gomery county,  exercising  Chancery  jurisdiction. 

This  was  a  bill,  filed  by  the  testator  of  the  one  of 
the  defendants  in  error,  Farley,  to  enjoin  a  judgment 
at  law. 

The  bill  stated  that  Pinkston,  the  testator,  with 
others,  previously  to  the  filing  of  the  bill,  had  execu- 
ted to  Haynes,  a  bond,  conditioned  for  the  execution 
of  titles  to  certain  lands,  within  five  years  after  its 
date.  It  charged,  that  Haynes  well  knew,  that  the 
lands  sold  to  him,  were  the  property  of  a  company ; 
and  that  the  title  to  them,  was  ultimately  to  be  ob- 
tained from  the  United  States:  And  that  the  term  of 
five  years  was  fixed  upon,  as  a  probable  time  within 
which  the  titles  would  be  complete.      That  some 
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diflRcultysubsequetly  ensued  in  effecting  this  object, 
in  consequence  of  irregularity  in  the  surveys  of  the 
lands ;  and  that,  consequently,  the  obligors,  without 
their  own  default,  were  unable  to  comply  with  their 
bond,  at  tho  period  limited  in  the  condition.  That 
Haynes,  availing  himself  of  this  circumstance,  com- 
menced suit  upon  the  bond,  against  Pinkston,  alone, 
which  he  prosecuted  to  judgment,  and  was  then  seek- 
ing to  satisfy.  That  during  the  pendency  of  this  suit 
upon  the  bond,  the  obligors  obtained  a  full  and  com- 
plete title  to  the  premises  ;  and  that  Pinkston  offer- 
ed to  have  conveyed  a  title  to  Haynes,  but  which  he 
rejected.  The  bill  prayed  an  injunction  against  the 
judgment  at  law  upon  the  bond ;  and  a  specific  exe- 
cution of  the  contract  of  sale. 

The  injunction  was  granted,  and  at  Fall  term, 
eighteen  hundred  and  thirty,  dissolved. 

Another  bill  was  subsequently  filed  in  the  name 
of  Pinkston  and  Bushrod  W.  Bell,  setting  forth  the 
facts  before  mentioned,  with  the  further  allegation^!, 
and  statements,  that  the  former  injunction  had  been 
dissolved,  in  consequence  of  informalities  in  the  re- 
lease of  errors,  and  the  injunction  bond;  and  that, 
taking  advantage  of  this  matter,  Haynes  had  ruled 
Bell,  being  then  sheriff  of  the  county,  for  a  failure 
to  make  the  money  on  the  execution  which  had  is- 
sued upon  the  judgment  obtained  against  Pinkston. 
This  bill  further  alleged,  that  ever  since  the  com* 
mencement  and  prosecution  of  the  controversy,  and 
from  the  time  of  the  contract  of  sale,  the  defendant 
Haynes,  had  been  in  the  possession  of  the  lands. 

The  bill,  at  this  stage  of  the  proceedings  was  an<- 
4P  67 


S&O  V  CASES   DETERMINED 


HAYNES  V8  FARLEY,  ex'or  and  BELL. 


swered  by  Haynes,  who  did  not  materially  controvert 
the  statement  in  relation  to  the  sale  of  the  lanils,and 
of  the  rendition  of  the  judgment ;  but  he  denied  that 
any  difficulty  occurred  in  obtaining  the  title  to  the 
lands,  from  the  United  States;  relied  upon  the  breach 
of  the  condition  of  the  bond^  and  stated  that  do 
agreement  was  made  as  to  the  time  when  the  title 
should  be  made^  other  than  that  contained  in  the 
bond.  He  further  stated,  that  many  delays  occurred 
on  the  p^rt  pf  Bell,  in  making  the  money  upon  the 
execution ;  and  also  denied  that  he  had  the  peaceable 
possession  of  the  lands. 

At  Fall  term,  eighteen  hundred  and  thirty-one,  the 
death  of  Pinkston  was  suggested ;  and  upon  a  bill  of 
Irevivor,  the  suit  was  revived,  in  the  name  of  Farley, 
the  executor. 

At  Spring  term,  eighteen  hundred  and  thirty-six, 
the  cause  came  on  for  final  hearing,  upon  the  admis- 
sion, that  it  was  then  in  the  power  of  the  obligors,  to 
make  a  good  and  sufficient  title  to  the  lands,  and  that 
such  title  had  been  tendered*  And  the  Chancelloc 
decreed  a  specific  execution  of  the  contract  of  sale, 
in  ordering  Haynes  to  receive  a  conveyance;  and  per 
petually  enjoined  the  judgment  at  law  upon  the  bond 

This  decree  was  complained  of  in  error  here. 

HOPKINS,  C.  J.— On  the  twenty-sixth  of  April, 
eighteen  hundred  and  nineteen,  the  plaintiff  in  error, 
received  a  bond  in  the  penal  sum  of  seven  hundred 
dollars,  payable  to  himself,  and  made  by  James  R. 
Pinkston,  and  several  other  persons.  According  to 
the  condition  of  the  bond,  it  was  to  be  void,  if  the  ob- 
ligors should,  within  five  years  from  the  date  thereof, 
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make  to  the  plaintiff  and  his  heirs,  a  sufficient  deed 
for  the  land  described  in  the  condition.  At  March 
term,  eighteen  hundred  and  twenty-nine,  of  the  Cir- 
cuit Court  of  Montgomery  county,  the  plaintiff  ob- 
tained a  judgment  at  law  against  Pinkston,  upon  the 
bond,  for  the  sum  of  two  hundred  and  nine  dollars. 

On  the  fourteenth  of  September,  eighteen  hundred 
and  twenty-nine,  Pinkston  obtained  an  injunction  of 
the  judgment,  and  in  bis  bill,  which  was  filed  on  the 
equity  side  of  the  same  Court,  and  upon  which  the  in- 
junction was  granted,  he  prayed  for  a  specific  exe- 
cution of  the  contract  for  the  sale  and  purchase  of 
the  land. 

He  alleged  in  the  bill,  in  addition  to  the  facts  which 
have  been  mentioned,  that  Haynes  had  been  in  the 
possession  of  the  land,  ever  since  the  sale  of  it  to  him : 
That  when  the  obligors  sold  it  to  him,  it  was  under- 
stood between  them  and  him,  that  the  title  was  in  the 
United  States,  and  that  it  should  be  conveyed  to  him 
as  soon  as  the  obligors,  who  were  purchasers  of  the 
United  States,  could  obtain  it  from  the  latter  :    That 
the  time  for  the  conveyance  of  the  title  to  Haynes, 
which  was  limited  in  the  condition  of  the  bond,  was 
supposed  by  the  parties,  to  be  sufficiently  remote  to 
enable  the  obligors  to  obtain  the  title  from  the  United 
States :  That  some  irregularity  in  the  surveys,  which 
had  been  made  for  the  United  Slates,  caused  a  diffi- 
culty in  obtaining  the  title,  and  that  without  any  de- 
fault on  the  part  of  the  obligors,  no  patent  was  issued 
for  the  land,  until  after  the  commencement  of  Haynes' 
action  upon  the  bond:    That  immediately  after  the 
obligors  obtained  the  title,  they  offered  to  convey  the 
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land  to  Haynes,  and  he  refused  to  accept  a  convey- 
ance. 

A  supplemental  bill  was  afterward  filed  by  Pink- 
sto  )  and  Bushrod  Bell,  in  which  they  alleged  that  a 
juvlgment  had  been  obtained  against  Bell  for  (he 
amount  of  that  against  Pinkston,  fur  the  failure  of 
Bell,  as  a  Sheriff,  either  to  return  or  make  the  money 
upon  an  execution,  which  issued  on  the  judgment 
against  Pinkston.  Upon  this  bill,  an  injunction  of  the 
judgment  against  Bell,  was  granted. 

The  answer  of  Haynes,  denied  that  there  was  any 
other  understanding  between  the  obligors  and  himself, 
as  to  the  time  at  which  the 'title  to  the  land  should 
be  conveyed  to  him,  than  that  which  appeared  in  the 
condition  of  the  bond. 

Other  facts  are  stated,  both  in  the  bill  and  answer, 
of  which  it  is  unnecessary  to  take  any  notice. 

Before  the  cause  was  heard,  Pinkston  died;  and  his 
executor,  Jonathan  C.  Farley,  made  himself  a  party 
to  it.  It  was  heard  upon  the  bills,  answer,  the  bond 
as  an  exhibit,  and  the  admission  of  Haynes'  solicitor, 
thht  the  obligors  in  the  bond,  were  then  able  to  make 
a  good  title,  and  that  a  sufficient  deed,  from  them, 
was  deposited  in  Court,  for  the  acceptance  of  Haynes. 

It  is  unnecessary  to  decide  the  question,  whether 
a  person  who  seeks  the  specific  execution  of  an 
agreement  ought  to  be  permitted  to  show  by  parol 
proof,  that  the  day  for  the  performance  of  the  con- 
tract, was  a  different  one  from  that  fixed  in  the  writ- 
ten agreement.  In  this  case,  the  allegation  in  the 
bill,  that  it  was  understood  between  the  parties,  the 
obligors  sliould  convey  the  land  to  the  plaintiff  in  er- 
iror,  as  soon  as  they  could  obtain  a  title  from  the 
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United  States,  is  denied  in  the  answer,  and  the  an- 
swer is  uncontradicted  by  any  proof.  Nearly  five 
years  elapsed  alter  the  expiration  of  the  time  with- 
in which  they  had  bound  thennselves  to  convey  the 
land,  before  Haynes  obtained  the  judgment  at  law, 
on  the  bond.  During  all  that  time,  Haynes  could 
not  have  obtained,  had  he  desired  it,  a  specific  exe- 
cution of  the  contract. 

The  title  was  in  the  United  States,  and  the  obli- 
gors were  incapable  of  performing  their  agreement. 

No  decree  for  a  specific  performance  would  have 
been  made,  if  they,  instead  of  Haynes,  had  applied 
for  it,  cjuring  that  time,  to  a  Court  of  equity.  Equi- 
ty neither  requires  a  vendor  to  do  what  he  has  no 
right  to  do,  nor  compels  a  vendee  to  accept  less  than 
the  complete  title  for  which  he  has  bargained.*          •2Sfo.Eq. 

When  Haynes   commenced  his  action  at  law,  for  Eq"b./,ch! 
the  breach  of  the  condition  of  the  bond,  neither  ofj^lVu! 
the  parties  to  it  had  any  remedy  in  equity.     Haynes ^^•'^' 
had  a  right  to  his  action,  and  had  been  entitled  to  it, 
from  the  time  the  breach  occurred. 

A  vendee,  with  k  valid  agreement,  may,  after  a 
breach  of  it,  elect  to  proceed  at  law  to  recover  da- 
mages, or  in  equity,  for  a  specific  execution.  After  he 
has  elected  to  pursue  the  former  course,  the  vendor 
can  not,  without  some  ground  of  equity,  compel  him 
to  accept  a  conveyance.'  It  does  not  appear,  in 
this  case,  when  the  vendors  made  full  payment  to 
the  United  States,  for  the  land;  and  the  allegation^ 
in  the  bill,  that  a  difficulty  in  obtaining  the  title  from 
the  United  States,  arose  from  an  irregularity  in  the 
surveys,  is  denied,  in  the  answer,  and  there  is  no 
proof  of  it.    If  this  allegation  consisted  of  matteni 
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of  fact,  so  distinctly  stated  as  to  be  capable  of  proof, 
and  th'at  the  effect  of  them  could  be  determined  bj 
the  Court,  it  would,  denied,  as  it  has  been,  and 
without  proof  as  it  is,  be  disregarded. 

As  Pinkston  proved  no  excuse  for  the  long  delay, 
in  obtaining  the  title,  which  lie  and  the  other  obli- 
gors agreed  to  convey  to  Haynes,  it  is  not  necessary  , 
to  determine  what  ground  would  be  sufficient  for  i 
Court  of  equity  to  interpose  in  favor  of  vendors,  and 
compel  a  vendee  to  abandon  his  remedy  at  common 
law,  and  accept  a  specific  performance  of  the  con- 
tract. 

The  view  we  have  taken  of  the  subject,  is  sap- 
ported  by  the  decision  of  the  case  of  Long  vs  Cold- 
•iHen.  &^/07»;*  and  it  is  opposed  by  no  principle,  that  we 
i»h  '     'kni)W  of,  upon  which  a  Court  of  equity  acts,  in  dis- 
posing of  applications  for  specific  performance. 

If  a  vendee  retain  the  possession  of  the  land,  after 
the  vendor^s  breach  of  the  agreement,  in  not  convey- 
ing on  the  day  fixed  for  the  purpose,  it  may  be  evi- 
dence of  his  acquiescence  in  the  delay,  and  that  he 
continues  to  look  to  the  fulfilment  of  the  contract;  but 
if,  afterward,  and  before  the  vendor  is  able  to  convey, 
the  vendee  bring  his  action  for  damages,  the  assertion 
of  his  legal  right,  is  a  termination  of  his  previous  ac- 
quiescence, and  evinces  his  election  to  rely  upon  his 
common  law  remedy. 

Possession  held  by  a  vendee,  after  he  brings  such 
an  action,  is  not  an  act  in  part  performance  of  the 
contract.  The  contract  is  abandoned,  as  to  all  the 
claim'  which  could  be  made  upon  it  to  a  specific  per- 
formance. 

The  claim  of  Bell,  if  he  had  any,  to  relief,  rested 
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upon  the  ground  on  which  Pinkston  relied  ;  and  as 
we  are  of  opinion  that  the  execution  of  the  contract, 
ought  not  to  have  been  decreed,  the  decree  must  be 
reversed  and  the  bill  dismissed. 


GOLDTHWAITE,  J.,  not  sitting. 
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ABATEMENT. 

1.  Wliere  the  death  of  a  plaintiflf  id  error  is  suggested,  and  no 
personal  representative  a(\erward  appears,  the  suit  will  be 
abated:— but  judgment  can  not,  in  such  case,  be  rendered 
against  the  sureties  to  the  writ  of  error  bond. — Er^Hsh  va 
JhidrevfS^  319 


ACCEPTANCE. 

1.  It  is  not  essentia],  to  fix  the  HabrUty  of  the  drawer  or  indorsers 
of  a  bill  of  exchange,  that  it  should  be  presented  for  accep- 
tance.— Evans  vr  Bridges.  34ff 

2.  But,  where  a  bill  of  exchange  is  presented  for  acceptance, 
which  is  reAjsed,  and  notice  given  to  the  parties,  it  is  not  es- 
sential to  present  the  bill  for  payment  at  maturity — ib.  348^ 

3.  The  right  of  action  of  a  holder  of  a  bill  of  exchange,  becomes 
complete,  upon  it-s  non-acceptance,  protest  and  notice. — ib.     348 


ACKNOWLEDGMENT  OP  SERVICE  OF  PROCESS. 

1.  The  mere  acknowledgment  of  the  service  of  process  by  one, 
without  proof  of  the  genuineness  of  the  signature,  will  not 
authorise  a  judgment. —  Welch y  adm^r  vs  fValker  et  ux,  120 

2.  It  seemsy  that  where  process  has  gone  into  the  sheriff's  hands, 
and  an  acknowledgment  of  the  service  thereof  appears  on  the 
back^  it  might  be  regarded  as  the  sherifT's  return. — ib.  120 


ACTION. 

1.  An  action  upon  the  case  lies  against  a  sherifT  for  the  escape 
of  a  defendant,  under  proceedings  for  an  unlawful  detainer, — 
notwithstanding  the  penalty  given  by  statute  against  a  sheriff 

by  the  act  of  1805. — Sawyer  vs  Ballew.  1 16 

2.  In  an  action  for  the  non-delivery  of  corn  and  fodder,  upon  an 
agreement  to  deliver,  unavoidable  accidctils  only  excepted — it 
is  no  excuse,  that  the  vendor  did  not,  in  consequence  of  un- 
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usual  drouth  during  the  cropping  season,  raise  sufficient  to 
supply  the  quantity  agreed  to  be  de]iyered,"M* Gehee  vs  ^/.170 

3.  In  an  action  for  the  non-delivery  of  goods,  under  an  agree- 
ment, whereby  one  contracts  to  flell  and  deliver,  and  the  oth- 
er to  pay  on  delivery — the  vendee,  in  his  declaration,  must 
aver,  and  on  the  trial,  prove  a  readiness  to  pay,  on  his  part, 
whether  the  vendor  be  ready  at  the  plare  to  deliver,  or  not. 

— i6  no 

4.  A  mere  request  or  authority  in  writing  to  an  attorney,  to  pay 
money  out  of  a  particular  fund,  when  collected,  can  not  be 
made  the  foundation  of  an  action  against  the  drawer. —  Wa- 
ters vs  Carleton.  305 

6.  Such  an  instrument  is  not  embraced  within  the  statute  of 
1807,  authorising  suit  by  an  assignee — ib.  905 

6.  In  actions,  exeontractUy  any  expression  which  amounts  to  an 
admission,  that  a  debt  is  due,  or  that  a  liability  exists,  will 
take  a  case  without  the  statute  of  limitations,  and  revive  the 
original  cause  of  action..  .<S^  Jo  An  vs  Garrow.  233 

7.  No  action  can  be  maintained  by  the  successor  of  a  Judge  of 
the  County  Court,  upon  the  bond  of  an  assessor  and  collector 
of  taxes,  made  payable  to  the  Judge — such  bond,  by  statute, 
bein^  required  to  be  made  payable  to  the  Governor... Cer/' 
Aoiifi,  Judge,  S^c,  vs  Lunsford  ei  al.  «  545 

8.  Where  an  act  of  the  Legislature  repealed  a  power,  j^revious- 
]y  given  to  a  Judge  of  the  County  Court,  and  Commissioners 
of  Roads  and  Revenue,  to  establish  a  poor  house, — and  re- 
quired a  sale  by  them  of  all  property  purchased  with  that  view 
— it  was  held — 

First.  -That  the  judge  and  commissioners  were  alone  au- 
thorised to  maintain  an  action  against  a  purchaser  of  such 
property. 

Second — That  the  County  treasurer  could, maintain  no  ac- 
tion against  the  purchaser  of  the  property  sold,  on  the  order 
of  the  Court  to  collect  the  proceeds  of  the  same..  .Harbin  \3 
SUwari.  370 

9.  One  partner,  who  after  a  dissolution  of  the  firm,  pays  the  firm 
debt,  and  takes  the  note  of  his  late  associate  in  payment  there- 
of, may  well  maintain  an  action  at  law  upon  the  note, — not- 
withstanding he  may  have  received  tho  books  and  accounts 
of  the  co-partnership,  for  collection  and  settlement; — the  con- 
sideration not  being  impeached,  and  it  not  appearing  but  that 
the  debt  was  paid  out  of  the  separate  funds  of  the  payee. — 
Lyon  vs  Malone,  497 

10.  Where  a  suit  is  commenced  against  two,  upon  a  pro- 
missory nOte>  and  one  of  the  defendants  dies,  the  action 
should  be  prosecuted  against  iho  8uryi\ or.' ^^ Gay le  and  Heus' 
<M,  adin'ora  vs  Agee.  507 

1 1.  In  such  case,  it  is  error  to  revive  the  suit  against  tho  repre- 
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senlaiivM  of  the  deceased  party>  and  to  proceed  to  judgment 
agaioet  them. .  Ab,  507 

12.  Where  suit  is  thus  commenced  against  two,  and  upon  the 
death  of  one  it  is  prosecuted  against  his  represeiUatives, 
without  noticing  the  survivor— a  discontinuance  as  against  the 
latter^  ensues.,  .t^.  507 


ADULTERY. 

1.  Adultery  charged  in  a  bill  filed  in  Chancery,  for  divorce, 
while  not  necessary  to  be  established  by  direct  testimony, 
should  be  shewn  by  such  facts  as  would  lead  to  the  inference, 
OS  a  necesary  canclusumy  that  it  had  been  perpetrated. .  .fitcA- 
ardsim  vs  Richardson,  467 

2.  Where  a  bill  filed  to  effect  a  divorce,  charged  adultery, 
against  the  defendant  with  one,  who  was  proved  to  have  been 
a  widow,  at  whose  house  the  defendant  occasionally  stopped, 
in  passing  the  road,  wbo  had  bastard  children,  reputed  to  he 
those  of  defendant;  and  whom  defendant  removed  to  near  his 
dwelling,  he  frequently  heiiiig  seen  at  her  house,  and  paying 
for  a  loom  set  up  there;  and  whom  the  witnesses  supposed, 
fravi  circunutancei  ^  might  have  lived  in  adultery  with  the  de« 

fendant; — it  was  held  that  these  circumstances  did  not  make 
out  the  adultery,  with  the  certainty  required  by  tlie  rule  es- 
tablished in  Chancery... i6.  467 

3.  The  admission  or  confession  of  a  defendant  in  his  answer, 
cannot  establish  adultery,  or  authorise  Chancery  to  decree 

in  reference  to  hy  without  proof  of  the  fact..-t6.  467 

4.  And  this  rule  applies  in  cases  of  divorce,  either  a  «tncu/o  or 

0,  menaa  et  thoro. .  .t6 .  467 

5.  This  Court  recognizes  the  doctrine,  that  an  adulterer  cannot 
resist  a  sentence  of  divorce,  by  seating  up  desertion..  J6         467 

AGREEMENT. 

1.  Where  two,  being  partners  in  business,  after  a  dissolution, 
entered  into  an  agreement  under  seal,  stipulating  by  a  penal- 
ty, an  observance  of  certain  conditions,  .held,  on  a  bill  filed 
by  one  of  the  parties,  that  Chancery  had  no  jurisdiction  to 
enforce  ihe  performance  of  the  agreement  by  one,.. the  bill 
alleging  no  fraud,  or  desire  of  a  rescission  of  the  agreement, 
and  the  remedy  of  the  party  being  clear  at  law... C/arA;  vs 
Clark.  9 

2.  In  an  action  for  the  non-delivery  of  corn  and  fodder,  upon  an 
agreement  to  deliver,  unavoidable  accidenU  only  excepted,  .it 
is  no  excuse,  that  the  vendor  did  not,  in  consequence  of  un- 
usual drouth  during  the  cropping  season,  raise  sufficient  to 
supply  the  quantity  agreed  to  be  delivered...  JIT  G«A«evs.  HUl.  170 

3.  In  an  action  for  the  non-delivery  of  goods,  under  an  agree- 
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ment)  whereby  one  contracts  to  sell  and  deliver,  tnd  Ibe  elli- 
er  to  pay  on  delivery,  .the  vendee,  in  his  declaration,  mest 
aver,  and  on  the  trial,  prove j  a  readiness  to  pay  on  his  part, 
whether  the  vendor  be  ready  at  the  place  to  deliver,  or  not. 
i6.  170 

4.  Where  one,  being  appointed  a  commissioner  by  the  Orphans' 
Court  to  sell  real  estate,  entered  into  an  agreement  with  ano- 
ther, whereby  the  estate  should  be  purchased  by  the  latter, 
and  aAerwards  divided,,  .on  refusal  of  the  buyer  to  convey, 
Chancery  refused  to  enforce  the  agreement.  . .  SaUma$h  vs 
Btene.  S83 

£.  Where  ono  has  declared  in  assumpsit  in  two  counts,  .upon  a 
special  agreement,  and  upon  a  quantum  mertiif,  for  work  and 
labor,,  .the  statement  of  the  plaintiff's  counsel,  in  his  hearing, 
that  by  reason  of  the  absence  of  a  witness,  the  special  con- 
tract could  not  be  proved,  but  that  it  would  be  waived,  and 
they  would  proceed  to  trial  upon  the  common  count,,  .would 
not  be  sufficient  to  exclude  evidence,  adduced  in  support  of 
the  common  count..  ^Blair^  Vender  and  ffiscott  vs  Atbur^.      435 

6.  A  recovery  cannot  be  effected  under  a  general  count,  where 
the  evidence  establishes  a  cause  of  action  upon  which  there 
might  be  a  recovery  upon  a  special  count... CJetnenfs,  odmV 

vs  Eslava.  602 

7.  Thus,  under  a  general  count  for  money,  for  the  price  of  males, 
one  cannot  recover,  on  proof  that  the  mules  were  to  be  paid 
for  in  lumber,  which  had  not  been  delivered  .  .t6.  60S 

8.  In  such  case,  a  defendant  may  either  move  to  exclude  the 
evidence  of  the  special  contract  from  the  jury,  or  move  for  in- 
structions from  the  Court,  that  the  contract  proved,  varies 
from  that  laid... i6  502 

19.  In  all  actions  founded  upon  instruments  in  writing,  whether 
raising  an  absolute  or  contingent  duty,  the  onus  prohandif  of 
illegal  or  no  consideration,  rests  on  the  defendant,  and  re- 
quire no  proof  of  consideration  by  the  plaintiff'...CAasii&er/atfi 
vs  Darrington.  615 

10.  Thus,  where  the  holder  of  a  land  note,  on  receiving  the  a- 
roount  thereof  from  the  maker,  in  a  writing  on  the  same,  ob- 
ligateil  himself  to  return  the  amount,  if  the  Courts  should  de- 
termine such  notes  not  to  be  valid,  in  an  action  to  recover  the 
amounts  so  paid,  founded  on  the  writings — it  was  held,  that, 
po  evidence  of  consideration,  by  the  piaintiff,  was  necessary. 
%b.  615 


AMENDMENTS  AND  JEOFAILS. 

I.  The  Common  Law  rule,  that  a  general  verdict  upon  a  de- 
claration in  slander,  of  several  counts,  where  one  is  defective, 
is  bad, ..is  abrogated  under  the  statute  of  amendments  of 
1834,  in  all  cases  where  the  declaration  contains  a  substaa- 
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tial  cause  of  action,  and  a  material  issue  is  tried... C^aticUer 

vs  HoUotoay,  11  , 

2.  This  Court  baa  no  authority  to  amend  the  decrees  or  judg- 
ments of  inferior  Courts,  (they  beinp;  such  as  should  have  been       v 
rendered^)  by  authorising  their  immediate  execution. — Sadler 
€t  U9  et  al,  vs  Houston  ^  Gillespie,    ,  20S 

S,  A  writ  of  error,  not  shewing  the  term  to  which  returnable, 
may  be  ameiided  by  its  teste,  or  the  bond  or  citation..  .Lyon 
ys  Malone.  414 

4.  An  amendment  of  a  declaration,  in  a  material  point,  is  not 
allowable,  aAer  an  issue  is  submitted  to  a  }\xTy ,.  .WaUdns  vs 
Canlerberry.  415 

5.  Thus,  where  a  writ  issued  against  one,  by  the  name  of  ^'Wat- 
kins,"  and  he  was  declared  against,  by  the  name  of  '*  Wat- 
son," it  was  held,  that  after  objection  to  a  note  signed  '^  Wat* 
kins,"  offered  to  the  jury  under  the  general  issue,  the  suffer- 

ing  an  amendment  of  the  declaration,  was  error..  .t6.  415 

6.  Where  permission  is  given  to  amend  a  declaration,  the  plain- 
tiff has  his  election  either  to  file  a  new  one,  or  to  amend  that 
previously  in  Court. — Kennedy  vs  Dear,  ,  423 

7.  A  declaration,  appearing  in  a  record  which  shows  an  order 
of  amendment  and  judgment,  will  be  presumed  to  have  been 
amended  by  alteration,  though  alleged  to  be  the  original  filed: 
and  in  such  case,  the  defendant  can  not  object,  that  a  new  de- 
claration has  not  been  drawn  out...t6  423 

6.  A  defendant  may  plead,  de  novo,  to  an  amended  declaration, 
or  rely  upon  a  demurrer  or  plea  to  that  originally  filed..  ,%b,  423 

9.  This  Court  will  not  amend  a  judgment  of  affirmance  at  a  sub- 
sequent term  to  that  at  which  rendered,  and  award  damages, 
on  the  production  of  a  copy  of  the  writ  of  error  bond,  and  the 
suggestion,  that  the  bond,  or  a  copy,  was  not  in  Court,  when 
the  judgment  was  affirmed..*.  Gai//e  vs  ^Agee^  ex^or,  439 


ARBITRATION. 

1.  An  agreement  by  one,  holding  claims  against  an  estate,  on 
account  of  the  debt  of  a  firm,  (the  survieor  of  which  is  the 
administrator),  .to  arbitrate  the  claim;  which  is  done,  and  the 
award  made  the  judgment  of  the  Court,  whereby  day  is  given 
the  survivor,  will  operate  a  discharge  of  the  administration 
sureties,  and  of  the  distributees,  from  all  original  liability  of 
the  intestate,  in  respect  to  the  claim. ..Pi^Are  vs  Searcy  et  al,      52 

2.  Where  parties  leave  a  matter  of  controversy  to  arbitration, 
they,  nor  either  of  them,  can  impugn  the  decisisn,  for  exirin^ 
$%€  causes,  unless  it  be  shewn  that  the  arbitrators  have  been 
guilty  of  corruption,  partiality,  or  gross  misbehavior..  .Btimp- 

ass  vs  fVtbb,  65 

3.  Improper  conduct  in  arbitrators  in  their  award,  may  be  shewn 
by  direct  testimony,  or  by  such  a  state  of  facts  as  lead  the 
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mind  to  the  conclusion,  that  an  award  has  been  influenced  hj 
dishonest  motives..  Ab.  65 

4.  To  authorise  the  review  of  an  award,  it  is  not  sufficient  to 
shew  an  error  ofjudgmeiUy  or  that  the  award  has  been  uiiwtte- 

ly  determined.,  .tb.  65 

5.  It  seemSj  that  an  award,  respecting  an  aliotment  of  lands,  be- 
tween joint  owners,  might  be  reviewed  in  Chancery,  where 
the  allotment  were  so  disproportioned  in  value,  as  to  strike 
the  senses  at  once,  as  a  matter  of  injustice,  or  showing  poat- 
tive  corruption  in  the  arbitrators.. -t6.  65 

6.  If  an  award  discover  on  its  face,  some  palpable  mistake  of 
law  or  fact,  operating  greatly  to  the  prejudice  of  cither  party, 

it  may  be  impeached. ..t6.  65 

7.  Evidence  in  impeaching  an  award,  shewiug  a  mere  mistake  of 
law  or  fact,  in  rendering  the  award,  is  not  competent... t6.         65 

ARGUMENT. 

1.  A  plaintiff  does  not  lose  the  right  to  open  and  conclude  the 
argument  of  a  cause,  by  the  failure  of  the  defendant  to  offer 
evidence FTorsham  vs  Goar,  adm^r.  441 

ASSESSOR  AND  COLLECTOR  OP  TAXES, 

1.  No  action  can  be  maintained  by  the  successor  of  a  judge  of 
the  County  Court,  upon  the  bond  of  an  assessor  and  collector 
of  taxes,  made  payable  to  the  judge — such  bond,  by  statute, 
being  required  to  be  made  payable  to  the  Governor..  .Ca/- 
houUf  Judge,  Sfc.  vs  Lunsford  et  al,  345 

ATTACHMENT. 

1.  One  whose  property  has  been  levied  on  in  attachment,  is  a 
competent  witness  to  show  a  sale  of  the  same  property  to  a 
vendee  previous  to  the  levy,  .it  not  appearing  that  a  sale  of 
the  property  has  been  made,  and  the  proceeds  applied  to  the 
satisfaction  of  a  final  judgment  against  the  defendant  in  the 
attachment..  .Holman  vs  Amelt  et  al.  63 


ATTORNEY. 

1.  A  mere  request  or  authority  in  writing,  to  an  attorney,  to  pay 
money  out  of  a  particular  fund,  when  collected,  cannot  be 
made  the  foundation  of  an  action  against  the  drawer... JEa« 
iers  vs  Carleton.  205 

2.  Such  an  instrument  is  not  embraced  within  the  statute  of 
1807,  authorising  suit  by  an  assignee..  -t6.  205 
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AWARD. 

1.  Where  parties  leave  a  matter  of  controversy,  to  arbitration, 
they,  nor  either  of  them,  can  impugn  the  decision,  for  exlrin-' 
sic  causes,  unless  it  bo  shewn  that  the  arbitrators  have  been 
guilty  of  corruption,  partiality,  or  gross  misbehavior..  .Bum- 
pass  et  al,  vs  Webb.  65 

2.  Improper  conduct  in  arbitrators,  in  their  award,  may  be  shewn 
by  direct  testimony,  or  by  such  a  state  of  facts  as  lead  the 
mind  to  the  conclusion  that  an  award  has  been  influenced  by 
dishonest  motives- .i6.  65 

3.  To  authorise  a  review  of  an  award,  it  is  not  sufficient  to  shew 
an  error  oC  judgment j  or  that  the  award  has  been  unwisely  de- 
termined— ib.  65 

4.  //  seemsy  that  an  award  respecting  an  allotment  of  lands,  be- 
tween joint  owners,  might  be  reviewed  in  Chancery,  where 
the  allotment  v^ere  so  disproportioned  in  value,  as  to  strike 
the  senses  at  once,  as  a  matter  of  injustice,  or  showing  posi- 
tive corruption  in  the  arbitrators..  .t6.  65 

5.  If  an  award  discover  on  its  face  some  palpable  mistake  of 
law  or  fact,  operating  greatly  to  the  prejudice  of  either  party, 

it  may  be  impeached..  .t6.  65 

6.  Evidence,  in  impeaching  an  award,  shewing  a  mere  mistake 

of  law  or  fact,  in  rendering  the  award,  is  not  competent..  .t6.     65 

BAIL. 

1.  It  is  not  essential,  in  a  proceeding  by  scire  facias  against  bail, 

to  set  out  the  affidavit  or  order  for  bail.. .  Glidden  vs  Leonafd.   194 

2.  In  a  pVoceeding  by  scire  facias  against  bail,  it  is  not  necessa- 
ry to  show  the  issuance  of  a  ca,  sa,  to  a  County  to  which  a 
defendant  may  have  removed  after  arrest..  .Kennedy  vs  Spen- 
cer. 428 

3.  Under  the  statute  of  this  State,  it  is  only  essential,  in  order 
to  sustain  scire  facias  against  bail,  that  a  ca,  sa,  should  be  re- 
turned non  est  inventus^  when  sued  out  to  the  County  in  which 
the  defendant  is  arrested..  Ab.  428 

4.  Scire  facias  against  bail  should  disclose  the  cause  of  action, 
with  the  certainty  requisite  in  a  declaration.. -t6.  428 

5.  So,  a  scire  facias^  not  setting  out  the  bail  bond,  with  sufficient 
certainty,  held  defective..  .t6.  428 

BANK MOTIONS  BY,  FOR  JUDGMENT. 

1.  To  sustain  a  judgment  of  the  Tombeckbee  Bank,  rendered 
against  a  debtor  on  motion,  the  record  must  show,  that  tho 
certificate  of  the'Presi«ient  of  the  Bank,  that  the  debt  was 
the  property  thereof,  was  produced Duncan  vs  The  Tom- 
beckbee Bank,  181 
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S.  Filing  a  declariUion  in  such  a  case,  will  not  so  alter  the  na- 
ture of  the  proceeding,  as  to  render  the  certificate  unneces- 
ry.-.t6.  181 


BARON  AND  FEME. 

1.  If  husband  and  wife  enter  into  bond,  (not  stipulating  a  pro* 
mise  to  pay  out  of  the  wife's  separate  estate,)  for  the  pay- 
ment of  the  wife's  debt,  whilst  she  has  a  separate  estate,  by 
anti  nuptial  agreement,.  .Chancery  will  subject  such  separate 
estate  to  the  payment  of  the  bond,  upon  proof  that  the  bond 
was  given  for  the  wife's  debt;  and  without  a  pursuit  of  the 
co-obligor  at  law. — Forrest  et  at,  vs  Robinson  ex^or.  44 

2.  The  deposition  of  a  husband,  taken  in  a  Chancery  cause,  in 
which  the  wife  is  a  party,  is  not  competent  as  testimony,  eith- 
er for  or  against  her.. . Saddler  ei  ux  et  aL  vs  HouslonSf  GillU' 
pie. 

3.  A  note  signed  by  husband  and  wife,  under  an  admission  by 
her,  that  it  is  given  for  their  mutual  debt,  and  accompanied 
by  her  written  undertaking  to  discharge  it,  is  a  proper  charge, 
in  equity,  upon  her  separate  estate,  as  secured  by  ante  nuptu- 

al  agreement... t6.  208 

4.  Such  note,  after  repeated  admissions  of  a  liability,  can  not 
be  defeated  in  the  hands  of  an  assignee,  by  allegations  as  to  a 
failure  of  consideration..  .(6.  208 

5.  One  who  is  an  administrator  of  an  estate,  in  right  of  his  wife, 
does  not  have  his  character  so  changed  by  her  decease,  as  to 
render  it  necessary  to  revive  proceedings  m  equity  (commen- 
ced in  her  life-time  against  both,)  by  a  supplemental  bill, 
charging  him  as  executor  de  son  iorty  of  such  estate..  ^Draugh- 

vs  Frenches  admW.  552 


BILLS  OF  EXCHANGE. 

1 .  Where  parties  being  applied  to,  to  become  the  accommoda- 
dation  indorsers  of  one,  on  a  bill  of  exchange,  to  secure  them- 
selves, took  a  deed  of  trust  on  the  latter's  property,  and  en- 
dorsed the  bill,  and  the  bill  not  being  negotiated,  subsequent- 
ly executed  a  new  bill,  with  the  agreement,  that  a  new  deed 
of  trust  should  be  executed;,  .and  on  application  to  the  trus- 
tee for  that  purpose,  the  date  of  the  original  deed  was  chang- 
ed to  a  later  date,  and  duly  recorded;  and  afterwards  the  trus- 
tee, on  assurances  of  the  debtor,  that  the  debt  secured  by  the 
deed  had  been  paid,  took  a  deed  of  trust  to  himself,  on  the 
same  property — held,  ihat  Chancery  had  the  power  of  decree- 
ing a  sale  of  the  trust  property,  in  favor  of  the  original  deed, 
and  thus  saving  the  lien  thereof,  to  the  benefit  of  the  first 
cestui  que  trust, —  Garrard  et  at.  vs  Webb  et  aL 

2.  The  act  of  the  twenty-first  of  December,  eighteen  hundred 

\ 
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and  ihirtj-two,  reducing  the  damages  on  bills  of  exchange^*— 
applies  only  to  bills  of  wbicb  the  Bank  of  the  State  of  Ala- 
bama, or  one  of  the  Branches,  is  the  owner;  and  not  to  bills 
owned  by  private  persons Moore  vs  Clements.  227 

3.  The  protest  upon  a  bill  of  exchange  is  evidence  of  the  facts 

of  a  demand,  &.c.^  unless  these  facts  be  put  in  issue  by  other      ^ 
testimony.. -t6.  227 

4.  It  is  not  essential,  to  fix  the  liability  of  the  drawer  or  indorsers 
of  a  bill  of  cxciianve,  that  it  should  be  presented  for  accep- 
tance.— Evans  vs  Bridges.  348 

Z .  But,  where  a  bill  of  exchange  is  presented  for  atcceptancey 
which  is  refused,  and  notice  given  to  the  parties,  it  is  not  es- 
sential to  present  the  bill  for  payment  at  maturity — 1&.  348' 

6 .  The  right  of  action  of  a  holder  of  a  bill  of  exchange,  becomes 
complete,  upon  its  non-acceptance,  protest,  and  notice. — ib.     348 


niLL  OP  LADING. 

1.  A  bill  of  lading  not  declared  upon,  is  not  evidence,  in  an  ac- 
tion to  recover  for  goods  lost  by  a  carrier,  without  proof  of 

its  execution.-  ^Pecks  vs  Dinsmore  el  al.  \  212 

2.  Where  a  bill  of  lading  is  produced,  in  an  action,  to  recover 
for  goods  lost  by  a  carrier,  such  production  is  an  admission, 
that  the  undertaking  of  the  carrier  is  in  writing — and  parol 
proof  that  the  goods  carried  were  shipped  by  the  shipper,  as 

the  agent  of  the  plaintiff,  is  not  admissible.. -t6.  212 


BOND. 

1.  A  credit  entered  on  the  back  of  a  bond,  which  is  legible, 
though  shewing  some  evidence  of  an  attempt  to  erase  it,  is 
good  evidence  of  payment  to  its  extent,  until  disproved... 
Clark  and  Lindsay  vs  Simmons.  14 

2.  If  husband  and  wife  enter  into  bond,  (not  stipulating  a  pro- 
mise to  pay  out  of  the  wife's  separate  estate,)  for  the  pay- 
ment of  the  wife's  debt,  whilst  she  has  a  separate  estate,  by 
anti  nuptial  agreement,.  .Chancery  will  subject  such  separate 
estate  to  the  payment  of  the  bond,  upon  pi^oof  that  the  bond 
was  given  for  the  wife's  debt;  and  without  a  pursuit  of  the 
co-obligor  at  law. — Forrest  el  al.  vs  Robinson  ex^or.  44 

3.  A  plea  in  debt  in  an  action,  against  a  co-obligor  of  a  bond, 
('liotigh  in  short  by  ronsent,)  that  the  holder  was  requested 
to  sue  the  principal  in  time — should  state  that  the  debt  was 
lost  by  the  failure,  and  that  the  notice  was  in  writing — GaijU 

vs  Handle.  "      232 

4.  The  principle  which  gives  a  right  of  demurrer  to  each  of  se- 
veral counlo,  authorises,  also  a  demurrer  to  each  of  several 
assignments  of  breaches  upon  a  bond..  .Bolts  el  al.\sBridgeSy 
Judge,  Sfc.  S74 

IP  G9 
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5.  Omission  to  make  profert  of  a  bond,  can  only  bo  reached  by 
special  demurrer. — 16.  •  274 

6.  It  is  no  objection  to  the  condition  of  the  bond  of  a  ferrj-own- 
er,  (^iven  under  the  statute,  that  he  is  required  to  keep  frood 
and  sufficient  boats,  instead  of  a  s^ood  and  snfficietU  boat  or  boats 

— the  lejral  effect  of  the  condition  beinjf  the  8ame...t6.  274 

7.  That  the  keeper  of  a  public  ferry  is  required  by  the  condi- 
tion of  his  bond,  (in  addition  to  the  statutory  recitals,)  to  do 
and  perform  generally  att  matters  and  things  required  by  the 
laxos  of  the  State,  in  such  eases  made  and  provided,  to  be  done 
and  performed,  by  the  keepers  of  a  public  ferry,  for  and  during 
the  itme  he  may  keep  his  ferry,,,  .does  not  enlarge  the  legal  ef- 
fect of  the  statutory  condition,  or  increase  the  duties  of  the 
ferry-owner  beyond  his  liability  under  the  statute. .  .ib,  374 

8.  That  a  ferry-owner,  by  his  negligence,  and  that  of  his  son 
vants,  in  keeping  and  managing  the  ferry,  caused  a  loss  of 
property  in  its  conveyance  across  the  stream,  is,  it  seems,  a 
ptpper  assignment  of  breach  of  that  part  of  the  condition  of 
his  bond,  as  taken  under  the  statute^  which  requires  the  fer- 
ry to  be  well  attended..  Ab.  274 

9.  In  an  action  of  debt  against  the  keeper  of  a  ferry^  upon  his 
bond,  judgment  for  damages  only  is  good ib,  274 

10.  No  action  can  be  maintained  by  the  successor  of  a  judge  of 
the  County  Court,  upon  the  bond  of  an  assessor  and  collector 
of  taxes,  made  payable  to  the  judge — such  bond,  by  statute, 
being  required  to  be  made  payable  to  the  Go ver nor... Ca/- 
houn,  Judge,  ^c.  vs  Lunsford  et  at,  545 

11.  In  a  case  where  A  made  an  agreement  for  the  sale  of  lands, 
with  B  and  C,  and  took  the  notes  of  the  latter,  with  D  and  E 
as  sureties;  and  A  gave  his  bond,  conditioned  to  make  titles 
to  the  lands,  when  the  notes  were  paid:  and  immediately  af- 
terwards, B  and  C  assigned  the  bond  to  D  and  £,  to  indero* 
nify  them,  for  becoming  sureties:  and  subsequently,  A  dying, 
and  D  and  E  being  in  possession  of  the  lands,  and  D,  exercis- 
ing a  control  over  them,  paid  the  last  note  due,  after  suit,  and 
took  from  A's  representative  and  heirs,  a  bond,  conditioned 
for  the  executing  of  a  title  to  D,  within  a  specified  time,  and 
on  the  expiration  of  this  time,  brought  his  action  upon  the 
bond; — On  a  bill  filed  by  A's  representative  and  heirs,  it  was 
held— 

First.  .That  the  administrator  under  the  facts,  was  entitled 
to  a  speci6c  execution  of  the  contract  of  his  intestate,  and 
that  the  heirs  of  A  might  well  become  parties  to  the  suit,  as 
complainants. 

Secondly.  .That  the  bond  executed  by  the  representative 
and  the  heirs,  was  without  consideration  and  void. 

Thirdly.  .That  the  complainants,  in  applying  to  Chancery 
for  a  specific  execution  of  the  agreement  of  their  intestate, 
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bad  a  right  also,  to  make  the  matter  of  their  bond,  a  part  of  the 
case:  and  that,  in  decreeing  a  specific  execution,  Chancery 
could  deck'ee  also  a  cancellation  of  the  bond. 

Fourthly.  .That  it  was  a  just  excuse  for  the  delay  of  the 
administrator,  to  file  his  bill  sooner  than  he  did,  that  the  party 
holding  the  bond  of  his  intestate,  ntij^ht  have  applied  to  the 
Orphans'  Court,  and  there  have  perfected  a  title. 

Fifthly.  .That  the  assignment  of  the  bond  of  the  intestate, 
by  the  ven<lees,  to  their  sureties,  created  an  equitable  mort- 
gage of  the  lands,  in  favor  of  the  latter,  which  might  be  fore- 
closed. 

Sixthly.  .That  in  a  case  of  this  character,  it  was  essential 
to  make  uU  the  heirs  of  the  vendor,  and  the  assignee  of  the 
vendees,  parties  to  the  cause  before  a  decree  could  be  render-* 
ed;  but  that  all  the  amendments  for  this  purpose,  could  be 
made  on  remanding  the^case  to  the  Court  below,  on  a  man- 
date from  this  Court..  .Hays  ei  al  vs  Hall  et  al,  374 


BREACHES,   ASSIGNMENT  OF. 

4.  The  principle  which  gives  a  right  of  demurrer  to  each  of  se- 
veral counts,  authorises  also  a  demurrer  to  each  of  several  as- 
signments of  breaches  upon  a  bond. — Botts  tt  al,  vs  Bridges^ 
judge,  4rc.  274 


CARRIER. 

1 .  A  bill  of  lading  not  declared  upon  is  not  evidence,  in  an  ac- 
tion to  recover  for  goods  lost  by  a  carrier,  without  proof  of  its 
execution..  .Pecks  vs  Dinsmore  ei  al.  fil2 

3.  Where  a  bill  of  lading  is  produced  in  an  action  to  recover 
for  goods  lost  by  a  carrier,  such  production  is  an  admission, 
that  the  undertaking  of  the  carrier  is  in  writing — and  parol 
proof,,  that  the  goods  carried  were  shipped  by  the  shipper,  as 
the  agent  of  the  plaintiff,  is  not  admissible.  .t6.  SIS 

3.  In  an  action  to  recover  for  goods  lost  by  a  carrier,  evidence, 
that  the  goods  were  shipped  in  the  name  of  one,  as  the  agent 
of  the  plaintiff,  .and  were  the  property  of  the  plaintiff,  -is  not 
testimony  alone  of  an  undertaking  to  carry.  .t6.  SIS 

4.  The  strict  rule  now  recognised,  in  relation  to  the  responsibili- 
ity  of  carriers  of  goods,  does  not  apply  to  a  conveyance  of 
slaves. —  Wttliams  and  Hitchcock  vs  Taylor,  S34 

5.  The  owner  of  a  steam-boat,  who  employs  a  slave  thereon,  is 
only  liable  to  the  owner  of  the  slave,  in  the  event  of  his  being 
killed,  for  gross  negligence.. -t6.  S34 

6.  Where  the  owner  of  a  slave,  who  hires  him  upon  a  steam- 
boat, at  the  time,  clearly  knows  of  defects  existing  in  such 
boat, — he  assumes  the  risk  of  such  accidents  and  injuries  as 
may  occur  therefrom... t6.  S34 
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7.  Trustees,  authorised  to  receive  the  profits  of  a  steatn-boftt, 
on  which  a  slave  is  hired,  are  not  liable  for  injuries  to  such 
slave,  while  on  such  boat, — it  not  appearing  that  they  had 
a  right  to  the  possession  of  the  boat  at  the  time  of  the  injury. 
-  ,ib.  m 

.jB.  Nor  will  the  acts  of  one  trustee,  without  proof  that  they  were 
authorised  by  the  other,  fix  the  liability  of  both  in  such  a  case. 
.  -i6.  234 

CESTUI  aUE  TRUST. 

1 .  Where  a  deed  is  executed  to  one  in  trust,  it  is  not  essential 
to  its  validity,  that  a  corporation,  or  person  for  whose  benefit 
the  deed  is  made,  should  execute  or  express  an  assent  toil:.. 
in  the  absence  of  proof  to  the  contrary,  the  assent  of  the  be- 
neficiary will  be  presumed.- .  Wiswall  ys  Ross  and  Earle.       321 

CHANCERT. 

1.  Where  two,  being  partners  in  business,  after  a  dissolution, 
entered  into  an  agreement  under  seal,  stipulating  by  a  penal- 
ty, an  observance  of  certain  conditions.. held,  on  a  bill  filed 
hy  one  of  the  parties,  that  Chancery  had  no  jurisdiction  to 
enforce  the  performance  of  the  agreement  by  one,- -the  bill 
alleging  no  fraud,  or  desire  of  a  rescission  of  the  agreement, 
and  the  remedy  of  the  party  being  clear  at  law.-.C/arA:  vs 
Clark.  9 

SI,  Chancery  will  pursue  and  appropriate  to  its  legitimate  object, 
a  trust  fund,  in  the  hands  of  a  stranger,  to  whom  it  has  been 
paid  by  the  trustee  in  satisfaction  of  his  own  debt.-  -iSwope  vs 
Troiler,  27 

S,  Thus,  where  A,  a  co-secprity  to  a  guardianship  hond,  receiv- 
ed from  the  guardian,  in  consideration  of  the  private  debt  of 
the  latter,  a  portion  of  his  ward's  funds,  and  after  the  insol- 
vency of  the  guardian,  B,  the  other  surety  was  called  upon 
to  pay  the  funds  of  the  ward; — Chancery,  (under  the  facts,) 
on  a  bill  filed  by  B,  followed  up  in  the  hands  of  A,  the  amount 
received  by  hini,  and  decre.ed  its  payment  to  the  satisfaction 
of  his  ward's  claim.. -t6.  -' 

4.  If  husband  and  wife  enter  into  bond,  (not  stipulating  a  pro- 
mise to  pay  out  of  the  wife's  separate  estate,)  for  the  pay- 
ment of  the  wife's  debt,  whilst  she  has  a  separate  estate,  by 
anil  nvptial  agreement, —  Chancery  will  subject  such  separate 
/estate  to  the  payment  of  the  bond,  upon  proof  that  the  bond 
was  given  for  the  wife's  debt;  and  without  a  pursuit  of  the 
co-obligor  at  law..  .Forrest  et  aL  vs  Robinson,  ex^or,  ^^ 

5.  By  our  statute,  a  demurrer  to  a  bill  in  Equity  is  no  admission 
of  the  truth  of  the  allegations  in  the  bill;  and  it  is  error,  to 
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«nier  a  decree  in  a  case  where  the  bill  has  been  demurred  to 
without  an  answer  of  the  defendant,  or  a  decree  ^o  eottfesso, 
ib.  44 

6.  Where  A  and  B,  being  co-partners,  received  consignment  of 
goods  from  C,  up  to  the  period  of  a  dissolution  of  the  firm; 
and  A  having  died,  B  became  the  administralor  and  C  con- 
tinued his  consignments  to  B,  in  the  firm  name,  and  subse- 
quently obtained  a  judgment  at  law  against  B,  as  surviving  co- 
partner,— on  a  bill  filed  by  C,  to  compel  payment  of  such 
judgment  from  B,  the  sureties  to  his  bond,  and  the  distribu- 
tion of  A's  estate,  to  whom  their  shares  had  regularly  passed, 
it  was  held, 

First — That  the  firm,  under  the  facts,  was  not  to  be  charged, 
in  Chancery,  with  the  accounts  raised  in  the  firm  name,  after 
notice  of  the  dissolution,  on  the  agency  alone  of  B. 

Secondly — That  B's  interest,  under  the  circumstances,  be- 
ing balanced,  he  was  a  competent  witness  in  the  cause..  .Pyke 
vs  Searcy  et  al.  52 

7.  Chancery  will  not  lend  its  aid  to  enforce  the  paymeot  of  debts 
due  from  an  estate  out  of  such  portion  thereof  as  has  regular- 
ly passed  into  the  hands  of  heirs  and  distributees,  where  the 
representative  has  committed  a  dev€i8lavity  until  the  ordinary 
legal  remedies  have  been  employed,  unsuccessfully,  against 

the  representative  and  his  sureties..  .t6.  52 

8.  Il  seems,  that  an  award  respecting  an  allotment  of  lands,  be- 
tween joint  owners,  might  be  reviewed  in  Chancery,  where 
the  allotment  were  so  disproportioned  in  value,  as  to  strike 
the  senses  at  once,  as  a  matter  of  injusiice,  or  showing  posi- 
tive corruption  in  the  arbitrators..  .Brmipass  et  al.  vs  Webb.       65 

9.  A  decree  erroneous,  merely  on  account  of  parties  in  interest 
not  being  brought  into  the  Court  below,  .will  not  be  reversed 
..it  appearing  regular  as  to  the  parties  taking  the  writ  of  er- 
ror..-t6.  65 

10.  Where  parties  being  applied  to,  to  become  the  accommoda- 
dation  indorsers  of  one,  on  a  bill  of  exchange,  to  secure  them- 
selves, took  a  deed  of  trust  on  the  lattcr's  property,  and  en- 
dorsed the  bill,  and  the  bill  not  being  negotiated,  subsequent- 
ly executed  a  new  bill,  with  the  agreement,  that  a  new  deed 
of  trust  sliouid  be  executed;,  .and  on  application  to  the  trus- 
tee for  that  purpose,  the  date  of  the  original  deed  was  chang- 
ed to  a  later  date,  and  duly  recorded;  and  afterwards  the  trus- 
tee, on  assurances  of  the  debtor,  that  the  debt  secured  by  the 
deed  had  been  paid,  took  a  deed  of  trust  to  himself,  on  the 
same  property — held,  that  Chancery  had  the  power  of  decree- 
ing a  sale  of  the  trust  property,  in  favor  of  the  original  deed, 
and  thus  .<^aving  the  lien  thereof,  to  the  benefit  of  the  first 
cestui  que  trust. — Garrard  et  al.  vs  Webb  et  al,  73 

1 1.  A  decree  in  Chancery,  which,  though  disposing  of  the  main 
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principles  of  the  case,  directs  an  enquiry  by  a  eommiasioDer 
as  to  matters  which  require  report  to  a  subsequent  term,. . 
and  contains  no  decree  for  costs;,  .is  not  such  a  decree  as 
will  sustain  a  writ  of  error..  .i6.  73 

12.  Chsncery  will  not  relieve  a  vendee  of  real  estate,  by  enjoin- 
ing the  collection  of  notes  given  for  the  purchase  money,  on 
the  allegation,  (without  proof,)  that  the  vendor  has  no  title, 
and  has  absconded,  where  it  appears  that  the  vendee  took  a 
bond  for  titles,  conditioned  for  their  execution  on  the  payiiierit 
of  the  first  instalment.,  which  instalment  had  not  been  paid, 
nor  offer  made  to  do  so,  or  the  same  excused;,  .and  where  the 
vendee  had  suffered  judgment  against  him  on  one  of  the 
notes,  without  defending  the  same..  .Leuns  and  Gorman  vs 
Bibb,  84 

13.  The  deposition  of  a  husband,  taken  in  a  Chancery  cause,  in 
which  the  wife  is  a  party,  is  not  competent  as  testimony,  eith- 
er for  or  against  her. ^  ^Saddler  et  ux  ei  aL  vs  Houston S;  GititS' 
pU.  SOS 

14.  A  note  signed  by  husband  and  wife,  under  an  admission  by 
her,  that  it  is  given  for  their  mutual  debt,  and  accompanied 
by  her  written  undertaking  to  discharge  it,  is  a  proper  charge, 
in  equity,  upon  her  separate  estate,  as  secured  by  ante  nuptu- 

al  agreement.,  .ib.  308 

15.  Such  note,  after  repeated  admissions  of  a  liability,  can  not 
be  defeated  in  the  hands  of  an  assignee,  by  allegations  as  to  a 
failure  of  consideration. ..t6.  S08 

16.  A  decree  in  Qhancery  will  not  be  reversed,  because  the 
heirs  of  a  mortgagor  do  not  appear  to  be  made  parties,,  .they 
not  seeming  from  the  record  to  be  material  parties..  .  Wilkins 
and  Hall  vs  Wilkins,  345 

17.  A  decree  can  not  be  rendered  in  Chancery  upon  a  bill  to 
foreclose  a  mortgage,  ordering  a  sale,  without  production  of 
the  mortgage  deed,  and  proof  of  its  execution..  Ab.  345 

18.  A  judgment  pro  confesno^  in  a  Chancery  cause,  will  not  au- 
thorise a  decree  without  proof..  Ab.  34o 

19.  The  personal  representative  of  n  mortgagor,  is  an  essential 
parly  III  a  suit  to  foreclose — but  if  he  appears,  (without  for- 
mal order,)  and  asks  and  obtains  time  to  answer,  he  is  estop- 
ped, in  error,  from  alleging  the  absence  of  proceedings  to 
make  him  a  party. -.i6.  345 

20.  A  trustee  employed  or  appointed  to  sell  an  estate,  can  not, 
either  directly  or  indirectly,  effect  a  purchase  of  the  property 
sold  for  himself...^a//mas/i  vs  Btene.  283 

21.  Where  one,  being  appointed  a  commissioner  by  the  Orphans' 
Court  to  sell  real  estate,  entered  into  an  ngreemont  with  ano- 
ther, whereby  the  estate  should  be  purchased  by  the  latter, 
and  afterwards  divided,,  .on  refusal  of  the  buyer  to  convey, 
Chancery  refused  to  enforce  the  agreement,  -.t^. 

22.  Chancery  will  not  lend  its  aid  to  enforce  the  specific  perform- 
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ance  of  parol  eontracts  for  the  sale  of  lands,  where  the  proof 
of  the  terms  of  the  agreement  is  uncertain  and  contradictory; 
or  where  ihe  agreement  proved,  does  not  correspond  with  the 
allegations  of  the  hiil...GoocifPfi»  vs  Lyon,  S97 

23.  Time  may  become  an  esnential  ingredient  in  the  perform* 
ance  of  a  contract,  fur  the  s>ile  of  land8«  so  far  as  its  specific 
enforcement  in  a  Court  of  Equity  is  concerned..  .t6.  297 

24.  Thus,  where  it  appears  that  a  party  seeking  to  compel  a  spe- 
cific performance  of  a  parol  agreement,  fur  the  sale  of  lands, 
has  failed  to  execute  his  part  of  the  contract,  at  the  day,  with- 
out excuse  on  his  own  part,  or  the  assent  of  the  other  party, 

to  the  delay,  Chancery  will  not  relieve  him...«6.  297 

25.  Thus,  where  A,  in  December,  1833,  made  a  parol  agree- 
ment with  B,  for  the  purchase  of  lands,  which  B  was  to  pur- 
chase of  an  Indian  reservee,  under  which  contract  B  received 
a  horse,  valued  at  one  hundred  dollars,  and  was  also  to  receive 
one  hundred  dollars  in  December, eighteen  hundred  and  thirty- 
four,  and  the  like  sum  in  December,  1835,  and  in  December, 
1836;  and  after  Bdid  purchase,  A  entered  upon  the  land  and 
made  improvements,  but  made  no  offer  ef  payment  until  Janu-  ' 
ary  or  February,  1835,  (except  an  offer  of  the  notes  of  a  third 
person,  due  several  years  after  the  agreement  was  made,)  and 
the  contract  as  disclosed  by  the  bill  was  uncertain  and  contra- 
dictory, and  altogether  disproved  by  the  answer  and  proof; — a 
bill  filed  in  Chancery  for  the  object  of  enforcing  a  s|>ecific 
performance,  was  dismissed  with  costs:.. but  without  preju- 
dice to  an  action  nt  law,  or  suit  in  equity  to  recover  back  mo- 
ney or  property  delivered  upon  the  faith  of  the  agreement... i6.297 

26.  Where  a  parol  contract  for  the  sale  and  purchase  of  lands  is 
made,  upcm  the  faith  of  which  the  vendee  takes  possession, 
and  makes  valuable  and  permanent  improvements — though 
the  specific  execution  of  the  agreement  may  not  be  enforced 
in  equity,  either  because  the  agreement  is  imperfect,  or  its 
precise  terms  can  not  appear, — Chancery  will  yet  decreo  a 
pecuniary  compensation,  equivelent  to  the  improvements 
made  by  the  vendee ib.  297 

27.  But,  where  one  applies  for  the  protection  of  £qiiity,  in  en- 
forcing a  specific  execution  of  a  parol  agreement  for  the  sale 
of/  lands,  and  the  answer  and  proofs  disprove  the  case  stated 
in  the  bill;  and  it  appears  that  the  party  seeking  the  interpo- 
sition of  Chancery  has  failed  to  comply  with  the  terms  of  the 
contract,  but  is  in  default,  and  that  the  contract  can  not  be  en- 
forced,— Chancery  will  not  decree  compensation  for  improve- 
ments... ii&.  297 


28.  A  is  in  the  posession  of  slaves  in  which  he  has  a  Iife-estat( 
the  reversion  to  B..  B  dying,  C,  bis  widow,  and  another, 
jointly  take  administration  of  his  estate;  and  C,  aAer  the  death 
of  the  co-administrator,  intermarries  with  D.     A  and  C  pos^ 
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sess  themselves  of  the  estate  of  B;  aud  afterwards  A  dfes,  urtd 
D  takes  administration  on  his  estate  jointly  with  another,  who 
afterwards  dies,  leaving  D  sole  administrator.  D  and  C  be- 
ing hnsbnnd  and  wife,  take  possession  of  the  slaves,  in  ivhom 
A  had  a  life  estate  and  Bthe  reversion.  On  a  bill  filed  by  B's 
distributees,  it  was  holden, 

First-  -That  the  possession  of  the  slaves  should  be  consider- 
ed as  held  under  the  ndministration  of  B's  estate;  and  that  ad- 
mitting; D  and  C  to  have  taken  possession  of  them,  as  part  of 
the  estate  of  A,  yet  in  equity,  they  would  be  held  to  be  re- 
mitted to  the  title  of  B;  and  that  they  were  accountable  to 
the  distributees  of  B,  and  could  not  allege  a  tortious  conver- 
sion, to  evade  the  distribution. 

Secondly. -That  as  A,  in  his  life-time,  had  possessed  him- 
self of  a  part  of  the  estate  of  B,  and  was  accountable,  in  his  life- 
time to  the  administrators  of  B,  for  the  same:  and  the  two  ad- 
ministrations after  the  death  of  A,  bein^  vested  in  the  same 
person,  the  latter  would  be  held,  in  equity,  to  have  retained 
out  of  the  estate  of  A,  what  was  due  to  the  estate  of  B,  and 
'  was  accountable  in  equity,  to  the  distributees  of  B,  on  the 
ground,  that  there  was  no  remedy  at  law,  as  long  as  the  ad- 
ministrations of  A's  and  B's  estates  were  joined  in  the  same 
person;  and  that  as  the  same  person  had  possession  of  both 
estates,  he  would  ho  presumed  to  have  retained  out  of  A's 
estate,  what  was  due  to  the  estate  of  B,  whether  it  existed  a9 
a  debt,  or  unliquidated  damages.,  .ib. 

Thirdly-That  while  the  equities  ofthe  bill  might  be  enforced 
against  D,  administrator,  in  right  of  his  wife,  C,  of  B's  estate 
-.yet,  it  did  not  tbllow,that  D,as  the  administrator  of  A,  was 
released,  or  that  there  was  no  equity  against  him:  but  as  the 
bill  sought  to  establish  the  liability  of  the  estate  of  A,  and  not 
alone  to  call  on  A's  administrator,  as  a  trustee,  to  distribute 
the  effects,  it  was  necessary  to  make  A's  administrator  a  par- 
ty. 

Fourthly.  .That  the  bill  being  filed  to  effect  distribution  of 

B's  estate, and  no  liability  being  sought  to  be  enforced  against 
,  it,  there  was  no  necessity  to  make  the  admininstrator  cfe  bonir 
non,  of  B's  estate,  a  party..  .  Drauorhon  vs  Frenches  adm'^r,  352 

29.  A  bill  of  revivor,  or  other  bill,  ancillary  to  a  main  cause  be- 
fore a  Court  of  Chancery,  can  not  be  dismissed  by  itself,  un- 
der the  fourth  rule  regulating  Chancery  practice. — ib  352 

30.  The  representative  of  an  administrator,  is  liable  directly  to  a 
'  creditor  or  distributee,  for  assets  of  an  estate,  wasted  or  con- 

.  verted  by  him.. -t6  3t52 

31.  One  who  is  an  administrator  of  an  estate,  in  right  of  his  wife, 
does  not  have  his  character  so  chansced  bv  her  decease,  as  to 
render  it  necessary  to  revive  proceedings  in  equity  (commen- 
ced in  her  life-time  against  both,)  by  a  supplemental  bill, 
charging  him  as  executor  de  son  tort,' of  such  estate..  Jb.  S52 
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S2.  WberdjOU  a  contract  for  the  sale  and  purchase  of  an  estate, 
either  party  has  performed  a  valuable  part  of  his  agxecment, 
and  is  in  no  default  for  performance  of  the  residue,— he  is 
entitled  in  equity,  to  a  specific  execution  of  the  other  part  of 
the  contract. — i/aj/a  et  al.  vs  Hall  et  al,  374 

33.  Kquity  will  decree  a  specific  execution  of  a  contract,  in  fa- 
vor of  one  performing  a  valuable  part  of  his  agreement,  and 
who  is  in  no  default, — wherever  it  is  impossible  to  place  htm 

in  $!alu  quo,.Jb.  374 

34.  Time  may  be  of  the  essence  of  a  contract,  in  equity,  when 
required  by  the  terms  of  the  contract;  and  it  seems,  also,  in 
cases  where  one  party  seeking;  relief,  is  in  default  without  ex- 
cuse, or  acquiescence  or  waiver  by  the  other  party. -.»6.  374 

35«  Where  the  specific  execution  of  an  agreement,  respecting 
lands,  will  be  decreed  in  equity  between  the  contracting  par- 
ties,— it  will  also  be  decreed  between  all  claiming  under  them 
in  priority  of  estate,  or  representation,  or  tiilc — no  control- 
ling equities  interposing. — ib,  374 

36.  In  a  case  where  A  made  an  agreement  for  the  sale  of  lands, 
with  B  and  C,  and  took  the  notes  of  the  latter,  with  D  and  E 
as  sureties;  and  A  gave  his  bond,  conditioned  to  make  titles 
to  the  lands,  when  the  notes  were  paid:  and  immediately  af- 
terwards, B  and  C  assigned  the  bond  to  D  and  £,  to  indem- 
nify thorn,  fcjr  becoming  sureties:  and  subsequently,  A  dying, 
and  D  and  K  being  in  possession  of  the  lands,  and  D,  exercis-< 
inp;  a  control  over  them,  paid  the  last  note  due,  after  suit,  and 
took  from  A's  representative  and  heirs,  u  bond,  conditioned 
for  the  executing  of  a  title  to  D,  within  a  specified  time,  and 
on  the  expiration  of  this  time,  brought  his  action  upon  the 
bond; — On  a  bill  filed  by  A's  representative  and  heirs,  it  was 
held— 

*  First.  .That  the  administrator,  under  the  facts,  was  entitled 
to  a  specific  execution  of  the  contract  of  his  intestate,  and 
that  the  heirs  of  A  might  well  become  parties  to  the  siiit,  as 
complainants. 

Secondly- .That  the  bond  executed  by  the  representative 
and  the  heirs,  was  without  consideration  and  void. 

Thirdly. -That  the  complainants,  in  applying  to  Chancery 
for  a  specific  execution  of  the  agreement  of  their  intestate, 
had  a  right  also,  to  make  the  matter  of  their  bond,  a  part  of  th^ 
case:  and  that,  in  decreeing  a  specific  execution,  Chancery 
could  decree  also  a  cancellation  of  the  bond. 

Fourthly. -That  it  was  a  just  excuse  for  the  delay  of  the 
administrator,  to  file,  his  bill  sooqer  than  he  did,  that  the  party 
holding  the  bond  of  his  intestate,  might  have  appli^'d  to  the 
Orphans'  Court,  and  there  have  perfected  a  title. 

Fifthly. -That  the  assignment  of  the  bond  of  the  intestate, 
by  the  vendees,  to  their  sureties,  created  an  equitable  morl* 
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gage  of  the  lands,  in  favor  of  the  latter,  which  might  h6  fere- 
closed. 

Sixthly.  .That  in  a  case  of  this  character,  it  was  essential 
to  ma\e  all  the  heirs  of  the  vendor,  and  of  the  assignee  of  the 
vendees,  parties  to  the  cause,  hefore  a  decree  could  be  render- 
ed; but  that  all  the  amendments  for  this  purpaae,  could  be 
mude  on  remanding  the  case  to  the  Court  below,  on  a  man* 
date  from  this  Court..  .t6.  374 

37.  Adultery  charged  in  a  bill  filed  in  Chancery,  for  divorce, 
while  not  necessary  to  be  established  Hy  direct  testimony, 
should  be  shewn  bv  such  facts  as  would  lead  to  the  inference, 
as  a  necesary  conclusion^  that  it  had  been  perpetrated. . . Jttc/n 
ardson  vs  Richardson.  491 

S8.  Where  a  bill  filed  to  eflTect  a  divorce,  charged  adultery, 
against  the  defendant  with  one,  who  was  proved  to  have  been 
a  widow,  at  whose  house  the  defendant  occasionally  stopped, 
in  passing  the  road,  who  had  bastard  children,  reputed  to  be 
those  of  defendant;  and  whom  defendant  removed  to  near  his 
dwelling,  he  frequently  being  seen  at  her  house,  and  paying 
for  a  loom  set  up  there;  and  whom  the  witnesses  supposed, 
from  circumstancts  J  might  have  lived  in  adultery  with  the  de- 
fendant;— it  was  held  that  these  circumstances  did  not  make 
out  the  adultery,  with  the  certainty  required  by  the  rule  es- 
tablished in  Chancery..  .t6.  467 

39.  The  admission  or  confession  of  a  defendant  in  his  answer, 
cannot  establish  adultery,  or  authorise  Chancery  to  decree 

in  reference  to  it,  without  proof  of  the  fact..  Ab.  467 

40.  And  this  rule  applies  in  cases  of  divorce,  either  a  vinculo  or 

a  mensa  et  ikoro,  .Ab,  467 

41. This  Court  recognizes  the  doctrine,  that  an  adulterer  cannot 

resist  a  sentence  of  divorce,  by  setting  up  desert  ion... t^        467 
42.  Chancery  will  not  award  costs  against  a  wife,  who  files  a  bill 
for  divorce — though  she  may  be  unable  to  prosecute  the  case 
to  a  successful  issue — .ib  467 

43  And  it  seems,  it  will  dirt^ct  the  husband  to  pay  over  to  the  prO' 
chien  amy  funds,  sufficient  to  prosecute  the  suit  to  a  final  hear- 
ing: and  will  award  the  wife,  aliment,  pendente  litt, — ib,  467 

44.  Where  a  vendee  of  landH  takes  a  bond,  conditioned  for  title 
at  a  future  day,  he  may  after  breach  of  the  condition,  elect  to 
proceed  at  law  for  damages,  or  apply  to  equity  for  a  specific 
cxecXition. — Haynes  vs  Farley  ex^r  and  BelL  588 

45.  But  where  one  elects  in  such  case,  to  proceed  at  law,  equity 
V  ill  not  interpose,  and  compel  the  vendee  to  accept  a  convey- 
ance,— the  vendor  shewing  no  excuse,  by  proof,  for  the  failure 

to  comply  with  his  contract,  anterior  to  the  breach  of  it. — ib    &^ 

COMMON   COUNT. 

1.  Where  ono  has  declared  in  assumpsit  in  two  counts,  .upon  a 
special  agreement,  and  upon  a  quantum  mtruit^  for  work  and 
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'  labor,^  .the  piatenAfit  of  tb«  plaintiff's  couose],  in  bis  hearing, 
that  by  reason  of  the  absence  of  a  witness,  tbe  special  coo- 
tract  could  BOit  be  proved,  but  that  it  would  be  waived,  and 
ihey  woiild  proceed  to  trial  upon  the  common  count,,  .would 
not  be  sufficient  to  exclude  evidence,  adduced  in  support  of 
the  common  count..  .JB/air,  Vender  and  WUcoit  vs  Aibury.        435 

2.  A  recovery  cannot  be  ejected  under  a  general  count,  where 
the  evidence  establishes  a  cau^e  of  action  upon  which  there 
might  be  a  recovery  upon  a  special  count... C/eme7t/«^  admW 

vs  E$lava.  502 

3.  Thus,  under  a  general  count  for  money,  for  the  price  of  mules, 
one  cannot  recover,  on  proof  that  the  mules  were  to  be  paid 

for  in  lumber,  which  had  not  been  delivered  .  .i6.  602 

4.  In  such  case,  a  defendant  may  either  movo  to  exclude  the 
evidence  of  the  special  contract  from  the  jury,  or  move  for  in- 
structions from  the  Court^  that  the  coatract  proved,  varies 
fr4>«i  that  laid... «&  502 


CONSIDERATfON. 

1 .  A  note  payable  io  cotton,  for  value  received,  under  the  sta- 
tute law  of  thid  State,  imports  of  itself  a  consideration. —  fVat' 
kinf  vs  Canlerberry,     .  415 

2.  In  all  actions  founded  upon  instruments  in  writing,  whether 
raising  an  absolute  or  contingent  duty,  the  onw  probandiy  of 
illegal  or  no  consideration,  rests  on  the  defendant,  and  re- 
quire no  proof  of  consideration  by  the  plaintiff...C/iam6er/at» 

vs  Darringlau.  515 

3,  Thus,  where  the  holder  of  a  land  note,  on  receiving  the  a- 
mount  thereof  from  the  maker,  in  a  writing  on  the  same,  ob- 
ligated himself  to  return  the  amount,  if  the  Courts  should  de- 
termine such  notes  not  to  be  valid,  in  an  action  to  recover  the 
amounts  so  paid,  founded  on  the  writings — it  was  held,  that 
no  evidence  of  consideration,  by  the  plaintiff,  was  necessary. 

ib.  515 


CONTEACT. 

1.  Whatever  form,  shape  or  disguise,  n  contract  for  the  loan 
of  money  assumes,  when  the  capital  is  to  be  returned,  at  all 
events, — a  profit  made,  or  loss  imposed,  upon  the  necessities 
of  the  borrower,  (over  and  above  the  legal  rate  of  interest,) 
will  constitute  usury. — Ely  vaM^ Clung.  128 

2.  To  make  a  contract  for  the  loan  of  money  usurious,  there 
must  exist  the  intention,  knowingly  to  commit  usury. — ib.        128 

3.  The  intent  of  parties  to  commit  usury,  where  the  contract  is 
*  not  upon  its  face  usurious,  is  to  be  collected  from  the  circum- 
stances of  the  case,  the  situation  and  object  of  the  parties, 
at  the  time  of  the  loan;  th  e  character  of,  and  use  to  be  made 


556  INDEX. 

of  the  funds  loaned,  or  article  transferred;  and  the  time^  man- 
ner and  place  of  repayment. — ib.  138 

4.  A  contract  for  the  loan  of  money,  upon  which  a  note  and 
surety  is  taken,  and  which,  by  the  terms  of  the  note,  is  to  be 
repaid  in  another  Slate,  (not  containin<r  any  agreement  as  to 
the  particuhir  rate  of  interest  to  be  charged,)  which,  alter  ma- 
turity, and  the  insolvency  and  death  of  the  borrower,  is  ex- 
tended by  his  sureties  upon  a  new  contract,  under  which  a 
higher  rate  of  interest  is  charged  upon  the  note,  after  its  ma- 
turity, than  is  authori'icd  by  the  laws  of  the  Slate,  where  the 
note  is  payable — is  usurious. — ib,  128 

5.  In  an  action  for  the  non-delivery  of  corn  and  fodder,  upon  an 
agreement  to  deliver,  unavoidable  accidents  only  exceptid-^'it 
is  no  excuse,  that  the  vendor  did  not,  in  consequence  o/*  un- 
usual dfouth  during  the  cropping  season,  raise  suflicient  to 
supply  the  quantity  agreed  to  be  delivered.— JI/*Ge^ee  vs  HillMO 

6. Where,  upon  an  entire  contract  to  deliver  corn  and  fodder, the 
vendor  delivers  part  thereof,  the  vendee  is  not  bound  to  re- 
ceive such  part,  where  there  is  an  understanding  that  the  ven- 
dor will  not  deliver  the  balance. — ib.  170 

7.  Whether  the  vendee,  has  a  right,  from  the  circumslnnces,  to 
understand  that  the  vendor  will  not  deliver  the  whole,  under 
his  contract,  is  in  such  case,  a  fact  proper  for  the  determina- 
tion of  the  jury. — ib.  170 

jB.  In  order  to  discharge  a  defendant  from  liability,  for  a  non-de- 
livery under  such  contract,  on  the  ground,  that  the  plainliff 
refused  to  receive  a  part  of  the  goods  agreed  to  be  delivered, 
the  jury  should  be  satisfied  lh»t  the  defendant  intended  to 
comply  fully  with  the  agreement  to  deliver  the  whole. — ib.     170 

9.  In  an  action  for  the  non-delivery  of  goods,  under  an  agree- 
ment, whereby  one  contracts  to  sell  and  deliver,  and  thi^  oth- 
er to  pay  on  delivery — the  vend(;e,  in  his  declaration,  must 
aver,  and  on  the  trial,  prove  a  readiness  to  pay,  on  his  part, 
whether  the  vendor  be  ready  at  the  pla«e  to  deliver,  or  noi.ib.  170 

JO.  That  a  credit  which  a  vendee  might  obtain  by  the  delivery 
of  the  goods-,  in  such  case,  together  with  his  other  means, 
would  enable  him  to  raise  the  money  to  pay  for  them,  is  not 
suflicient  for  a  jury  to  consider  as  proof  of  a  readiness  on  the 
part  of  the  vendee,  to  comply  with  his  part  of  the  contract-i^.  170 

11.  Where,  on  a  contract  for  the  sale  and  purchase  of  an  estate, 
either  party  has  performed  a  valuable  part  of  his  agreement, 
and  is  in  no  default  for  performance  of  the  residue, — he  is  en- 
titled, in  equity  to  a  specific  execution  of  the  other  part  of 
the  contract. — Hays  et  al.  vs  Hallet  aL  ^^^ 

12.  Equity  will  decree  a  specific  execution  of  a  contract,  in  ffl- 
vor  of  one  performing  a  valuable  part  of  his  agreement,  and 
who  is  in  no  defuult, — wherever  it  is  impossible  to  place  him 

in  statu  quo. — ib  ^'^ 
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13.  Time  may  be  of  the  essence  of  a  contract,  in  equity,  when 
required  by  the  terms  of  the  contract:  and,  tt  setms,  also,  in 
cases  where  one  party  seeking;  relief,  is  in  default,  without  ex- 
cuse or  acquiescence  or  waiver,  by  the  other  party. — ib.  374 

14.  Where  the  specific  execution  of  an  agreement  respecting 
lands,  will  bo  decreed  in  equity  between  the  cuntractiug  par- 
ties,— it  will  also  be  decreed  between  all  claiming;  under  them 
in  priority  of  estate,  or  representation,  or  title — no  control- 
ling equities  interposing.. -t6.  374 

15.  In  a  case  where  a  made  an  agreement  for  the  sale  of  lands, 
with  B  and  G,  and  took  the'notes  of  the  latter,  with  D  and  E 
as  sureties;  and  A  gave  his  bond,  conditioned  to  make  titles 
to  the  lands  when  the  notes  were  paid:  and  immediately  af- 
terwards B  and  C  assigned  the  bond  to  D  and  E,  to  indem- 
nify them  for  becoming  sureties:  and  subsequently,  A  dying, 
and  D  and  £  being  in  possession  of  the  lands,  and  \)  exer- 
cising a  control  over  them,  paid  the  last  note  due  after  suit, 
and  took  from  A's  representatives  and  heirs,  a  bond  condi- 
tioned for  the  executing  of  a  title  to  D,  within  a  specified  time, 
and  on  the  expiration  of  this  time,  brought  his  action  upon  the 
bond;.  .On  a  bill  filed  by  A^s  representatives  and  heirs,  it  was 
held.. 

First — That  the  administrator,  under  the  facts,  was  entitled 
to  a  specific  execution  of  the  contract  of  his  intestate,  and 
that  the  heirs  of  A  might  well  become  parties  to  the  suit,  as 
complainants. 

Secondly.. That  the  bond  executed  by  the  representative 
and  the  heirs,  was  without  consideration  and  void. 

Thirdly- -That  the  compainants,  in  applying  to  Chancery 
fer  a  specific  execution  of  the  agreement  of  their  intestate, 
had  a  right  also  to  make  the  matter  of  their  bond,  a  pari  of 
the  case:  and  that  in  decreeing;  a  specific  execution,  Chance- 
ry could  decree  also  a  cancellation  of  the  bond. 

Fourthly.. That  it  was  a  just  excuse,  for  the  delay  of  the 
administrator  to  file  his  bill  sooner  than  he  did,  that  the  party 
holding  the  bond  of  his  intestate,  might  have  applied  to  the 
Orphans'  Court,  and  there  have  perfected  a  title. 

Fifthly — That  the  assignment  of  the  bond  of  the  intestate, 
by  the  vendees,  to  their  sureties,  created  an  equitable  mort- 
gage of  the  lands,  in  favor  of  the  latter,  which  might  be  fore* 
closed. 

Sixthly — That,  in  a  case  of  this  character,  it  was  essential 
to  make  all  the  heirs  of  the  vendor,  and  of  the  assignee  of 
the  vendees,  parties  to  the  cause,  before  a  decree  could  be 
rendered;  but  that  all  the  amendments  for  this  purpose,  could 
be  made,  od  remanding  the  case  to  the  Court  below,  on  a 
mandate  from  this  Court..  .t6.  374 
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CONVEYANCE. 

1.  That  part  of  the  ordinance  of  the  government  of  the  Terrifoiy 
of  the  fJnited  Slates,  which  authorised  estates  to  be  conveyed 
by  deeds  of  release,  or  bargain  and  sale,  attested  by  two 
witnesses  was  repealed  in  this  state,  by  implication,  by  the 
act  of  1803,  respecting  conveyances...  fViswaU  vs  Ross  and 
Earle.  321 

2,  A  deed  of  lands  not  attested  by  witnesses,  but  acknowledged 
and  certified  according  to  the  provisions  of  the  act  of  1803,  is 
as  valid  as  if  executed  before  witnesses. — ib.  S31 

S,  Where  a  deed  is  executed  to  one  in  trust,  it  is  not  essential 
to  its  validity,  that  a  corporation,  or  pers^in  for  whose  benefit 
the  deed  is  made,  should  execute  or  express  an  assent  to  it:.. 
in  the  absence  of  proof  to  the  contrary,  the  assent  of  the  be- 
neficiary will  be  presumed..  Ab.  321 

4,  Wliere  a  grantor  in  possession,  executes  a  conveyance  to  one 
as  a  trustee,  the  title  of  the  latter,  af)er  a  sale  under  the  trust 
deed,  can  not  be  defeated  by  evidence,  adduced  by  a  subse- 
quent purchaser  from  the  grantor — that  he  was  in  the  ad- 
verse possession  of  the  estate,  when  sold  and  conveyed  by  the 
trustee... t6  331 

5.  One  taking  a  mortgage  of  lands,  after  the  mortgagor  has,  by 
provious  deed  conveyed  the  same  premises  to  a  trustee,  for 
the  payment  of  a  debt,  would,  under  a  foreclosure  and  deed 
under  it,  take  only  such  interest  as  the  mortgagor  has  left  af- 
ter the  trust  deed  is  discharged. — ib,  321 

COSTS, 

1.  Chancery  will  not  award  costs  against  a  wife,  who  files  a  bill 
for  divorce,  .though  she  may  be  unable  to  prosecute  the  case 

to  a  successful  issue. .  .Richardson  vs  Ricfiardson.  46T 

2.  And  it  seems,  it  will  direct  the  husband  to  pay  over  the  frO" 
ckien  amy  funds,  sufficient  to  prosecute  the  suit  to  a  final  hear- 
ing: and  will  award  the  wife,  aliment,  pentUnle  lite.^^ib,         ^^ 

COURT,  SUPREME. 

1.  This  Court  will  not  refuse  to  render  a  judgment  an  certificate, 
where  the  transcript  has  not  been  filed  within  the  three  first 
days  of  the  term,  merely  on  affidavits  that  the  case  is  not 
brought  up  for  delay,  and  that  the  clerk  below,  is  inierested, 
and  has  not  sent  up  the  transcript,  .it  not  appearing;  that  any 
diligence  has  been  used,  to  obtain  the  transcript  from  the 
.clerk.,  .^rringlon  vs  Howell.  "^' 

^.  Where  the  death  of  a  plaintifiT  in  error  is  suggested,  afid  no 
p^raonal  representative   afterward   appears,  the  Miit  will  be 
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abated :-«~but  judgment  can  not,  in  such  case,  be  rendered 
B^ntnst  the  sureties  to  the  writ  of  error  bond. — English  vs 
Andreies.  319 

3.  This  Court  will  not  set  aside  a  judgment  obtained  on  certifi- 
cate, on  motion  to  file  a  complete  transcript  of  the  record  and 
proceedings  in  the  ca^e.  _no  return  being  mn<le  to  a  cerliarnri 
previously  issued  to  complete  the  record,  and   the  transcript 

•  sought  to  be  filed  appearing  to  have  been  certified  from  the 
Court  below,  upon  a  writ  of  error  sued  out  to  a  previous  term 
of  this  Court,  and  not  prosecuted..  ^Haden  and  Everdt  vs  ike 
linked  Staiea.  393 

4.  This  Court  will  not  amend  a  judgment  of  affirmance  at  a  sub- 
sequent term  to  that  at  which  rendered,  and  award  damages, 
on  the  production  of  a  copy  of  the  writ  of  error  bond,  and  the 
suggestion,  that  the  bond,  or  a  ropy,  was  not  in  Court,  when 

the  judgment  waa  affirmed..  .Gayle  vs  ^gee,  ex^or.  439 

5.  A  motion  to  strike  a  cause  from  the  docket,  on  suggestion  that 
the  transcript  has  been  improperly  filed, — comes  too  late,  af- 
ter the  Court  has  permitted  the  cause  to  be  docketed,  and  a 
judgment  obtained  on  certificate,  to  be  set  aside... Perr^an 

vs  Burgwler,  505 

CREDIT. 

1.  A  credit  entered  on  the  back  of  a  bond,  which  is  legible, 
though  shewing  some  evidence  of  an  attempt  to  erase  it,  is 
good  evidence  of  payment  to  its  extent,  until  disproved... 
Clark  and  Lindsay  vs  Simmons.  14 


CRIMES  AND  MISDE.MEANORS. 

1.  Where  a  verdict  of  guilty  is  rendered  in  a  criminal  case,  and 
the  Court  adjourns  without  giving  judi^mcnt  thereon,,  .a  dif^ 
ferent  judge  presiding  at  a  d'ff  n  nt  term,  has  power  to  ren- 
der that  judgment,  which  the  first  Court  should  have  given. 
Charles^  a  slave ,  vs  The  Slafe.  107 

2.  In  an  indictment  against  a  slave  for  a  capital  offence,  some 
part  of  the  proceedings  must  contain  the  name  of  the  owner; 
and  such  ownership  is  an  essential  matter,  necessary  to  be 
proved  and  fouiid  by  the  jury..  .Flora^  a  slave  vs  the  State.       1 1 1 

3.  An  indictment  may  besuKtainrd  under  the  act  of  1826,  (pro- 
hibiting gaming  on  one^s  premises)  which  charges  the  person 
with  permitting  gaming  to  be  exhibited  in  bis  house... Coey 
VBThe  State.  186 

4.  An  indictment  against  one  for  permitting  gaming  to  be  car 
ried  on   in  his  house,  which  states  the  offence  to  have  been- 

committed  at ,  in  the  County  of  T.  (describing  the 

county,)  is  a  sufficiently  certain  description  of  the  place  where 
the  offence  is  committed^  to  sustain  the  indictment — ib.  186 
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5.  Indictments  for  misdemeanors  may  well  charge  in  teperal 

counts,  different  ofience.s,_ -the  judgment  upon  each  of  which 
heing  llu;  s:nno. — ib.  186 

6.  For  I  lie  ofiVnce  of  keepinj;  a  gmQinfr-honsey  under  our  sta- 
tute?*, two  or  more    persons  may  be  iudicK'd  jointly,  and  one 

be  fonvicied  and  the  others  acquitted ib,  186 

7.  It  is  not  availrtble  in  error  upon  a  judgment  rendered  aji^ainst 
one  for  keeping  a  gaming  house,  that  the  jury  assessed  in 
their  verdict,  a  less  fine  than  is  prescribed  by  the  act.-.t6.        186 

8.  Where  a  statute  adopts  a  common  law  offence,  all  the  com- 
mon law  requirements,  in  defininjr  the  offence,  should  be  fol- 
lowed in  the  indictment..  .The  Slate  of  Jltahatna  vsMsence.     397 

9.  But,  when  a  statute  describes  an  act  as  a  crime  or  misde- 
meanor ofparticular  gi'ade,  the  indictment  need  not  state  the 
le^al  conclusion,  that  such  act  amounts  to  such  crime  or  mis- 
derneanor ib.  397 

10.  Thus,  in  an  indictment  for  mayhem,  it  is  not  essential  to 
charjre  the  offence  to  have  been  committed /e/ontous/i/. _  ^t6.      397 

11.  One  indicted  as  principal  in  the  second  degree  for  the  of- 
fence of  mayhem,  may  be  guilty  of  the  offence  of  beating  per- 
petrated by  the  principal  in  the  first  degree^  without  being 
guilty  of  the  mayhem.- .16.  397 

12.  So,  the  charge  of  a  Court,  that  if  the  principal  in  the  first 
degree  is  guilty  of  mayhem,  and  the  principal  in  the  second 
de<rree  has  aided  and  abetted  the  fij:ht..the  latter  would  also 

be  guilty  of  mayhem.  >wouId  be  too  broad. -t6.  397 

13.  The  statute  of  1807,  requiring  that  persons  accused  of  crim- 
inal offences,  shall  not  be  set  at  liberty  for  irregularity  in  the 
warrant,  or  on  account  of  imperfection  in  the  indictment,  &.c. 
applies  to  all  criminal  prosecutions,  whatever,  .whether  for 
offences,  capital  or  noL-.TAc  Slate  vs  Brown,  410 

14^  Indictments  framed  on  statutes,  must  conform  strictly  to  the 
words  of  the  enactment ib,  410 

15.  Thus,  an  indictment  under  the  statute  of  this  State,  for  steal- 
ing slaves,  omitting  an  allegation,  that  they  were  stolen  out  of^ 

or  from  the  possession  oj  the  master  or  owner,  .held  bad..  Ab.       410 

16.  The  act  of  1812,  upon  the  subject  of  abetting  ihe  rebellion  of 
slaves,  embraces  four  di.stinct  descriptions  of  offence: 

First.. For  a  free  person  to  be  aiding  and  assisting,  or  in 
any  wise  concerned  with,  a  slave  or  slaves,  in  any  actual  re- 
bellion or  conspiracy. 

Secondly. .  For  a  free  person  to  be  similarly  concerned  in 
any  meditated  rebellion  or  conspiracy. 

Thirdly.  .For  any  free  person,  in  any  manner,  to  advise, 
plot,  or  consult  wiih  any  slave  or  slaves,  for  the  purpose  of 
encouraging,  exciting,  aiding  or  assisting  any  such  insurrec- 
tion or  rebellion. 

Fourthly- -For  any  free  person,  in  any  manner  to  adviae. 
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plot,  or  corlsalt  with  any  slave  or  slaves,  for  the  purpose  ofen- 
couraging,  exciting,  aiding  or  assisting  an  intended  insurrec- 
tion or  rebellion. —  The  State  of  Mabama  vs  M^ Donald,  449' 

17.  Each  of  theforegoing  classes  embraces  several  offences— 'as 
in  the  first  class,  ''aiding  and  assfisting  a  slave  of  slaves,"  &c. 
is  one  offence;  to  be,  in  any  wise  concerned  with  a  slave  or 
slavesj"  &c.  is  another;  and  so  each  category  is  susceptible 

of  sub-divion. — ib.  449" 

18 .  To  render  one  guilty  of  the  offence  o(  ^^ aiding  and  asiUting^^^ 
&c.  a  slave  or  slaves,  in  a  meditated  rebellion  or  conspiracy, 
it'  would  not  be  essential  that  a  rebellion  or  conspiracy  should 
he  first  meditated  by  a  slave: — if  a  free  person  and  a  slave  are 
concerned,  it  is  immaterial,  with  whom  the  scheme  may  have 
originated..  .t6.  449 

19.  But  to  make  a  free  person  guilty  o(  advising ,  plotting  or  'con- 
stilling  with  a  slave  or  slaves,  for  the  purpose  of  encouraging 
any  insurrection  or  rebellion  under  that  act,  there  must  be  proof 

of  an'actual  or  meditated  rebellion,  by  a  slave  or  slaves ib.   449 

20.  Any  words  or  acts  of  a  free  person,  which  manifest  a  design 
to  effect  an  insurrection  or  rebellion,  if  employed  with  a  view 
to  such  result,  would,  it  seems,  be  sufficient  to  authorise  a 
conviction  for  advising,  &c.  an  intended  insurrection,  &c. with- 
out the  intention  originating  with  a  slave,  or  his  concurrence 

or  assent  being  obtained . — ib.  449 

21 .  And  such  intention  need  not  be  shewn  by  direct  and  positive 
proof,  where  inferrible  from  facts  aud  circumstanced  in  them- 
selves indicating  it. — ib.  449 

22.  That  advising,  plotting  or  consulting,  for  the  purpose  of  en-  ^ 
couraging,  exciting,  aiding  or  assisting  an  insurrection  or  re- 
bellionf  make  treason  in  tithor  nations,  which  offence  is  recog- 
nisefd  under  a  peculiar  definition  in  the  constitutions  of  the 
United  States  and  of  Alabama, — does  not  preclude  the  legis- 
lature from  denouncing  these  acts  as  a  distinct  offence,  pun- 
isiiable  capitally. — ib.  449 

£3.  The  right  of  protection  belongs  to  man  in  his  natural  state — 
It  extends  to  political  communities,  and  is  the  foundation  of 
the  moral  power  to  punish  crime,  or  provide  against  its  com- 
mission. The  right  to  punish  an  offence  actually  committed, 
includes  the  right  to  prevent,  by  imposing  adequate  sanctions. 
ib.  449 


DEEt. 

1.  A  plea  in  debt  in  an  action,  against  a  co-obligor  of  a  bond, 
(though  in  sftorl  by  consent,)  that  the  holder  was  requested 
to  sue  the  principal  in  time — should  state  that  the  debt  was 
lost  by  the  f^iiluro^  and  that  the  notice  was  in  writing. .  .Gayle 
vs  Randle.  2S2 

4P  71 
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S.  In  an  action  of  debt  against  the' keeper  of  a  ferry,  upon  his 
bond,  judgment  for  damages  only  is  good. — Bolts  vs  Bi^ges^ 
Judge  J  &c.  274 

DEEDS. 

l.That  part  of  the  ordinance  for  the  gov<»rnmpnt  of  <he  Territory 
of  the  United  States,  which  authorised  estates  to  be  conveyed 
by  deeds  of  release,  or  bargain  and  shIc,  attested  by  two 
witnesses  was  repealed  in  this  state,  by  implication,  by  the 
act  of  1803,  respecting  conveyances...  IViswali  vs  Rots  and 
Earle.  321 

t.  A  deed  of  lands  not  attested  by  witnesses,  but  acknowledged 
and  certified  according  to  the  provisions  of  the  act  of  1803,  is 
as  valid  as  if  executed  before  witnesses. — ib.  321 

3.  Where  a  deed  is  executed  to  one  in  trust,  it  is  not  essential 
to  its  validity,  that  a  corporation,  or  person  for  whose  benefit 
the  deed  is  made,  should  execute  or  express  an  assent  to  it :.  _ 
in  the  absence  of  proof  to  the  contrary,  the  assent  of  the  be* 
neficiary  will  be  presumed..  .t6.  321 

4.  Where  a  grantor  in  possession,  executes  a  conveyance  to  one 
as  a  trustee,  the  title  of  the  latter,  af)er  a  sale  under  the  trust 
deed,  c^n  not  be  defeated  by  evidence,  adduced  by  a  subse- 
quent purchaser  from  the  grantor — that  he  was  in  the  ad-* 
verse  possession  of  the  estate,  when  sold  and  conveyed  by  the 
trastee...«fr  331 

5.  One  taking  a  mortgage  of  lands,  af\er  the  mortgagor  has,  by 
previous  deed  conveyed  the  same  premises  to  a  trustee,  for 
the  payment  of  a  debt,  would,  under  a  foreclosure  and  deed 
under  it,  take  only  such  interest  as  the  mortgagor  has  left  ai^ 

ter  the  trust  deed  is  discharged. — ib.  321 

6.  A  sale  made  by  a  trustee,  under  a  trust  deed  to  pay  debts, 
would  not  be  void,  because  the  advertisement  of  the  sale 
omitted  to  specify  the  amount  of  the  debt  for  which  the  pro- 
perty was  sold — ib,  321 


DEMURRER. 

1  Upon  general  demurrer  to  a  declaration,  containing  one  good 
count,  and  others  defective — the  plaintiff  is  entitled  to  judg> 
ment,  unless  there  be  a  misjoinder  of  actions. —  ChandUr  vs 
Holloway,  1 7 

2.  By  our  statute,  a  demurrer  to  a  bill  in  Equity  is  no  admission 
of  the  truth  of  the  allegations  in  the  bill;  and  it  is  error,  to 
enter  a  decree  in  a  case  where  the  bill  has  been  demurred  to 
without  an  answer  of  the  defendant,  or  a  decree  pro  eof^esso. 
Forrest  et  a/,  vs  Robinson  ex^or.  44 

3.  The  principle  which  gives  a  right^of  demurrer  to  each  of  se- 
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T6ra1  counts,  authorises  also  a  demurrer  to  each  ofseveral  as- 
signments of  breaches  upon  a  bond.— J3o/<«  et  al,  vs  BridgtSf 
jud^i'j  Sfc,  274 

4.  OiiiiMsion  to  make  profert  of  a  bond,  can  only  be  reached  bj 
special  deinuiit^r. — 16.  274 

6.  The  rule,  that  if  llicre  be  one  good  count,  coupled  with  oth- 
ers bud,  a  demurrer  to  the  whole  declaration  will  be  overrul- 
ed, provided  there  be  not  a  misjoinder  of  actions — prevails 
also  io  error  ,-^  Chamberlain  vs  JOarmigton.  515 


DEMURRER  TO  EVIDENCE. 

1.  Where  the  truth  of  evidence  adduced  to  support  an  issue,  is 
admitted  by  a  defendant,  but  its  legal  efiert  denied,  such  de- 
fendant has  a  right  to  demur  to  the  evidence:  and  the  plaio- 
titf  in  such  case,  would  be  compelled  either  to  join  in  the  de- 
murrer, or  to  waive  the  testimony..  ^Alexander  vs  Fitzpatrick,    405 

2.  Fur  the  refusal  of  an  inferior  Court,  in  a  proper  case,  to  co  ii- 
pel  a  party  to  join  in  a  demurrer  to  evidence,  or  waive  the 
evidence,  error  will  lie...i6.  405 

3.  I'hough,  tl  aeemsy  that  a  party  would  not  be  permitted  to 
complam  in  error,  of  the  rejection  of  a  demurrer  to  evidencei 
where  the  record  showed  it  to  be  frivolous.,  .ib  405 


DEPOSITION. 

1.  To  authorise  testimony  to  be  used  on  a  trial  at  law  to  be  tar 
ken  by  depoisition,an  attidavit  isedsential,8howing  the  grounds 
rendering  the  deposition  nocessary.-^jrsy^atn  vsGoar,  ocimV.  44l 

2.  And  an  affidavit  can  not  be  dispensed  with,  by  shewing  that 
the  adverse  party  had  notice  of  the  issuance  of  the  deposition. 
-.t6.  441 

3.  A  commission  to  take  testimony  by  deposition,  can  not  be  is- 
sued in  blank  J — but  before  leaving  the  clerk's  handS|  must  be 
directed  to  one  or  more  persons..  .t6.  441 


DEVASTAVIT. 

1.  Chancery  will  not  lend  its  aid  to  enforce  the  payment  of  debts 
due  from  an  estate  out  of  such  portion  thereof  as  has  regular- 
ly passed  into  the  hands  of  heirs  and  distributees,  where  the 
representative  has  committed  a  dtvoilavit^  until  the  ordinary 
le^al  remedies  have  been  employed,  unnuccessfully,  agniost 
the  representative  and  his  sureties... Pi^A:e  vs  Starcy  eial.  52 


DISCONTINUANCE. 

1 .    Where    suit   is    commenced    apainst   two,   and     upon    the 
death  of  one  it   is   prosecuted   against  his   representatives, 
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without  noticing  the  survivor— a  discontinuance  as  against  the 
latter,  ensues.. .  Gayle  and  Heuslisy  adm^ors  vs  Agee,  507 


DISTRIBUTION. 

1 .  Cases  may  pre.sent  themselves  before  the  Orphans'  Court, 
where  that  Court  might  properly  pass  upon  the  account  of  the 
executor,  and  yet  have  no  power  to  order  distribution..  .Por- 

i%3  vs  Creagk,  ex^or,  332 

2.  Thus,  where  a  testator,  by  last  will,  vested  the  management 
of  the  estate  in  his  wife,  and  authorised  certain  property  to 
be  divided,  under  her  direction,  .giving  to  some  heirs,  slaves, 
to  some,  money,  and  making  the  share  of  others  depend  upon 
a  certain'  event . .  it  was  held,  under  the  facts,  that  the  Or- 
phans' Court  had  no  power  to  order  a  distribution..  Ah.  332 

,3.  A  is  in  the  posession  of  slaves  in  which  he  has  a  life-estate — 
the  reversion  to  B . .  B  dying,  C,  his  widow,  and  another, 
jointly  take  administration  of  his  estate;  and  C,  after  the  death 
of  the  co-administrator,  intermarries  with  D.  A  and  C  pos- 
sess themselves  of  the  estate  of  B;  and  afterwards  A  dies,  and 
D  takes  administration  on  his  estate  jointly  with  another,  who 
afterwards  dies,  leaving  D  sole  administrator.  D  and  C  be- 
ing hu^l)a^d  and  wife,  take  possession  of  the  slaves,  in  whom 
A  had  a  life  estate  and  B  the  reversion.  On  a  bill  filed  by  B's 
distributees,  it  was  holden. 

First.  .That  the  possession  of  the  slaves  should  be  consider- 
ed as  held  under  the  administration  of  B's>estate;  and  that  ad- 
mitting D  and  C  to  have  taken  possession  of  them,  as  part  of 
the  estate  of  A,  yet  in  equity,  they  would  be  held  to  be  re- 
mitted to  the  title  of  B;  and  that  they  were  accountable  to 
the  distributees  of  B,  and  could  not  allege  a  tortious  conver- 
sion, to  evade  the  distribution. 

Secondly.  .That  as  A,  in  his  life-time,  had  possessed  him- 
self of  a  part  of  the  estate  of  B,  and  was  accountable,  in  his  life 
time  to  the  administrators  of  B,  for  the  same:  and  the  two  ad- 
ministrations after  the  death  of  A,  being  vested  in  the  same 
'  person,  the  latter  would  be  held,  in  equity,  to  have  retained 
out  of  the  estate  of  A,  what  was  due  to  the  estate  of  B,  and 
was  accountable  in  equity,  to  the  distributees  of  B,  on  the 
ground,  that  there  was  no  remedy  at  law,  as  long  as  the  ad- 
ministrations of  A's  and  B's  estates  were  joined  in  the  same 
person;  and  that  as  the  same  person  had  possession  of  both 
estates^  he  would  be  presumed  to  have  retained  out  of  A's 
estate,  what  was  due  to  the  estate  of  B^  whether  it  existed  as 
a  debt,  or  unliquidated  damages. 

Thirdly-That  while  the  equities  of  the  bill  might  be  enforced 
against  D,  administrator,  in  right  of  his  wife,  G,  of  B's  estate 
.  .yet,  it  did  not  foUow,that  D,as  the  administrator  of  A,  was 
released;  or  that  there  was  no  equity  against  him:  but  as  the 
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bill  sought  to  establish  the  liability  of  the  estate  of  A,  and  not 
alone  to  call  on  A's  administrator,  as  a  trustee,  to  distribute 
the  effects,  it  was  necessary  to  make  A's  administrator  a  party, 
l^ourlhly.  »That  the  bill  being  filed  to  eflect  distribution  of 
B^s  estate,  and  no  liability  being  sought  to  be  enforced  against 
it,  there  was  no  necessity  to  make  the  admininstrator  c/c  bonis 
non,  of  B's  estate,  a  parly.-  -  Drauf^kon  vs  Frenches  adm^r,  352 
4.  The  representative  of  an  administrator,  is  liable  directly  to  a 
creditor  or  distributee,  for  assets  of  an  estate,  wasted  or  con- 
verted by  bim..  Ab  352 


DIVORCE. 

1 .  Adultery  charged  in  a  bill  filed  in  Chancery,  for  divorce, 
while  not  necessary  to  be  established  by  direct  testimony, 
should  be  shewn  by  such  facts  as  would  lead  to  the  inference, 
as  a  necesary  conclusion^  that  it  had  been  perpetrated.  _  .Rick- 

<   ardson  vs  Richardson.  467 

2.  Where  a  bill  filed  to  effect  a  divorce,  charged  adultery, 
against  the  defendant  with  one,  who  was  proved  to  have  been 
a  widow,  at  whose  house  the  defendant  occasionally  stopped, 
in  passing  the  road,  who  had  bastard  children,  reputed  to  be 
those  of  defendant;  and  whom  defendant  removed  to  near  his 
dwelling,  he  frequently  being  seen  at  her  house,  and  paying 
for  a  loom  set  up  there;  and  whom  the  witnesses  supposed, 

Jrom  circwnslancts^  might  have  lived  in  adultery  with  the  de- 
fendant;— it  was  held  that  these  circumstances  did  not  make 
out  the  adultery,  with  the  certainty  required  by  the  rule  es- 
tablished in  Chancery.. -i6.  467 
d.  The  admission  or  confession  of  a  defendant  in  his  answer, 
cannot  establish  adultery,  or  authorise  Chancery  to  decree 
in  reference  to  it,  without  proof  of  the  fact ib.  467 

4.  And  this  rule  applies  in  cases  of  divorce,  either  a  vinculo  or 

a  mensa  el  thoro ib .  467 

5.  This  Court  recognizes  the  doctrine,  that  an  adulterer  cannot 
renist  a  sentence  of  divorce,  by  setting  up  desertion ib  467 

6.  Chancery  will  not  award  costs  against  a  wife,  who  files  a  bill 
for  divorce — though  she  niay  be  unable  to  prosecute  the  case 

to  a  successful  issue — ib,  467 

7.  And  it  seems,  it  will  direct  the  husband  to  pay  over  to  the  pro- 
chien  ami  funds,  sufficient  to  prosecute  the  suit  to  a  final  hear- 
ing: and  will  award  the  wife,  aiiment,  pendente  lite, — ib.  467 


ERASURE. 

1.  A  credit  entered  on  the  back  of  a  bond,  which  is  legible, 
though  shewing  some  evidence  of  an  attempt  to  erase  it,  ia 
good  evidence  of  payment  to  its  extent,  until  disproved... 
Clark  and  Lindsay  vs  Simmons,  14 
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ERROR,  AND  WRIT  OF. 

1.  Entidiiig  a  declaration  as  of  a  term  subsequent  to  that,  to 
which  Uie  writ  is  returnable,  is  not,  in  this  iStule,  a  ucHcl 
availabl(>,  in  error Chandttr  \s>  Idolloivay.  II 

2.  A  decree  erroneous,  merely  on  account  ot' parties  in  interest 
not  bein^  brought  into  the  Court  below.  _will  not  be  reversed 
^.  .it  appearing  regular  as  to  the  parties  taking  the  writ  ofer- 
r«>r Buuipass  tl  al.  vs  IVcbb,  $o 

3.  A  decree  in  Chancery,  which,  though  disposing  of  the  main 
principle*^  of  the  case,  directs  an  enquiry  by  a  commiiwioner 
as  to  matters  which  require  report  to  a  subsequent  term,., 
and  contains  no  decree  fur  costs;,  .is  not  such  a  decree  as 
will  sustain  a  writ  of  error..  ^Garrard  et  al  vs  Webbetai       "3 

4.  That  judgment  is  rendered  upon  motion  to  qwsk  iht  tent, 
when  the  /;ro/;n' judgment  would  be,  upon  fion-:fuU,.. IB  uo  er- 
ror.. .Z/auot/t,  «^c.  vs  Rail  Road  Company,  1^^ 

6.  ^'o  appeal  or  writ  of  error  lies  to  the  Circuit  Caurt,  from  a 
decisi.tn  of  the  Court  of  commissioners  of  revenue  and  roads, 
on  the  establishment  of  a  terry  ..RUks  vs  Hall,  ^'^ 

6.  it  is  not  available  in  error  upon  a  judgment  rendered  against 
one  for  keeping  a  garr.ing  house,  that  the  jury  assessed  \n 
their  verdict,  a  less  tine  than  is  prescribed  by  the  act...C(;ri/ 
vs  The  Siate.  185 

7.  The  personal  representative  of  a  mortgagor,  is  an  essential 
]wi'-iy  in  a  suit  to  foreclose — but  if  he  appears,  (without  for- 
mal order,)  and  asks  and  obtains  time  to  answer,  he  is  estop- 
ped, in  error,  from  alleging  the  absence  of  proceediugs to 
make  him  a  party...  If'iLiins  ^  Hall  vs  fVilkins.  •^' 

8.  It  is  not  sutbcient  merely  to  object  to  the  competency  of  a 
witnefw  introduced  on  a' trial  in  oider  to  render  his  admission 
available  in  error,  .exception  in  such  case,  should  be  taken  to 
the  opinion  of  the  Court  overruliug  the  objectiuD.- .i^an/r ^ 
JRaoama  vs  M^Dadt.  252 

9.  I  his  Court  can  not  consider  inBtmctions  made  by  an  inferior 
Court,  in  relation  to  a  deed,  which  is  Dot  set  out  in  tiie  re- 
cord, nor  its  provisions  stated... t6.  ^' 

10.  To  authorise  this  Court  to  consider  errors,  assigned  upon 
the  transcript  of  a  record,  such  transcript  must  appear  to  be  ^ 
properly  attested  by  the  Q\eTk... Kennedy  vs  Spencer* 

11.  But,  where  the  transcript  of  a  record  is  on  file,  though  ijn- 
p(?rfect  as  to  the  attestation  of  the  Clerk,  the  judfjinent  ^^ill 
not  be  afhrmed  on  cerliticate,  at  the  first  term. — The  practice 
ill  such  case,  authorising  a  certiorari ib, 

12.  Where  thedeatii  of  a  plaintitfin  error  is  suggested,  and  no 
personal   represen'ative    afterward    appears,  the  suit  will  be 
abated: — but  judgment  can  not,  in  such  case,  be  rendered 
agtiinsi  the   sureties  to  the  writ  of  error  bond.— £j»g^t*^  ^*  , 
Andrews. 
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13.  Wh*»re  the  competency  of  matter  offered  as  testimony,  de- 
pends upiin  a  fact  of  which  there  is  no  pronf,  or  nflVr  (»!*  proof 
.  -it  is  not  error  for  a  Court  to  reject  it-_  IVmicall  vs  Ross  and 
Et'le.  :321 

11.  i)ue  ex  ecu  or  complaining  of  the  jiiilcmeni  or  c^^^'Te  af  *^  e 
Orphans'   Court,  rendered  H<iain.-t  several  execu'tirs  jnintiv, 
can  not  prosecute  a  writ  of  error,  without  usirijj  the  name  of 
all;   which  he  may  do,  without  tiie   consent  of  the    others... 
Poriis  vs  Crea^hy  ex^or.  332 

15.  A  writ  of  error  to  a  decree  or  jud^rment  apainst  three  execu- 
tors, prosecuted  only  in  the  name  of  one,  should  be  dismiss- 
ed on  the  mere  act  of  the  Cotirt  itself. ..t6.  332 

16.  A  judjjment  or  verdict,  for  an  amount  greater  than  is  autho- 
rised by  the  cause  of  action  dued  on,  can  not  be  reached  in 
error.- .£ra»«  VR  BnJ^r*.  348 

17.  Such  matter,  it  seems,  can  only  bo  taken  advantage  of,  by 
application  for  a  new  trial.  .t6.  348 

18.  For  the  refusal  of  an  inferior  Court,  in  a  proper  case,  to 
c«>mpel  a  party  to  join  in  a  demurrer  to  evidrnce,or  waive  the 
evidence,  error  will  lie Jllexander  vs  Filzpairivk,  405 

19.  Though  it  seft»«, that  a  party  would  not  be  peimitted  to  com- 
plain in  error,  of  a  rejection  of  a  demurrer  to  evidence,  where 

the  record  showed  it  to  be  frivolous,.  Ab,  405 

20.  A  writ  of  error,  not  shewing  the  term  to  which  returnable, 
may  be  amended  by  its  teste,  or  the  bond  or  citation.. -Li(ofl» 
yuMalone.  414 

21.  Where  a  writ  issued  against  one,  by  the  name  of  *' Wat- 
kins,^'  and  Ke  was  declared  against,  by  the  name  of  ^^  Wat- 
son," it  was  held,  that  after  objection  to  a  note  signed  "  Wat- 
kins,"  offered  to  the  jury  under  the  general  issue,  the  suffVr- 
int;  an  amendment  ot  the  declaration,  was  error... /fa/A;in«  va 
Canter  berry  415 

22.  It  is  good  cause  for  the  dismis.«al  of  a  writ  of  error,  that  it 
recites  the  names  of  persons  not  parties  to  the  suit,  as  shewn 

by  the  transcript..  _f?<i6fW«  vs  Taylor  el  aL  421 

23.  And  this,  even  after  appearance  and  joinder  in  error,   ib.      421 
2  1.  The  rule,  that  if  there  be  one  good  count,  coupled  with  oth- 
ers bad,  a  demurrer  to  the  whole  declaration  will  be  overrul- 
ed, providc^d  there  be  not  a  misjoinder  of  actions  ..  prevails 
also,  in  erri»r ChaMberlain  vs  Darringlon,  515 

25.  An  inferior  Court  will  not  be  held  to  have  committed  error, 
in  refusing  a  charge,  no  ground  to  sustain  which  has  been  laid 
l)y  evidence t6.  515 

2G.  The  practice  of  bringing  before  this  Court  voluminous  books 
or  papers,  by  attaching  them  to  the  bill  of  exceptions,  or  as 
roferences,  is  irregular  and  improper..  .16.  615 

27.  Such  parts  of  records,  books  or  documents  as  are  pertinent 
to  matters  to  be  considered  in  the  appellate  Court,  should  be 
inserted  in  the  bill  of  exceptions..  .il\  6\h 
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ESCAPE, 

1.  An  action  upon  the  case  lies  against  a  sheriff  for  the  escape 
of  a  defendant,  under  proceedings  for  an  unlawful  detainer, — 
notwithstanding  the  penalty  given  hy  statute  against  a  sheriff 
by  the  act  of  1805. — Sawtjcr  vs  Ballew.  116 

ESTATE. 

1.  Where  A  and  B,  being  co-partners,  received  consignment  of 
goods  from  C,  up  to  (he  period  of  a  dissolution  of  the  firm; 
Rnd  A  having  died,  B  became  the  administrator  and  C  con- 
tinued his  consignments  to  B,  in  the  firm  name,  and  subse- 
quently obtained  a  judgnrent  at  law  against  B,  as  surviving  co- 
partner,— on  a  bill  filed  hy  C,  to  co.npel  payment  of  such 
judgment  from  B,  the  sureties  to  his  bond,  and  the  distribu- 
tion of  A^s  estate,  to  whom  their  shares  had  regularly  passed, 
it  was  held, 

First — That  the  firm,  under  the  facts,  wjis  not  to  be  charged, 
in  Chancery,  with  the  accounts  raised  in  the  firm  nanre,  after 
notice  of  the  dissolution,  on  the  agency  alone  of  R. 

Secondly — That  B's  interest,  under  the  circumstances,  be- 
ing  balanced,  he  was  a  competent  witness  in  the  cause..  .Pyke 
vs  Searcy  et  al.  52 

^.  Chancery  will  not  lend  its  aid  to  enforce  the  payment  of 
debts  due  from  an  estate,  out  of  such  portion  thereof  as  has 
regulnrly  passed  into  the  hands  of  heirs  and  distributees, 
where  the  representative  has  committed  a  devastavit^  until  the 
ordinary  legal  remedies  have  been  employed,  unsuccessful ly, 
against  the  representatives  and  his  sureties. -t6.  52 

3.  An  agreement  by  one,  holding  claims  against  an  estate,  on 
account  of  the  debt  of  a  firm,  (the  survivor  of  which  is  the 
administrator),  .to  {Arbitrate  the  claim;  which  is  done,  and  the 
award  made  the  judgment  of  the  Court,  whereby  day  is  given 
the  survivor,  will  operate  a  discharge  of  the  administration 
sureties,  and  of  the  distributees,  from  all  original  liability  of 

the  intestate,  in  respect  to  the  claim ib.  52 

4.  A  citation  to  an  administrator,  calling  upon  him  to  sheW 
cause  why  judgment  nod  execution  should  not  be  awarded 
against  him,  fur  the  distributive  share  of  one  in  an  estate,., 
must  set  out  the  previous  proceedings  had  in  the  settlement 

of  the  estate. —  Welch  ^  adin^r  vs  fValker  et  ux.  120 

5.  A  is  in  possession  of  slaves,  in  which  he  has  a  life  estate., 
the  reversion  to  B  . .  B  dying,  C,  his  widow,  and  another, 
jointly  take  administration  of  his  estate;  and  C,  af\er  the 
de:itb  of  her  co-administrator,  intermarries  with  D.  A  and 
C  possess  themselves  of  the  estate  of  B;  and  afterwards,  A 
dies,  and  D  takes  administration  on  his  estate,  jointly  with 
another  who  afterwards  dies,  leaving  D  sole   adminiMrator. 
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D  and  C  being  husband  and  wife,  take  possession  of  the  slaves, 
in  whom  A  had  a  life  estate  and  B  the  reversion.  On  a  bill 
filed  by  B's  distributees,  it  was  holden, 

First.  .That  the,  possession  of  the  slaves  should  be  consider- 
ed as  held  under  the  administration  of  B's  estate;  and  that  ad- 
mitting D  and  C  to  hav^  taken  possession  of  them,  as  part  of 
the  estate  of  A,  yet  in  equity,  they  would  be  held  to  be  re- 
mitted to  the  title  of  B;  and  that  they  were  accountable  to 
the  distributees  of  B,  and  could  not  allege  a  tortious  conver- 
sion, to  evade  the  distribution. 

Secondly.  .That  as  A,  in  his  life-time,  had  possessed  him- 
self of  a  part  of  the  estate  of  B,  and  was  accountable,  in  his  life 
time  to  the  administrators  of  B,  for  the  same:  and  the  two  ad- 
ministrations  afler  the  death  of  A,  being  vested  in  the  same  ' 
person,  the  latter  would  be  held,  in  equity,  to  havo  retained 
out  of  the  estate  of  A,  what  was  due  to  the  estate  of  B,  and 
was  accountable  in  equity,  to  the  distributees  of  B,  on  the 
ground,  that  there  was  no  remedy  at  law,  as  long  as  the  ad- 
ministrations of  A's  and  B's  estates  were  joined  in  the  same 
person;  and  that  as  the  same  person  had  possession  of  both 
estates,  he  would  bo  presumed  to  have  retained  out   of  A's  . 
estate,  what  was  due  to  the  estate  of  B,  whether  it  existed  as*  . 
a  debt,  or  unliquidated  damages. 

Thirdly-That  while  the  equities  of  the  bill  might  be  enforced 
against  t),  administrator,  in  right  of  his  wife,  C,  of  B's  estate 
.  .yet,  it  did  not  follow,  that  D,  as  the  administrator  of  A,  was 
released,  or  that  there  was  no  equity  against  him:  but  as  the 
bill  sought  to  establish  the  liability  of  the  estate  of  A,  and  not 
alone  to  call  on  A's  administrator,  as  a  trustee,  to  distribute 
the  effects,  it  was  necessary  to  make  A's  administrator  a  party. 

Fourthly-  .That  the  bill  being  filed  to  efiect  distribution  of 
B's  estate,  and  no  liability  being  sought  to  be  enforced  against 
it,  there  was  no  necessity  to  make  the  admininstrator  de  bonis 
noriy  of  B's  estate,  a  party.. .  Drangkon  vs  Frenches  adm*r.        S5Q 

6.  The  representative  of  an  administrator,  is  liable  directly  to  a 
creditor  or  distributee,  for  assets  df  an  estate,  wasted  or  con- 
verted by  him... t6  352 

7.  One  who  is  an  administrator  of  an  estate,  in  right  of  his  wife, 
does  not  have  his  character  so  changed  by  her  decease,  as  to 
render  it  necessary  to  revive  proceedings  in  eqnity  (commen- 
ced in  her  life-time  against  both,)  by  a  supplemental  bill, 
charging  him  as  executor  de  son  forty  of  such  estate..  Ab.  S52 

ESTATES   FORFEITED. 

1 .  Estates  granted  by  government,  subject  to  forfeijture,  upon  a 
future  condition — in  the  event  of  their  forfeiture,  no  entry  or 
other  act  is  necessary,  jn  order  to  divest  the  estate  out  of  the 
grantee.— -irenn€(2i/  and  Moreland  vs  heirs  of  JM'  Cartney .  141 

4P  72 
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ESTATES  GRANTED  BY  GOVERNMENT. 

1.  Estates  granted  by  government,  subject  to  forfeiture,  upon  a 
future  condition,  in  the  event  of  their  forfeiture,  no  entry  or 
other  act  is  necessary,  in  order  to  divest  the  estate  out  of  the 
grantee.  — Kennedy  and  Moreland  ys  heirs  of  M*  Cartmy .  141 

ESTATES,  SETTLEMENT  OP. 

1.  In  proceedings  before  the  Orphans'  Court,  on  the  settlement 
of  estates,  such  entries  should  be  made,  as  to  show — at  whose 
instance  settlements  are  ordered — what  representatives  ap- 
pear before  the  Court,  and  who  claim  under  the  estate,  and 

are  actors  in  the  cause. — Portis  vs  Creaghy  ex^or.  332 

2 .  Cases  may  present  themselves  before  the  Orphans'  Court, 
where  that  Court  might  properly  pass  upon  the  account  of  the 
executor,  and  yet  have  no  power  to  order  distribution..  Lib.      33S 

3.  Thus,  where  a  testator,  by  last  will,  vested  the  management 
of  the  estate  in  his  wife,  and  authorised  certain  property  to 
be  divided,  under  her  direction,  .giving  to  some  heirs,  slaves^ 
to  some,  money,  and  making  the  share  of  others  depend  upon 
a  certain  event . .  it  was  held,  under  the  facts,  that  the  Or- 
phans' Court  had  no  power  to  order  a  distribution..  Ab,  332 

EVIDENCE. 

1.  One  whose  property  haa  been  levied  on  in  attachment,  is  a 
competent  witness  to  show  a  sale  of  the  same  property  to  a 
vendee  previous  to  the  levy,  .it  not  appearing  that  a  sale  of 
the  property  has  been  made,  and  the  proceeds  applied  to  the 
satisfaction  of  a  final  judgment  against  the  defendant  in  the 
attachment..  .Holman  vs  ^meU  et  al,  63 

S.  Improper  conduct  in  arbitrators,  in  their  award,  may  be  shewa 
by  direct  testimony,  or  by  such  a  state  of  facts  as  lead  the 
mind  to  the  conclusion  that  an  award  has  been  influenced  by 
dishonest  motives — Bumpcua  et  al,  vs  Webb,  65 

3.  Evidence,  in  impeaching  an  award,  shewing  a  mere  mistake 

of  law  or  fact,  in  rendering  the  award,  is  not  competent..  .«6.      65 

4.  Matters  of  evidence,  which  can  not  be  replied  as  an  estoppel, 
but  which  must  be  relied  on,  if  at  all,  as  evidence  under  an 
%88uej  may  properly  be  admitted  under  a  replication,  taking 
issue  to  the  country,  to  a  plea  which  improperly  concludes 
with  a  verification . — M"* Broom  et  al.  vs  the  Governor j  vse  Sfc.     90 

5.  It  seems,  that  in  trespass  to  try  titles,  the  record  of  a  pre- 
vious suit  between  the  ancestor  of  the  plaintiff,  and  the  de- 
fendant, for  the  same  premises — might  be  good  evidence  to 
show  notice  to  the  latter  of  a  paramount  title,  in  order  to  fix 
a  period  from  which  the  plaintiff  is  entitled  to  recover  dama- 
ges for  the  occupancy  of  the  premises... £ennecly  and  More-- 
land  vs  heirs  of  AT  Cartney.  14 1 
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6.  The  depoBitioQ  of  a  husband,  taken  in  a  Chancery  cause,  in 
which  the  wife  is  a  party,  is  not  competent  as  testimony,  eith- 
er for  or  against  her..  ^ScMler  ei  uk  et  al  vs  Houston  S^  CrilUs' 
pie.  208 

7.  A  bill  of  lading  not  declared  upon  is  not  evidence,  in  an  ac- 
tion to  recover  for  goods  lost  by  a  carrier,  without  proof  of  its 
execution..  ^Peeks  vs  Dinsmore  et  ah  212 

8.  Where  a  bill  of  lading  is  produced  in  an  action  to  recover 
for  goods  lost  by  a  carrier,  such  production  is  an  admission, 
that  the  undertaking  of  the  carrier  is  in  writing — and  parol 
proof,  that  the  goods  carried  were  shipped  by  the  shipper,  as 

*be  agent  of  the  plaintiff,  is  not  admissible.  ~ib.  212 

9.  In  an  action  to  recover  for  goods  lost  by  a  carrier,  evidence, 
that  the  goods  were  shipped  in  the  name  of  one,  as  the  agent 
of  the  plaintiiT.  .and  were  the  property  of  the  plaintiff,  .is  not 
testimony  alone  of  an  undertaking  to  carry.  .t6.  212 

10.  Evidence  of  a  general  tmpre«aton,  that  defendants  are  the 
editors  of  a  paper,  in  which  a  libel  is  charged  to  be  published, 
is  not  testimony  that  they  are  joint-partners  and  editors  there- 
of.— Simpson  vs  WUey  et  al.  215 

11.  The  protest  upon  a  bill  of  exchange  is  evidence  of  the  facts 
of  a  demand,  &c.,  unless  these  facts  be  put  in  issue  by  other 
testimony... JIfoore  vs  C/tftnenls.  227 

12.  In  a  proceeding  for  unlawful  detainer,  by  A,  for  the  use  of 
B,  a  demand  by  B,  in  his  own  name,  is  not  evidence  of  the  de- 
mand required  before  the  jury. — Kennedy  vs  Hitchcock.  230 

13.  A  decree  can  not  be  rendered  in  Chancery  upon  a  bill  to 
foreclose  a  mortgage,  ordering  a  sale,  without  production  of 
the  mortgage  deed,  and  proof  of  its  execution...  FFi(ibn»  and 
Hall  vs  Wilkins.  .  245 

14.  A  judgment  pro  cof^essOy  in  a  Chancery  cause,  will  not  au- 
thorise a  decree  without  proof.,  .ib.  245 

15.  Where  the  competency  of  matter  offered  as  testimony,  de- 
pends upon  a  fact  of  which  there  is  no  proof,  or  offer  of  proof 

.  .it  is  not  error  for  a  Court  to  rejei^t  it. .  Wiswall  vs  Ross  and  ' 
Earle.  '  32  f 

16.  Testimony  having  any  legal  effect  in  a  cause,  can  not,  in  re- 
spect to  its  weight,  as  proving  a  fact,  be  determined  by  the 
Court.  But,  whether  evidence  tends  to  prove  what  is  perti- 
nent to  an  issue,  may  properly  be  considered  by  the  Court.. . 

ib.  321 

17.  Where  the  truth  of  evidence  adduced  to  support  an  issue, 
is  admitted  by  a  defendant,  but  its  legal  effect  denied,  such 
defendant  has  a  right  to  demur  to  the  evidence:  and  the  plain- 
tiff in  such  case,  would  be  compelled  either  to  join  the  demur- 
rer, or  to  waive  the  testimony.-  .Alexander  vs  FilzpatHck.        405 

18.  For  the  refusal  of  an  inferior  Court,  in  a  proper  case,  to  com- 
pel a  party  to  join  in  a  demurrer  to  evidence,  or  waive  the 
evidence,  error  will  Iie--t6.  .  40.? 
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19.  Though^  U  seems  J  that  a  plirty  would  not  be  permitted  to 
complain,  in  error,  of  the  rejection  of  a  demurrer  to  evidence, 
where  the  record  showed  it  to  be  frivolous-  Ab,  405 

20.  Where  one  has  declared  in  assumpsit  in  two  counts,  .upon  a 
special  agreement,  and  upon  a  quantum  meruit,  for  work  and 
labor,,  .the  staiement  of  the  plaintiff's  counsel,  in  his  hearing, 
that  by  reason  of  the  absence  of  a  witness,  the  special  con- 
tract could  not  be  proved,  but  that  it  would  be  waived,  and 
they  would  proceed  to  trial  upon  the  common  count,.. would 
not  be  sufficient  to  exclude  evidence,  adduced  in  support  of 
the  common  count... £/air,  Vender  fy  Wiscott  vs  Jisbury,        43a 

21.  The  plea  of  non-assumpsit,  to  an  action  by  one,  as  adminUira- 
tor,  admits  the  plaintiflf's  right  to  sue  in  that  capacity;  and 
obviates  the  necessity  of  proof  to  that  point.  .  Worskam  vs 
Goar,  adm'r.  44  i 

22.  In  cases  where  it  is  necessary  to  resort  to  the  post  office,  as 
a  medium  of  giving  notice  to  an  indorser,  it  should  be  shewn, 
that  notice  was  sent  io  the  office  nearest  the  party's  residence, 
or  that  through  ignorance  of  such  place  of  residence,  proper 
diligence  being  used,  notice  was  sent  to  a  supposed  place  of 
residence,  or  to  where  a  party  was  in  the  habit  of  receiving 
his  letters.—- ifr.  441 

23.  To  authorise  testimony  to  be  used  on  a  trial  at  law  to  be  ta- 
ken by  deposition,  an  affidavit  is  essential,  showing  the  grounds 
rendering  the  deposition  necessary.,  ^ib,  441 

24.  An  affidavit  cannot  be  dispensed  with,  by  shewing  that  the 

»  advers^  party  had  notice  of  tbe  issuance  of  the  deposition  .-ti.  441 

25.  A  commission  to  take  testimony  by  deposition,  can  not  be  is- 
sued in  blank;,  .but  before  leaving  the  clerk's  hands,  must  be 
directed  to  one  or  more  persons.,  .ib.  441 

26.  A  plaintiff  does  not  lose  the  right  to  open  and  conclude  the 
argument  of  a  cause,  by  the  failure  of  the  defendant  to  ofier 
evidence... tb.  441 


EXECUTION. » 

1.  The  selling  by  a  sheriff  under  execution,  of  more  of  the  goods 
of  a  defendant,  than  are  sufficient  to  satisfy  the  process., 
will  render  him  liable,  (to  the  extent  of  the  additional  goods 
sold,)  to  the  action  of  trespass..  .i2o6er(s  vs  Beeson,  1^4 


BXEGDTDRSAND     ADMINISTRATORS. 

1.  Where  A  andB,  being  co-partners,  received  consignment  of 
goods  from  C,  up  to  the  period  of  a  dissolution  of  the  firm; 
and  A  having  died,  B  became  the  administrator  and  C  con- 
tinued his  consignments  to  B,  in  the  firm  name,  and  subse- 
quently obtained  a  judgment  at  law  against  B,  as  surviving  co- 
partner,— on  a  bill  filed  by  C,  to  compel  payment   of  such 
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judgment  from  B^  the  sureties  to  his  bond,  and  the  distribu- 
tion of  A's  estate,  to  whom  their  shares  had  regularly  passed, 
it  was  held, 

First — That  the  firm,  under  the  facts,  was  not  to  be  charged, 
in  Chancery,  with  the  accounts  raised  in  the  firm  name,  after 
notice  of  the  dissolution,  on  the  agency  alone  of  B. 

Secondly-r-That  B's  interest,  under  the  circumstances,  be- 
ing balanced,  he  was  a  competent  witness  in  the  cause..  ,Pyke 
vs  Searcy  et  al,  52 

2.  Chancery  will  not  lend  its  aid  to  enforce  the  payment  of 
debts  due  from  an  estate,  out  of  such  portion  thereof  as  has 
regularly  passed  into  the  hands  of  heirs  and  distributees, 
where  the  representative  has  committed  a  devastavity  until  the 
ordinary  legal  remedies  have  been  employed,  unsuccessfully, 
against  the  representative  and  his  sureties..  Ab,  52 

3.  An  agreement  by  one,  holding  claims  against  an  estate,  on 
account  of  the  debt  of  a  firm,  (the  survivor  of  which  is  the 
administrator).. to  arbitrate  the  claim;  which  is  done,  and  the 
award  made  the  judgment  of  the  Court,  whereby  day  is  given 
the  survivor,  will  operate  a  discharge  of  the  administration 
sureties,  and  of  the  distributees,  from  all  original  liability  of 
the  intestate,  in  respect  to  the  claim..  .t6.  52 

4.  In  an  action  by  a  plaintiff  in  a  judgment  to  recover  of  a  sher- 
iff's sureties,  money  received  thereon,  by  the  sheriff's  depu- 
ty,— notice  to  the  sheriff's  administrator,  that  in  the  event  of 
a  pending  suit  being  determined  against  the  plaintiff  in  the 
judgment,  the  estate  of  the  sheriff  would  be  held  liable,  held 
sufficient,  without  the  production  of  the  receipts  signed  by  the 
deputy,,  .the  sheriff,  under  such  notice,  appearing  and  defend- 
ing the  suit..  .M* Broom  ei  aL  vs  the  Governor^  iMe,  fyc,  90 

5.  A  citation  to  an  administrator,  calling  upon  him  to  shew 
cause  why  judgment  iind  execution  should  not  be  awarded 
against  him,  for  the  distributive  share  of  one  in  an  estate,. . 
must  set  out  the  previous  proceedings  had  in  the  settlement 

of  the  estate. —  Welch ^  odm'r  vs  Walker  et  ux.  120 

6.  The  personal  representative  of  a  mortgagor,  is  an  essential 
party  in  a  suit  to  foreclose — but  if  he  appears,  (without  for- 
mal order,)  and  asks  and  obtains  time  to  answer,  he  is  estop- 
ped, in  error,  from  alleging  the  absence  of  proceedings  to 
make  him  a  party. . .  Wtlkins  Sf  Hall  vs  WiUnns,  245 

7.  In  proceedings  before  the  Orphans'  Court,  on  the  settlement 
of  estates,  such  entries  should  be  made,  as  to  show,  .at  whose 
instance  settlements  are  ordered-  .what  representatives  ap- 
pear before  the  Court,  and  who  claim  under  the  estate,  and 
are  actors  in  the  cause..  .Portis  vs  Creagh,  ex* or.  332 

8.  Cases  may  present  themselves  before  the  Orphans'  Court, 
where  that  Court  might  properly  pass  upon  liie  accourtt  of  the 
executor,  and  yet  have  no  power  to  order  dislribution..  Ah.      332 
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9.  Thus,  where  a  testator,  by  last  will  vested  the  managemeot  of 
the  estate  in  his  wife,  and  authorised  certain  property  to  be 
divided,  under  her  direction,  .giving  to  some  heirs,  slaves,  to 
some,  money,  and  making  the  share  of  others  depend  upon 
a  certain  event,  .it  was  held  under  the  facts,  that  the  Orphans' 
Court  had  no  power  to  order  a  distribution.  -i6.  332 

10.  One  executor  complaining  of  the  judgment  or  decree  of  the 
Orphans'  Court,  rendered  against  several  executors  jointly, 
can  not  prosecute  a  writ  of  error,  without  using  the  name  of 
all;  which  he  may  do,  without  the  consent  of  the  others.,  .ib.  332 

]  1 .  A  writ  of  error  to  a  decree  or  judgment  against  three  execu- 
tors, prosecuted  only  in  the  name  of  one,  should  be  dismiss- 
ed on  the  mere  act  of  the  Court  itself..  .t6.  332 
12.  A  is  in  possession  of  slaves,  in  which  he  has  a  life  estate., 
the  reversion  to  B  .  .  B  dying,  C,  his  widow,  and  another, 
jointly  take  administration  of  his  estate;  and  C,  after  the 
death  of  her  co-administrator,  intermarries  with  D.  A  and 
C  possess  themselves  of  the  estate  of  B;  and  afterwards,  A 
dies,  and  D  takes  administration  on  his  estate,  jointly  with 
another  who  afterwards  dies,  leaving  D  sole  administrator. 
D  and  C,  being  husband  and  wife,  take  possession  of  the 
slaves  in  whom  A  had  a  life-estate,  and  B  the  reversioq.  On 
a  bill  filed  by  B's  distributees  it  was  holdon, 

First.  .That  the  possessiog  of  the  slaves  should  be  consid* 
ered  as  held  under  the  adminiitration  of  B's  estate;  and  that 
admitting  D  and  C  to  have  taken  possession  of  them,  as  part 
of  the  estate  of  A,  yet  in  equity,  they  would  be  held  to  be  re- 
mitted to  the  title  of  B;  and  that  they  were  accountable  to  the 
distributees  of  B,  and  could  not  allege  a  tortious  conversion, 
to  evade  the  distribution. 

Secondly.  .That  as  A,  in  his  lifetime,  had  possessed  himself 
of  a  part  of  the  estate  of  B,  and  was  accountable,  in  his  life- 
time, to  the  administrators  of  B,  for  the  same;  and  the  two 
administrations  after  the  death  of  A,  being  vested  in  the  same 
person,  the  latter  would  be  held  in  equity,  to  have  retained 
out  of  the  estate  of  A,  what  was  due  to  the  estate  of  B,  and 
was  accountable,  in  equity,  to  the  disiributees  of  B,  on  the 
ground,  that  there  was  no  remedy  at  law,  as  long  as  the  ad- 
ministrations of  A's  and  B's  estates  were  joined  in  the  same 
person;  and  that  as  the  same  person  had  possession  of  both 
estates,  he  would  be  presumed  to  have  retained,  out  of  A's 
estate,  what  was  due  to  the  estate  of  B,  whether  it  existed  as 
a  debt,  or  unliquidated  damages. 

Thirdly-  -That  while  the  equities  of  the  bill  might  be  enforc- 
ed against  D,  administrator  in  right  of  his  wife,  C,  of  B's  es- 
tate, .yet  it  did  not  follow  that  D,  as  the  administrator  of  A, 
was  released,  or  that  there  was  no  equity  against  him:  but  as 
the  bill  sought  to  establish  the  liability  of  the  estate  of  A,  and 
not  alone  to  call  on  A's  administrator,  as  a  trustee,  to  distri- 
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bute  the  effeets,  it  was  necessary  to  make  A's  administrator  a 
party. 

Fourthly — That  the  bill  being  filed  to  effect  distribution  of 
B's  estate,  and  no  liability  being  sought  to  be  enforced  against 
it,  there  was  no  necessity  to  make  the  administrator  de  bonis 
nouy  of  B's  estate  a  party ...Draughon  vs  Frenches adm^r.     '  352 

13.  The  representative  of  an  administrator,  is  liable,  directly  to 
a  creditor  or  distributee,  for  assets  of  an  estate,  wasted  or 
converted  by  him..  .t6.  352 

14.  One  who  is  an  administrator  of  an  estate,  in  right  of  his  wife, 
does  not  have  his  character  so  changed  by  her  decease,  as  to 
render  it  necessary  to  revive  proceedings  in  equity  (commenced 
in  her  life-time  against  both,)  by  a  supplemental  bill,  charg- 
ing him  as  executor  dt  son  /oW,  of  such  estate..  .i6.  352 

15.  In  a  case  where  a  made  an  agreement  for  the  sale  of  lands, 
with  B  and  C,  and  took  the  notes  of  the  latter,  with  D  and  £ 
as  sureties;  and  A  gave  his  bond,  conditioned  to  make  titles 
to  the  lands  when  the  notes  were  paid:  and  immediately  af- 
terwards B  and  C  assigned  the  bond  to  D  and  E,  to  indem- 
nify them  for  becoming  sureties:  and  subsequently,  A  dying, 
and  D  and  £  being  in  possession  of  the  lands,  and  D  exer- 
cising a  control  over  them,  paid  the  last  note  due  after  suit, 
and  took  from  A's  representative  and  heirs,  a  bond  condi- 
tioned for  the  executing  of  a  title  to  D,  within  a  specified  time, 
and  on  the  expiration  of  this  time,  brought  his  action  upon  the 
bond;.  .On  a  bill  filed  by  A's  representative  and  heirs,  it  was 
held— 

Firat-^That  the  administrator,  under  the  facts,  was  entitled 
to  a  specific  execution  of  the  contract  of  his  intestate,  and 
that  the  heirs  of  A  might  well  become  parties  to  the  suit,  as 
complainants. 

Secondly.  .That  the  bond  executed  by  the  representative 
and  the  heirs,  was  without  consideration  and  void. 

Thirdly.  .That  the  complainants,  in  applying  to  Chancery 
for  a  specific  execution  of  the  agreement  of  their  intestate, 
had  a  right  also  to  make  the  matter  of  their  bond,  a  part  of 
the  case:  and  that  in  decreeing  a  specific  execution,  Chance- 
ry could  decree  also  a  cancellation  of  the  bond. 

Fourthly.. That  it  was  a  just  excuse,  for  the  delay  of  the 
administrator  to  file  his  bill  sooner  than  he  did,  that  the  party 
holding  the  bond  of  his  intestate,  might  have  applied  to  the 
•  Orphans'  Court,  and  there  have  perfected  a  title. 

Fifthly — That  the  assignment  of  the  bond  of  the  intestate, 
by  the  vendees,  to  their  sureties,  created  an  equitable  mort- 
gage of  the  lands,  in  favor  of  the  latter,  which  might  be  fore- 
closed. 

Sixthly — That,  in  a  case  of  this  character,  it  was  essential 

to  make  all  the  heirs  of  the  vendor,  and   of  the  assignee  of 

-     the  vendees,  parties  to  the  cause,  before  a  decree  could  be 
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rendered;  but  that  all  the  amendments  for  thu  purpose,  could 
be  made,  on  remanding  the  case  to  the  Court  below,  on  a 
mandate  from  this  Court..  .Hays  et  al  vs  Hall.  374 

16 .  The  plea  of  non-asaumpst/,  to  an  action  by  one,  a$  adminiMtrO' 
tovy  admits  the  plaintiff's  right  to  sue  in  that  capacity;  and 
obviates  the  necessity  of  proof  to  that  point. ..  ^orjAam  ts 
Goar,  adm*r,  441 

17.  Where  a  suit  is  commenced  against  two  upon  a  promissoiy 
note,  and  one  of  the  defendants  dies,  the  action  should  be 
prosecuted  against  the  survivor. . .  Gayle  and  Heuatis,  adm^ors 

vs  Agee,  607 

18.  In  such  case,  it  is  error  to  revive  the  suit  against  the  repre- 
sentatives of  the  deceased  party,  and  to  proceed  to  judgmeat 
against  them. — ib.  507 

19.  Where  suit  is  thus  commenced  against  two,  and  upon  the 
death  of  one  it  is  prosecuted  against  his  representatives, 
without  noticing  tho  survivor— a  discontinuance  as  against  the 
latter,  ensues. -.i6.  507 


FERRY. 

1.  No  appeal  or  writ  of  error  lies  to  the  Circuit  Court,  from  a 
decision  of  tho  Court  of  commissioners  of  revenue  and  roads, 

on  the  establishment  of  a  ferry..  -jRtcA;s  vs  Hall.  178 

2.  It  is  no  objection  to  the  condition  of  the  bond  of  a  ferry-own- 
er, (given  under  the  statute,)  that  he  is  required  to  keep  good 
and  sufficient  boats,  instead  of  a  good  and  sufficient  boat  or  boais 
—the  legal  effect  of  the  condition  being  the  same...JSoU9  el 

al.  vs  Bridges^  Judge^  Sfc.  274 

3.  That  the  keeper  of  a  public  ferry  is  required  by  the  condi- 
tion of  his  bond,  (in  addition  to  tho  statutory  recitals,)  to  do 
and  pcTform  generally  all  matters  and  things  required  by  the 
laws  of  the  Statej  in  such  cases  made  and  provided,  to  be  done 
and  performedy  by  the  keepers  of  public  ferries y  for  and  during 
the  itme  he  may  keep  his  ferry,,,  .does  not  enlarge  the  legal  ef- 
fect of  the  statutory  condition,  or  increase  the  duties  of  the 
ferry-owner  beyond  his  liability  under  the  statute. .  .ib,  274 

4.  That  a  ferry-owner,  by  his  negligence,  and  that  of  his  ser- 
vants, in  keeping  and  managing  the  ferry,  caused  a  loss  of 
property  in  its  conveyance  across  the  stream,  is,  it  seems,  a 
proper  assignment  of  breach  of  that  part  of  the  condition  of 
bis  bond,  as  taken  under  the  statute,  which  requires  the  fer- 
ry to  be  well  attended... t6.  274 

5.  In  an  action  of  debt  against  the  keeper  of  a  ferry,  upon  his 
bond,  judgment  for  damages  only  is  good. — 16.  274 

FORCIBLE  ENTRY  AND  DETAINER. 

1 .  In  a  proceeding  for  unlawful  detainer,  by  A,  for  the  use  of  B, 
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a  demand  by  B,  in  his  own  name,  is  not  evideece  of  the  de- 
mand required  before  the  jury. .  .Kennedy  vs  Hilchcock.  ^0 
^.  Proceedings  commenced  before  justices  of  the  peace,  on  for- 
cible entry  and  detainer. .  when  removed  into  an  appellate 
Court  must  bo  tried  upon  the  record,  without  a  declaration  or 
jury — Aldridge  vs  BighUnoer,  418 

3.  The  justice  before  whom  such  proceedings  are  had,  has  no 
right  to  enter  upon  his  minutes,  other  evidence  than  such  as 

is  made  the  ground  of  exceptions. — tb.  418 

4.  Such  proceedings,  when  removed  to  an  appeflate  Court,  must 
be  tried  upon  an  assignment  of  errors:  and  where  there  is 
none,  the  judgment  will  be  affirmed. t6.  418* 

5.  So,  if  proceedings  commenced  before  a  justice  of  the  peace, 
are  removed  to  the  Circuit  Court,  and  from  thence  into  the 
Supreme  Court,  and  the  record  shows  no  assignment  of  er- 
rors in  the  Cifcuit  Court,  and  only  such  are  assigned  here, 
as  arise  upon  the  record  of  proceedings  before  the  justice — 

the  judgment  will  be  affirmed.  .i6.  418 

GAMING. 

1.  An  indictment  may  be  sustained  under  the  act  of  182G,  (pro- 
hibiting gaming  on  (me''8  premises),  vfWich  ch.arges  the  person 
with  permitting  gaming  to  be  exhibited  in  his  house, -.Covy 
\9The  Slate,  18G 

2.  An  indictment  against  one  for  permitting  gaming  to  bo  car- 
ried on  in  his  house,  which  states  the  otfence  to  have  been- 

committed  at ,  in  the  County  of  1\  (describing  the 

county,)  is  a  sufficiently  certain  description  of  the  place  where 

the  ofience  is  committed,  to  sustain  the  indictment — 16.  186 

3.  For  the  offence  of  keeping  a  gaming-hotisey  under  our  sta- 
tutes, two  or  more   persons  may  bo  indicted  jointly,  and  one 

be  convicted  and  the  others  acquitted.,  .ib.  186 

4.  It  is  not  available  in  error  upon  a  judgment  rendered  against 
one  for  keeping  a  gaming  house,  that  the  jury  assessed  in 
their  verdict,  a  less  fine  than  is  prescribed  by  tFie  ac(.--i6.       186 

GUARDIAN  AND  WARD. 

1.  Where  A,  a  co-security  to  a  guardianship  bond,  receiv- 
ed from  the  guardian,  in  consideration  of  the  private  debt  of 
the  latter,  a  portion  of  his  ward's  funds,  and  after  the  insol- 
vency of  the  guardian,  B,  the  other  surety  was  called  upon 
to  pay  the  funds  of  the  ward; — Chancery,  (under  the  facts,) 
on  a  bi41  filed  by  B,  followed  up  in  the  hands  of  A,  the  amount 
received  by  him,  and  decreed  its  payment  to  tho  satisfaction 
of  his  ward's  claim.. .  Siooope  vs  Trotter,  27 

'2.  In  the  final  settlement  of  the  accounts  of  a  guardian,  before 
the  Orphans'  Court,  an  allowance  to  the  ward,  for  his  labor, 
while  employed  for  the  guardian,  can  not  be  niau8.-^J5aw  vs 
Cook.  390 
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HEIRS  AND  >YAUn. 

1.  Chancery  will  not  lend  its  aid  to  enforce  the  payment  of  debts 
due  from  an  estate  out  of  such  portion  thereof  as  has  regular- 
ly passed  into  the  hands  of  heirs  and  distributees,  where  the 
representative  has  committed  a  devastavit^  until  the  ordinary 
legal  remedies  have  been  employed,  unsuccessfully,  against 

the  representative  and  his  sureties..  ^Pyke  vs  Searcy  etaL  62 

2.  An  agreement  by  one,  holding  claims  against  an  estate,  on 
account  of  the  debt  of  a  firm,  (the  survivor  of  which  is  the 
administrator)',  .to  arbitrate  the  claim;  which  is  done,  and  the 
award  made  the  judgment  of  the  Court,  whereby  day  is  given 
the  survivor,  will  operate  a  discharge  of  the  administration 
sureties,  and  of  the  distributees,  from  all  original  liability  of 
the  intestate,  in  respect  to  the  claim..  .i6.  bZ 

5,  A  decree  in  Chancery  will  not  be  reversed,  because  the 
heirs  of  a  mortgagor  do  not  appear  to  be  made  parties,. -they 
not  seeming  from  the  record  to  be  material  parties..  _  Wilkins 
and  Hall  vs  IVilkins,  2  O 

4.  In  a  case  where  a  made  an  agreement  for  the  sale  of  lands, 
with  B  and  C,  and  took  the  notes  of  the  latter,  with  D  and  £ 
as  sureties;  and  A  gave  his  bond,  conditioned  to  make  titles 
to  the  lands  when  the  notes  were  paid:  and  immediately  af- 
terwards B  and  C  assigned  the  bond  to  D  and  £,  to  indem- 
nify them  for  becoming  sureties:  and  subsequently,  A  dying, 
and  D  and  £  being  in  possession  of  the  lands,  and  D  exer- 
cising a  control  over  them,  paid  the  last  note  dueaAer  suit, 
and  took  from  A's  representative  and  heirs,  a  bond  condi- 
tioned for  the  executing  of  a  title  to  D,  within  a  specified  time, 
and  on  the  expiration  of  this  time,  brought  his  action  upon  the 
bond;.  .On  a  bill  filed  by  A's  representative  and  heirs,  it  was 
held— 

First — That  the  administrator,  under  the  facts,  was  entitlbd 
to  a  specific  execution  of  the  contract  of  his  intestate,  and 
that  the  heirs  of  A  might  well  become  parties  to  the  suit^  as 
complainants. 

Secondly-. That  the  bond  executed  by  the  representative 
and  the  heirs,  was  without  consideration  and  void. 

Thirdly.  .That  the  complainants,  in  applying  to  Chancery 
for  a  specific  execution  of  the  agreement  of  their  intestate, 
had  a  right  also  to  make  the  matter  of  their  bond,  a  part  of 
the  case:  and  that  in*  decreeing  a  specific  execution,  Chance- 
ry could  decree  also  a  cancellation  of  the  bond. 

Fourthly.. That  it  was  a  just  excuse,  for  the  delay  of  the 
administrator  to  file  his  bill  sooner  than  he  did,  that  the  party 
holding  the  bond  of  his  intestate,  might  have  applied  to  the 
Orphans'  Court,  and  there  have  perfected  a  title. 

Fifthly — That  the  assignment  of  the  bond  of  the  intestate, 
by  the  vendees,  to  their  sureties,  created  an  equitable  mort- 
gage of  the  lands,  in  favor  of  the  latter,  which  might  be  fore- 
closed. 
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Sixthly — That,  in  a  case  of  this  character,  it  was  essential 
to  make  all  the  heirs  of  the  vendor,  and  of  the  assignee  of 
the  vendeesy  parties  to  the  cause,  before  a  decree  could  be 
rendered;  but  that  all  the  amendments  for  this  purpose,  could 
be  made,  on  remanding  the  case  to  the  Court  below,  on  a 
mandate  from  this  Court..  .Hays  ei  al  vs  HalL  374 


IMPROVEMENTS. 

1 .  Where  a  parol  contract  for  the  sale  and  purchase  of  lands  is 
made,  upon  the  faith  of  which  the  vendee  takes  possession, 
and  makes  valuable  and  permanent  improvements — thougU 
the  specific  execution  of  the  agreement  may  not  be  enforced 
in  equity,  either  because  the  agreement  is  imperfect,  or  its 
precise  terms  can  not  appear, — Chancery  will  yet  decree  a 
pecuniary  compensation,  equivclent  to  the  improvements 
made  by  the  vendee.- .  Goodioyn  vs  Lyon,  297 

2.  But,  where  one  applies  for  the  protection  of  Equity,  in  en- 
forcing a  specific  execution  of  a  parol  agreement  for  the  sale 
of  lands,  and  the  answer  and  proofs  disprove  the  case  stated 
in  the  bill;  audit  appears  that  the  party  seeking  the  interpo- 
sition of  Chancery  has  failed  to  comply  with  the  terms  of  the  « 
contract,  but  is  in  default,  and  that  the  contract  can  not  be  en- 
forced,— Chancery  will  not  decree  compensation  for  improve- 
ments... ti&.  297 


INDICTMENT. 

1.  In  an  indictment  against  a  slave  for  a  capital  ofTcnec,  some 
part  of  the  proceedings  must  contain  the  name  of  the  owner; 
and  such  ownership  is  an  essential  matter,  necessary  to  be 
proved  and  found  by  the  jury.-  .Flora^  a  slave  vs  the  Slate,       1 1 1 

2.  An  indictment  may  be  sustained  under  the  act  of  1826,  (pro- 
hibiting gaming  oh  one^s  premises,)  which  charjrcs  the  person 
with  peamitting  gaiuing  to  be  exhibited  in  his  house. — Covy 

vs  the  State.  180 

3.  An  indictment  against  one  for  permitting  gaming  to  bs  car- 
ried on  in  his  house,   which  states  the  otTcnce  to  have  been 

committed  at ,  in  the  county  of  T.  (describing   the 

county,)  is  a  sufficiently  certain  description  of  the  place  where 

the  offence  is  committed,  to  sustain  the  indictment.,  .i/i.  18G 

4.  Indictments  tor  misdemeanors  may  well  charge  in  several 
countSy  different  oflcnce.s,-  -the  judgment  upon  each  of  which 
being  the  same. — ih,  180 

5.  For  the  offence  of  keeping  a  p;aminc!;'housc,  under  our  sta- 
tutes, two  or  more  persons  mny  be  indicted  jointbjy  and  one 

be  convicted  and  the  others  ac(piiltcd..  .t6.  186 

r.  Where  a  statute  adopts  a  common  law  ofTcncc,  all  tlie  com- 
mon law  requirements,  in  defining  the  ollcncc,  should  be  fol- 
lowed in  the  indictment.. .  Tir:  ^iUdc  of  Alula\.\a  vs  Mscncc      -VM 
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7.  But,  when  a  statute  describes  an  act  as  a  crime  or  misde- 
ineanor  of  particular  grade,  the  indictment  need  not  state  the 
]egal  conclusion,  that  such  act  amounts  to  such  crime  or  mis- 
demeanor.. ,%b.  397 

8.  Thus,  in  an  indictment  for  mayhem,  it  is  not  essential  to 
charge  the  offence  to  have  been  committed/e^toiM/i/.__t6.      397 

9.  One  indicted  as  principal  in  the  second  degree  for  the  of- 
fence of  mayhem,  may  be  guilty  of  the  offence  of  beating  per- 
petrated by  the  principal  in  the  first  degree,  without  being 
guilty  of  the  mayhem..  -t&.  397 

10.  The  statute  of  1807,  requiring  that  persons  accused  of  crim- 
inal offences,  shall  not  be  set  at  liberty  for  irregularity  in  the 
warrant,  or  on  account  of  imperfection  in  the  indictment,  &c. 
applies  to  all  criminal  prosecutions,  whatever,  .whether  for 
offences,  capital  or  not.. .  The  StcUe  vs  Brown,  410 

1 1 .  Indictments  framed  on  statutes,  must  conform  strictly  to  the 
words  of  the  enactment..  .t6.  410 

12.  Thus,  an  indictment  under  the  statute  of  this  State,  for  steal- 
ing slaves,  omitting  an  allegation,  that  f^  tcere  stolen  oid  of, 

or  from  the  possession  of  the  master  or  overseer,  -held  bad.,  .vb.  410 

• 
INDORSER. 

_  0 

1 .  Where  parties  being  applied  to,  to  become  the  accommoda- 
dation  indorsers  of  one,  on  a  bill  of  exchange,  to  secure  them- 
selves, took  a  deed  of  trust  on  the  latter's  property,  and  en- 
dorsed the  bill^  and  the  bill  not  being  negotiated,  subsequent- 
ly executed  a  new  bill,  with  the  agreement,  that  a  new  deed 
of  trust  should  be  executed;.,  and  on  application  to  the  trus- 
tee for  that  purpose,  the  date  of  the  original  deed  was  chang- 
ed to  a  later  date,  and  duly  recorded;  and  afterwards  the  trus- 
tee, on  assurances  of  the  debtor,  that  the  debt  secured  by  the 
deed  had  been  paid,  took  a  deed  of  trust  to  himself,  on  the 
same  property — held,  that  Chancery  had  the  power  of  decree- 
ing a  sale  of  the  trust  property,  in  favor  of  the  original  deed, 
and  thus  saving  the  lien  thereof,  to  the  benefit  of  the  first 
cestui  que  iru9t. — Garrard  et  al.  vs  iVebb  et  al,  73 

2.  In  cases  where  it  is  necessary  to  resort  to  the  post  ofiice,  as 
a  medium  of  giving  notice  to  an  indorser,  it  should  be  shewn, 
that  notice  was  sent  to  the  office  nearest  the  party's  residence, 
or  that  through  ignorance  of  such  place  of  residence,  proper 
diligence  being  used,  notice  was  sent  to  a  supposed  place  of 
residence,  or  to  where  a  party  was  in  the  habit  of  receiving 

his  letters.—  Worsham  vs  Goar^  nidm^r,  441 

S,  That  the  second  indorser  of  a  promissory  note  had  neglected 
to  pay  it  within  three  years,  af\er  maturity, — held  to  be  no 
discharge  of  the  first  indorser,  in  an  action  by  the  former 
against  the  latter.,  .ib,  441 
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INFANT. 

|.  Where  two  sales  of  property  are  made  by  one,  while  a  minor, 
and  the  last  sale  is  rati^ed  by  him,  a(\er  he  comes  rf  age; — a 
subsequent  ratification  of  the ^rsf  sale  is  void..  .Den'ick  et  al, 
vs  Kennedy.  41 

JOINDER  OP  COUNTS. 

1 .  Indictments  for  misdemeanors  may  well  charge  in  Beveral 
caunUj  different  oflences,.  .the  judgment  upon  each  of  which 
being  the  same.. .  Covy  vs  the  State,  186 


JOINDER  OP  PARTIES. 

1.  For  the  offence  of  keeping  a  gaming  hausey  under  our  sta- 
tutes, two  or  more  persons  may  be  indicted  jointly,  and  one 

be  convicted,  and  the  others  acquitted. .  Covy  vs  the  State.       186 

2.  A  decree  in  Chancery  will  not  be  reversed  because  the  heirs 
of  a  mortgagor  do  not  appear  to  be  made  parties,,  .they  not 
seeming  from  the  record,  to  be  material  parties.. .  WUkina  fy 
Hall  vs  WUkins,  245 

3.  The  personal  representative  of  a  mortgagor,  is  an  essential ' 
party  in  a  suit  to  foreclose — but  if  he  appears,  (without  for- 
mal order,)  and  asks  and  obtains  time  to  answer,  he  is  estop- 
ped, in  error,  from  alleging  the  absence  of  proceedings  to 
make  him  a  party. .  Ab,  245 

4.  One  executor  complaining  of  the  judgment  or  decree  of  the 
Orphans'  Court,  rendered  against  several  executors  jointly, 
C9,n  not  prosecute  a  writ  of  error,  without  using  the  name  of 
all ;  which  he  may  do,  without  the  consent  of  the  others... 
Pofiis  vs  Creagh,  ex^or.  332 

5.  A  writ  of  error  to  a  decree  or  judgment  against  three  execu- 
tors, prosecuted  only  in  the  name  of  one,  should  be  dismiss- 
ed on  the  mere  act  of  the  Court  itself.,  .ib  332 


JUDGMENT. 

1 .  Where  a  verdict  of  guilty  is  rendered  in  a  criminal  case,  and 
the  Court  adjourns  without  giving  judgment  thereon,,  .a  dif- 
ferent judge  presiding  at  a  different  term,  has  power  to  ren- 
der that  judgment,  which  the  first  Court  should  have  given.     . 
Charles  J  a  slave,  vs  The  State.  107 

2.  That  judgment'  is  rendered  wpon  motion  to  quash  the  tority 
when  the  proper  judgment  would  be,  upon  non-suit j.  .is  no  er- 
ror.. ^Darwiny  8fc.  vs  i2ai/  Road  Company.  160 

3.  To  sustain  a  judgment  of  the  Tombeckbee  Bank,  rendered 
against  a  debtor  on  motion,  the  record  must  show,  that  the 
certificate  of  the  President  of  the  Bank,  that  the  debt  was 
the  property  thereof,  was  produced Duncan  vs  The  Tom- 
beckbee Bank.  181 
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4.  Service  of  process  upon  one  co-partner  of  a  firm,  c^ter  a  dis- 
solution, will  not  authorise  judgment  against  all  the  co-part- 
ners...t6.  181 

5.  In  an  action  of  debt  against  llie  keeper  of  a  ferry,  upon  his 
bond,  judgment  for  damages  only,  is  good.  —  Boils  el  aLva 
Bridges f  Judge,  Sfc.  ^74 

6.  A  judgment  on  verdict,  for  an  amount  greater  than  is  autho- 
rised by  the  cause  of  action  sued  on,  can  not  be  reached  in 
error. .. Evans  vs  Bridges,  348 

7.  Such  matter,  it  seems,  can  only  be  taken  advantage  of,  by 
application  for  a  new  trial,  .ib,  348 

8.  This  Court  will  not  set  aside  a  judgment  obtained  on  certifi- 
cate, on  motion  to  file  a  complete  transcript  of  the  record  and 
proceedings  in  the  case,  .no  return  being  made  to  a  certiorari 
previously  issued  to  complete. the  record,  and  the  transcript 
sought  to  be  filed  appearing  to  have  been  certified  from  the 
Court  below,  upon  a  writ  of  error  sued  out  to  a  previous  term 
of  this  Court,  and  not  prosecuted...ffade» and  Everelt  vs  the 
UniUd  Stales.  393 

9.  This  Court  will  not  amend  a  judgment  of  affirmance  at  a  sub- 
sequent term  to  that  at  which  rendered,  and  award  damages, 
on  the  production  of  a  copy  of  the  writ  of  error  bond,  and  the 
suggestion,  that  the  bond,  or  a  copy,  was  not  in  Court,  when 

the  judgment  was  affirmed.. .  Gayle  vs  *Ageey  ex^or,  43^ 


LANDS. 

« 

1.  Where  one,  having  no  title  to  real  estate,  conveys  it,  with 
warranty  of  title,  a  title  acquired  after  the  grant  will  pass 
to,  and  vest  instantly  in  the  grantee..  .Kennedy  and  Moreland 

vs  heirs  of  J\r  Cartney.  1  !  I 

2.  Chancery  will  not  lend  its  aid  to  enforce  the  specific  perform- 
ance of  parol  contracts  for  the  sale  of  lands,  where  the  proof 
of  the  terms  of  the  agreement  is  uncertain  and  contradictory; 
or  where  the  agreement  proved,  docs  not  correspond  with  the 
allegations  of  the  bill.. . Goodwin  vs  Lyon,  '2'Jl 

S.\  Time  may  become  an  essential  ingredient  in  the  perform- 
ance of  a  contract,  for  the  sale  of  lands,  so  far  as  its  specific 
enforcement  in  a  Court  of  Equity  is  concerned..  Ab.  '2\)1 

4.  Thus,  where  it  appears  that  a  party  seeking  to  compel  a  spe- 
cific performance  of  a  parol  agreement,  for  the  sale  of  lands, 
has  failed  to  execute  his  part  of  the  contract,  at  the  day,  with- 
out excuse  on  his  own  part,  or  the  assent  of  tlie  other  party, 
to  the  delay,  Chancery  will  not  relieve  him.,  .ib. 

5.  Thus,  where  A,  in  December,  183.3,  made  a  parol  agree- 
ment with  B,  for  the  purchase  of  lands,  which  B  was  to  pur- 
chase of  an  Indian  reservce,  under  which  contract  13  received 
21  horse,  valued  at  one  hunihod  uoliars^and  was  also  to  receive 
one  hundred  dollars  in  December,  ei'litccn  hundred  and  thirty- 
four,  and  the  like  sum  in  Dcconil>(:r,  1G3">,  and  in  December, 
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1836;  and  after  B  did  purchase,  A  entered  upon  the  land  and 
made  improvements,  but  made  no  offer  of  payment  until  Janu- 
ary or  February,  1835,  (except  an  ofier  of  the  notes  of  a  third 
person,  due  several  years  after  the  agreement  was  made,)  and 
the  contract  as  disclosed  by  the  bill  was  uncertain  and  contra- 
dictory, and  altogether  disproved  by  the  answer  and  proof; — a 
bill  filed  in  Chancery  for  the  object  of  enforcing  a  specific 
performance,  was  dismissed  with  costs:.. but  without  preju- 
dice to  an  action  at  law,  or  suit  in  equity  to  recover  back  mo- 
ney or  property  delivered  upon  the  faith  of  the  agreement..  .t6.297 

6.  Where  a  parol  contract  for  thd  sale  and  purchase  of  lands  is 
made,  upon  the  faith  of  which  the  vendee  takes  possession, 
and  makes  valuable  and  permanent  improvements,  -though 
the  specific  execution  of  the  agreement  may  not  be  enforced 
in  equity,  either  because  the  agreement  is  im])erfect,  or  its 
precise  terms  cannot  appear, — Chancery  will  yet  decree  a 
pecuniary  compensation,  equivalent  to  the  improvements 
made  by  the  vendee..  .i6.  297 

7.  But  where  one  applies  for  the  protection  of  equity  in  enforc- 
ing a  specific  execution  of  a  parol  agreement  for  the  sale  of 
lands,  and  the  answer  and  proofs  disprove  the  case  stated  in 
the  bill;  and  it  appears  that  the  party  seeking  the  interposi- 
tion of  Chancery,  has  failed  to  comply  with  the  terms  of  the 
contract,  but  is  in  default,  and  that  the  contract  connot  be  en- 
forced. Chancery  will  not  decree  compensation  for  improve- 
ments, -ib.  297 

3.  Where,  on  a  contract  for  the  sale  and  purchase  of  an  estate, 
cither  party  has  performed  a  valuable  part  of  his  agreement, 
and  is  in  no  default  for  performance  of  the  residue, — he  is  en- 
titled, in  equity  to  a  specific  execution  of  the  other  part  of 
the  contract. — Hays  ct  aL  vs  Ilallet  aL  374 

0.  Equity  will  decree  a  specific  execution  of  a  contract,  in  fa- 
vor of  one  performing  a  valuable  part  of  his  agreement,  and 
who  is  in  no  default, — wherever  it  is  impossible  to  place  him 
in  statu  quo. — ih  374 

10.  Where  the  specific  execution  of  an  agreement  respecting 
lands,  will  be  decreed  in  equity  between  the  contracting  par- 
ties,— it  will  also  be  decreed  between  all  claimmg  under  them 
in  priority  of  estate,  or  representation,  or  title — no  control- 
ling equities  interposing. -.t6.  374 

11 .  In  a  case  where  A  made  an  agreement  for  the  sale  oC  land.s, 
with  B  and  C,  and  took  the  notes  of  the  latter,  with  D  and  E 
as  sureties;  and  A  gave  his  bond,  conditioned  to  make  ti- 
tles tQ  the  lands  when  the  notes  were  paid,  and  immediately 
afterwards  B  and  C  assigned  the  bond  to  D  and  E,  to  indem- 
nify them  for  becoming  sureties:  and  subsequently,  A  dying, 
and  D  and  E  being  in  possession  of  the  lands,  and  D,  exer- 
cising a  control  over  them,  paid  the  last  note  due,  after  suit, 
and  took  from  A's representative  ami  heirs,  ai)ond,  conditioned 
for  the  executing  of  a  title  t^  D,  uithin  a  5?|nccili(.*l  tiirc.  and  on 
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the  expiration  of  this  time,  brought  his  action  upon  the  bond; 
On  a  bill  filed  by  A's  representative  and  heirs,  it  was  held — 

First — That  the  administrator  under  the  facts  was  entitled 
to  a  specific  execution  of  the  contract  of  his  intestate,  and 
that  the  heirs  of  A  might  well  become  parties  to  the  suit,  as 
complainants. 

Secondly — That  the  bond  executed  by  the  repreaentativo 
and  tlie  heirs,  was  without  consideration  and  void. 

Thirdly — That  the  complainants,  in  applying  to  Chancery 
for  a  specific  execution  of  the  agreement  of  their  intestate, 
had  a  right  also  to  make  the  matter  of  their  bond  a  part  of  the 
case:  and  that  in  decreeing  a  specific  execution,  Chancery 
could  decree  also  a  cancellation  of  the  bond. 

Fourthly~That  it  was  a  just  excuse  for  the  delay  of  the  ad- 
ministrator to  file  his  bill  sooner  than  he  did,  that  the  party 
holding  the  bond  of  his  intestate,  might  have  applied  to  the 
Orphans'  Court,  and  there  have  perfected  a  title. 

Fiflhly — That  the  assignment  of  the  bond  of  the  intestate, 
by  the  vendees,  to  their  sureties,  created  an  equitable  mort- 
gage of  the  lands,  in  favor  of  the  latter,  which  might  be  fore- 
closed. 

Sixthly — That  in  a  case  of  this  character,  it  was  essential 
to  make  all  the  heirs  of  the  vendor,  and  of  the  assignee  of  the 
vendees,  parties  to  the  cause  before  a  decree  could  be  render- 
ed; but  that  all  the  amendments  for  this  purpose,  could  be 
made  on  remanding  the  case  to  the  Court  belew,  on  a  man- 
date from  this  Court..  Ab.  514 
1:2.  Where  a  vendee  of  lands  takes  a  bond,  conditioned  for  title 
at  a  future  day,  he  may  afier  breach  of  the  condition,  elect  to 
proceed  at  law  for  damages,  or  apply  to  equity  for  a  specific 
execution. — Haynes  vs  Farley  cjtV,  and  Bell,  626 

13.  But  where  one  elects  in  such  case,  to  proceed  at  law,  equity 
will  not  interpose,  and  compel  the  vendee  to  accept  a  convey- 
ance,— the  vendor  shewing  no  excuse,  by  proof,  fur  the  failure 

to  comply  with  his  contract,  anterior  to  the  breach  of  it. — ib     528 

14.  And  it  seems  the  retention  of  possession,  by  the  vendee,  af- 
afler  action  brought  for  a  breach  of  the  bond,  would  not 
amount  to  a  part  performance  of  the  contract,  so  as  to  pre- 
clude an  action  at  law  for  damages..  Ab,  528 


LANDS,  RESERVATION  OF. 

1.  The  reservation  of  lands  to  the  Cherokee  Indians,  under  the 
8th  article  of  the  treaty  of  1817,  enures,  as  a  life-estate  to  the 
rescrvec,  only  upon  comply  ance  with  the  condition  of  continu- 
ance thereon,  as  stipulated;  and  this  failing,  the  fee  simple  in 
the  land  reserved,  reverts  immediately  to  the  United  States. 
Kennedy  and  Moreland  vs  heira  of  JW'  Carlney .  141 

This  condition  of  continuance  upon  the  reservation,  during 
the  lifc-timc  of  the  reaciveC;  iii  one  annexed  to  the  lifc-cstatc; 
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and  upoa  the  breach  of  it,  the  expectant  estate  of  the  reser- 
vee's  wife  and  children  is  at  once  destroyed..  .«6.  14! 

3.  That  a  reservee  has  complied  with  the  requisites  of  the  trea- 
ty, in  making  his  selection,  registering  his  name,  &c.  may  bo 
proved  by  the  deposition,  regularly  taken,  of  the  Cherokee 
agent... tib.  141 

4.  A  reservee  of  lands,  under  this  treaty,  can  not  make  any  dis- 
position by  lease,  stipulating  a  continuance  beyond  the  peri- 
od of  a  removal  from  the  land,  or  the  extent  of  his  life..  Ab.    141 

5.  Tiiough  it  seems  a  lease  might  be  effected  of  a  portion  of  the 
land,  for  a  time  not  beyond  these  periods,  if  possession  is  re- 
tained of  the  residue. — ib,  141 

LIBEL. 

1 .  The  publication  of  a  libel  cannot  be  established  by  a  compa- 
rison of  one  paper ,'wbich  is  not  proved  to  have  been  publish- 
ed, with  another,  published,  but  not  produced  on  the  trial,  nor 

its  absence  accounted  for. — Simpson  vs  Wiley  et  al.  21& 

2.  Admissions  of  a  defendant  in  a  letter,  as  to  the  publication  of 
a  libel,  cannot  be  proved,  where  the  letter  itself  is  not  produ- 
ced or  its  absence  accounted  for.  Ab.  215 

3.  Evidence  of  a  general  impression,  that  defendants  are  the 
editors  of  a  paper,  in  which  a  libel  is  charged  to  be  pablished, 
is  not  testimony  that  they  are  joint-partners  and  editors  there- 
of.—*6.  215 

LIEN. 

1 .  Where  parties  being  applied  to,  to  become  the  accommoda- 
dation  indorsers  of  one,  on  a  bill  of  exchange,  to  secure  them- 
selves, took  a  deed  of  trust  on  the  latter's  property,  and  en- 
dorsed the  bill,  and  the  bill  not  being  negotiated,  subsequent- 
ly executed  a  new  bill,  with  the  agreement,  that  a  new  deed 
of  trust  should  be  executed;,  .and  on  application  to  the  trus- 
tee for  that  purpose,  the  date  of  the  original  deed  was  chang- 
ed to  a  later  date,  and  duly  recorded;  and  afterwards  the  trus- 
tee, on  assurances  of  the  debtor,  that  the  debt  secured  by  the 
deed  had  been  paid,  took  a  deed  of  trust  to  himself,  on  the 
same  property — held,  that  Chancery  had  the  power  of  decree- 
ing a  sale  of  the  trust  property,  in  favor  of  the  original  deed, 
and  thus  saving  the  lien  thereof,  to  the  benefit  of  the  first 
cestui  que  trust. — Garrard  et  al,  vs  FTebb  et  al,  73 

LIMITATIONS,  STATUTE  OF. 

1 .  In  actions,  ex  contractu^  any  expression  which  amounts  to  an 
admission,  that  a  debt  is  due,  or  that  a  liability  exists,  will 
take  a  case  without  the  statute  of  limitations,  and  revive  the 
original  cause  of  action..  .iSf.Jo/m  vs  Gan'mc.  223 

W  7t 
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2.  Such  admif  tion  ha»  the  tame  affect^  whether  made  to  a  cre^ 
ditor  or  to  a  ttranger;  and  is  proper  proof  under  a  general 
replication  to  a  plea  of  the  statute  of  limitations.  .i6.  22$ 


MAYHEM. 

1 .  In  an  indictment  for  majhem,  it  is  not  essential  to  charge  the 
offence  to  have  been  committed /e^ontousl^.. .  State  vs  Msence.  397 

2.  One  indicted  as  principal  in  the  second  degree  for  the  o£^ 
fence  of  mayhem,  may  be  guilty  of  the  offence  of  beating,  per- 
petrated by  the  principal  in  the  first  degree,  without  being 
guilty  of  the  mayhem.,  .ib,  397 

S.  So,  the  charge  of  a  Court,  that  if  the  principal  in  the  first 
degree,  is  guilty  of  mayhem,  and  the  principal  in  the  second 
degree  has  aided  and  abetted  the  fight — the  latter  would  also 
be  guilty  of  mayhem — would  be  too  broad,  .tfr.  397 


MORTGAGE. 

1.  A  decree  in  Chancery  will  not  be  re?ersed  because  the  heirs 
of  a  mortgagor  do  not  appear  to  be  made  parties,,  .they  not 
seeming  from  the  record,  to  be  material  parties... fFt/&tfit  Sf 
Hall  vs  ffiikins.  245 

2«  A  decree  can  not  be  rendered  in  Chancery  upon  a  bill  to 
foreclose  a  mortgage,  ordering  a  sale,  without  production  of 
the  mortgage  deed,  and  proof  of  its  execution.,  .ib.  245 

9.  The  personal  representatiYO  of  a  mortgagor,  is  an  essential 
party  in  a  suit  to  foreclose — but  if  he  appears,  (without  for- 
mal order,)  and  asks  and  obtains  time  to  answer,  he  is  estop- 
ped, in  error,  from  alleging  the  absence  of  proceedings  to 
make  him  a  party..  .$6.  245 

4,  One  taking  a  mortgage  of  lands,  afler  the  mortgagor  has,  by 
previous  deed  conveyed  the  same  premises  to  a  trustee,  for 
the  payment  of  a  debt,  would,  under  a  foreclosure  and  deed 
under  it,  take  only  such  interest  as  the  mortgagor  has  led  af- 
ter the  trust  deed  is  discharged. —  WiswM  ys  Ross  and  Earle.  321 


MOTION  TO  aUASH. 

1.  That  judgment  is  rendered  upon  motion  to  quash  the  tDrity 
when  the  proper  judgment  would  be,  upon  non-sttt/,.  .is  no  er- 
ror.. ^Dartoin^  S^c,  vs  Rail  Road  Company.  160 

2.  The  want  of  authority  in  one  to  execute  process,  is  no 
ffround  of  motion  to  quash;  but  must  be  taken  advantage  of 

by  plea.— Boberff  vs  Beeson.  164 

NOTES,  PROMISSORY. 

1.  A  note  signed  by  husband  and  wife,  under  an  admission  by 
her,  that  it  is  given  for   their  mutual  debt,  and  accompanied 
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by  her  written  undertaking  to  discharge  it,  ia  a  proper  charge, 
in  equity,  upon  her  separate  estate,  as  secured  by  ante  nupti- 
al agreement..  ^Sadler  et  aL  vs  Hoution  fy  GUUtpie,  208 

2.  Such  note,  af)er  repeated  admissions  of  a  liability,  can  not 
be  defeated  in  the  hands  of  an  assignee,  by  allegations  as  to  a 
failure  of  consideration... ft6.  208 

3.  A  note  payable  in  cotton,  for  value  received,  under  the  8ta« 
tute  law  of  this  State,  imports  of  itself  a  consideration.— » )9^a<- 
Mna  vs  CanUrberry,  415 

4.  That  the  second  indorser  of  a  promissory  note  had  neglected 
to  pay  it  within  three  years,  aAer  maturity, — held  to  be  no 
discharge  of  the  first  indorser,  in  an  action  by  the  former 
against  the  latter.. .  Worsham  vs  Goar,  adm*r.  441 

5.  Where  a  suit  is  commenced  against  two  upon  a  promissory 
note,  and  one  of  the  defendants  dies,  the  action  should  be 
prosecuted  against  the  survivor.. .  Gayle  and  HetultB, adm^ors 

vs  Agee.  507 

6.  In  such  case,  it  is  error  to  revive  the  suit  against  the  repre- 
sentatives of  the  deceased  party,  and  to  proceed  to  judgment 
against  them. — ih,  507 

7.  Where  suit  is  thus  commenced  against  two,  and  upon  the 
death  of  one  it  is  prosecuted  against  his  representatives, 
without  noticing  the  survivor— a  discontinuance  as  against  the 
latter,  ensues... t6.  507 


NOTICE. 

1.  In  cases  where  it  is  necessary  to  resort  to  the  post  office,  as 
a  medium  of  giving  notice  to  an  indorser,  it  should  be  shewn, 
that  notice  was  sent  to  the  office  nearest  the  party  ^s  residence, 
or  that  through  ignorance  of  such  place  of  residence,  proper 
diligence  being  used,  notice  was  sent  to  a  s\ipposed  place  of 
residence,  or  to  where  a  party  was  in  the  habit  of  receiving 
bis  letters. —  Worsham  vs  Goar,  adm'r.  441 


ORDERS  FOR  PAYMENT  OP  MONET. 

1  •  A  mere  request  or  authority  in  writing,  to  an  attorney,  to  pay 
money  out  of  a  particular  fund,  when  collected,  cannot  be 
made  the  foundation  of  an  action  against  the  drawer... FFa- 
ters  vs  Carleton.  205 

2. .  Such  an  instrument  is  not  embraced  within  the  statute  of 
1807,  authorising  suit  by  an  assignee... t6.  305 

orphans'  court. 

1 .  In  proceedings  before  the  Orphans'  Court,  on  the  settlement 
of  estates,  such  entries  should  be  made,  as  to  show-^at  whose 
instance  settlements  are  ordered — what  representatives  ap< 
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pear  before  the  CouK,  and  who  claim  under  the  estate,  and 
are  actors  in  the  cause.— Poriw  vs.  Creaghy  ex*or»  332 

£.  Cases  may  present  themselves  before  the  Orphans'  Court, 
where  that  Court  might  properly  pass  upon  the  account  of  the 
executor,  and  yet  have  no  power  to  order  distribuiion i6.       332 

3.  Thus,  where  a  testator,  by  last  will,  vested  the  management 
of  the  estate  in  his  wife,  and  authorised  certain  property  to 
be  divided,  under  her  direction,  .giving  to  some  heirs,  slaves, 
to  some,  money,  and  making  the  share  of  others  depend  upon 
a  certain  event . .  it  was  held,  under  the  facts,  that  the  Or- 
phans' Court  had  no  power  to  order  a  distribution..  .f6.  3S2 

4.  One  executor  complaining  of  the  judgment  or  decree  of  the 
Orphans'  Court,  rendered  against  several  executors  jointly, 
can  not  prosecute  a  writ  of  error,  without  using  the  name  of 
all;  which  he  may  do,  without  the  consent  of  the  others... t&.    332 

5.  In  the  final  settlement  of  the  accounts  of  a  guardian,  before 
the  Orphans'  Court,  an  allowance  to  the  ward,  for  his  labor, 
while  employed  for  the  guardian,  can  not  be  made. — J9ass  vs 
Cook.  390 

OWNERSHIP. 

1.  In  an  indictment  against  a  slave  for  a  capital  ofience,  some 
part  of  the  proceedings  must  contain  the  name  of  the  owner; 
and  such  ownership  is  an  essential  matter,  necessary  to  be 
proved  and  found  by  the  jury.. .Flora,  a  slave  vs  the  Stale,       111 


OTER. 

1.  Under  the  rules  of  practice  in  this  State,  the  right  of  a  de- 
fendant to  crave  oyer,  subsists,  whether  profert  be  made  or 
not.— £o/to  et  al,  vs  Bridges ,  Judge ,  S^c,  S74 


PARTIES. 

] .  A  decree  erroneous,  merely  on  account  of  parties  in  interest 
not  being  brought  into  the  Court  below,  .will  not  be  reversed 
..it  appearing  regular  as  to  the  parties  taking  the  writ  of  er- 
ror... jBumjpasi  et  al.  vs  Webb,  65 


PARTNERS. 

I.  Where  two,  being  partners  in  business,  after  a  dissolution, 
entered  into  an  agreement  under  seal,  stipulating  by  a  penal- 
ty, an  observance  of  certain  conditions,  .held,  on  a  bill  filed 
by  one  of  the  parties,  that  Chancery  had  no  jurisdiction  to 
enforce  the  performance  of  the  agreement  by  one,.. the  bill 
alleging  no  fraud,  or  desire  of  a  rescission  of  the  agreement, 
and  the  remedy  of  the  party  being  clear  at  law..  .'Clark  vs 
Clark, 
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2.  Whero  A  and  B,  being  ccnpartoers,  received  consignment  of 
goods  from  C,  up  to  the  period  of  a  dissolution  of  the  firm; 
and  A  having  died,  B  became  the  administrator ,  and  G  con- 
tinued his  consignments  to  B,  in  the  firm  name,  and  subse* 
quently  obtained  a  judgment  at  law  against  B,  as  surviving 
€o-partner, — on  a  bill  tiled'  by  C,  to  compel  payment  of  such 
judgment  from  B,  the  sureties  to  his  bond,  and  the  distribu- 
tees of  A's  estate,  to  whom  their  shares  had  regularly  passed, 
it  was  held, 

First— That  the^rm,  under  the  facts,  was  not  to  be  charged, 
in  Chancery,  with  accounts  raised  in  the  firm  name,  afler  no- 
tice of  the  dissolution,  on  the  agency  alone  ofB. 

Secondly— That  B's  interest  under  the  circumstances,  be- 
ing balanced,  he  was  a  competent  witness  in  the  cause..  .Pyke 
vs  Searcy  et  al.  52 

5.  Chancery  will  not  lend  its  aid  to  enforce  the  payment  of  debts 
due  from  an  estate  out  of  such  portion  thereof  as  has  regular- 
ly passed  into  the  hands  of  heirs  and  distributees,  where  the 
representative  has  committed  a  devasiavil^  until  the  ordinary 
legal  remedies  have  been  employed,  unsuccessfully,  against 
the  representative  and  his  sureties. — ih,  52 

4.  An  agreement  by  one,  holding  claims  against  an  estate,  on 
account  of  the  debt  of  a  firm,  (the  survivor  of  which  is  the 
administrator).. to  arbitrate  the  claim;  which  is 'done,  and  the 
award  made  the  judgment  of  the  Court,  whereby  day  is  given 
the  survivor,  will  operate  a  discharge  of  the  administration 
sureties,  and  of  the  distributees,  from  all  original  liability  of 
the  intestate,  in  respect  to  the  claim..  Ah,  52 

5.  Where  two  or  more  are  sued  as  partners,  a  verdict  may  be 
found  against  such  as  appear  to  be  so,  and  in  favor  of  those 
not. — Johnson  vs  Green.  127 

6.  Service  of  process  upon  one  co-partner  of  a  firm,  tifter  a  dis- 
solution, will  not  authorise  judgment  against  all  the  co-part- 
ners. .Duncan  vs  The  Tombeckbee  Bank.  181 

7.  Evidence  of  a  general  impression,  that  defendants  are  editors 
of  u  paper,  in  which  a  libel  is  charged  to  be  published-  -is  not 
testimony  that  they  are  joint-partners  and  editors  thereof .. 
Simpson  V 3  fViley  et  al.  215 

8.  One  partner,  whoafler  a  dissolution  of  the  firm,  pays  the  firm 
debt,  and  takes  the  note  of  his  late  as  sociate  in  payment  there- 
of, may  well  maintain  an  action  at  law  upon  the  note, — not- 
withstanding he  may  have  received  the  books  and  accounts 
of  the  co-partnership,  for  collection  and  settlement; — the  con- 
sideration not  being  impeached,  and  it  not  appearing  but  that 
the  debt  was  paid  out  of  the  separate  funds  of  the  payee. — 
Lyon  vs  Malone.  497 

9.  In  an  action  by  a  firm,  for  use  and  occupation  of  a  house, — 
evidence  that  the  house  was  soldto  one  of  the  firm,  but  wheth- 
er on  account  of  the  firm  or  not,  was  not  known  by  the  wit- 
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ness,  but  that  the  vendee  had  his  account  with  the  6rni  cred- 
ited with  the  amount  of  the  purchase  money,  and  that  the  de- 
fendant rented  the  house  of  that  member  of  the  firm, — held 
not  incompetent  testimony  to  go  before  the  jury.-JJanib  ^  Hin- 
8on  vs  Patterson.  509 

PAROL  AGREEMENT. 

1.  Where  it  appears  that  a  party  seeking  to  compel  a  spe- 
cific performance  of  a  parol  agreement,  for  the  sale  of  lands, 
has  failed  to  execute  his  part  of  the  contract,  at  the  day,  with- 
out excuse  on  hia  own  part,  or  the  assent  of  the  other  party, 

to  the  delay,  Chancery  will  not  relievo  him Goodioin  vs  Lyon.  S9T 

2.  Thus,  where  A,  in  December,  1833,  made  a  parol  agree- 
ment with  B)  for  the  purchase  of  lands,  which  B  was  to  pur- 
chase of  an  Indian  reservee,  under  which  contract  B  received 
a  horse,  valued  at  one  hundred  dollars,  and  was  also  to  receive 
one  hundred  dollars  in  December,eighteen  hundred  and  thirty- 
four,  and  the  like  sum  in  December,  1835,and  in  December, 
1836;  and  after  B  did  purchase,  A  entered  upon  the  land  and 
made  improvements,  but  made  no  offer  of  payment  until  Janu- 
ary or  February,  1835,  (except  an  offer  of  the  notes  of  a  third 
person,  due  several  years  after  the  agreement  was  made,)  and 
the  contract  as  disclosed  by  the  bill  was  uncertain  and  contra- 
dictory, and  altogether  disproved  by  the  answer  and  proof; — a 
bill  6led  in  Chancery  for  the  object  of  enforcing  a  specific 
performance,  was  dismissed  with  costs:.. but  without  preju- 
dice to  an  action  at  law,  or  suit  in  equity  to  recover  back  mo- 
ney or  property  delivered  upon  the  faith  of  the  agreement t6.  297 

3.  Where  a  parol  contract  for  the  sale  and  purchase  of  lands  is 
made,  upon  the  faith  of  which  the  vendee  takes  possession, 
and  makes  valuable  and  permanent  improvements,  .though 
the  specific  execution  of  the  agreement  may  not  be  enforced 
in  equity,  either  because  the  agreement  is  imperfect,  or  its 
precise  terms  cannot  appear, — Chancery  will  yet  decree  a 
pecuniary  compensation,  equivalent  to  the  improvements 
made  by  the  vendee..  .t6.  297 

4.  But  where  one  applies  for  the  protection  of  equity  in  enforc- 
ing a  specific  execution  of  a  parol  agreement  for  the  sale  of 
lands,  and  the  answer  and  proofs  disprove  the  case  stated  in 
the  bill;  and  it  appears  that  the  party  seeking  the  interposi- 
tion of  Chancery,  has  failed  to  comply  with  the  terms  of  the 
contract,  but  is  in  default,  and  that  the  contract  connot  be  en- 
forced, Chancery  will  not  decree  compensation  for  improve- 
ments. .t6.  297 

PAYMENT. 

1.  A  credit  entered  on  the  back  of  a  bond,  which  is  legible, 
though  shewing  some  evidence  of  an  attempt  to  erase  it,  is 

good  evidence  of  payment  to  its  extent,  until  disproved 

Clark  and  Lindsay  vs  Simmons .  14 


index:.  591 


PLEADINGS. 

1.  Upon  general  demurrer  to  a  declaration  containing  one  good 
count,  and  others  defective — the  platntiS*i9  entitled  to  judg- 
ment, unless  there  be  a  misjoinder  of  actions.  .  C^and/er  vs 
HoUoway.  \1 

2.  A  count  in  a  declaration  for  slander,  averring  that  the  defen- 
dant charged  the  plaintiffin  the  words  following  to  wit:  "You," 
(meaning  the  plaintiff  and  others,)  "are  a  gang  of  murderers: 
you  killed  Taylor,  and  you  know  it;"  held  to  be  sufficiently 
certain;  and  to  entitle  the  plaintiff  to  his  separate  action.  Ab.     17 

3.  Although  a  declaration  in  slander,  for  words  charging  a  felo- 
ny, need  not  aver  that  one  has  been  committed;  yet  where  a 
plaintiOr,  to  render  his  cause  of  action  complete,  avers  that 
one  (whom  he  is  charged  to  have  murdered,)  was  killed, — 

the  manner  of  such  killing  need  not  be  set  out. — {6.  17 

4.  In  an  action  of  slander,  the  principle,  that  where  words,  some 
actionable,  and  others  not,  are  alleged  in  a  count,  it  is  suffi- 
cient to  prove  those  actionable;  applies  to  a  case  iii  which 
the  application  of  some  of  the  actionable  words  is  shown,  and 
that  of  the  others  does  not  appear.  .i6.  17 

5.  The  Common  Law  rule,  that  a  general  verdict  upon  a  de- 
claration in  slander,  of  several  counts,  where  one  is  defective^ 
is  bad,,  .is  abrogated  under  the  statute  of  amendments  of 
1824,  in  all  cases  where  the  declaration  contains  a  substan- 
tial cause  of  action,  and  a  material  issue  is  tried. ..t6.  17 

6.  Entitling  a  declaration  as  of  a  term  subsequent  to  that,  to 
which  the  writ  is  returnable,  is  not,  in  this  State,  a  defect 
available,  in  error... t6.  17 

7.  Matters  of  evidence,  which  can  not  be  replied  as  an  estoppel, 
but  which  must  be  relied  on,  if  at  all,  as  evidence  under  an 
issuey  may  properly  be  admitted  under  a  replication,  taking 
issue  to  the  country,  to  a  plea  which  improperly  concludes 
with  a  verification. — M"^ Broom  et  al.  vs  the  Governor ^  use  Sfc,     90 

8»  A  plea  to  an  action  against  one  for  trespass  in  taking  goods, 
"that  the  goods  were  taken  as  sheriff,  by  virtue  of  nfieirifa" 
eiasy^  estops  the  defendant  afterwards  from  alleging  that  the 
writ  was  not  served  upon  him  by  the  proper  officer..  .Roberts 
vs  Beeson.  164 

9.  In  an  action  for  the  non-delivery  of  goods,  under  an  agree- 
ment, whereby  one  contracts  to  sell  and  deliver,  and  the  oth- 
er to  pay  on  delivery — the  vendee,  in  his  declaration,  must 
aver,  and  on  the  trial,  prove  a  readiness  to  pay,  on  his  part, 
whether  the  vendor  be  ready  at  the  place  to  deliver,  or  not. 
M'OeheeyaHilL  170 

10.  Pleas  filed  in  a  case,  in  short,  by  consent,  must  be  such  as 
contain  substance,  -form  only,  beingfwaived  by  such  mode  of 
pleading . . .  Gayle  vs  Randle .  292 

]  1 .  Aplea  in  debt  in  an  action,  against  a  co-obligor  of  a  bond, 
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(though  in  short  by  consent,)  that  the  holder  was  requested 
to  sue  the  principal  in  time — should  state  that  the  debt  was 
lost  by  the  failure,  or  that  the  notice  was  in  writing. .  .t5.         232 

12.  It  is  not  necessary  that  a  declaration  should  be  entitled  of 
any  particular  term,  or  whether  it  have  a  caption,  or  what 
4hat  caption  be,  so  it  discloses  a  good  cause  of  action..  .Evans 

vs  Bridges .  348 

13.  That  a  declaration  is  entitled  of  a  term,  subsequent  to  that 
at  which  judgment  is  rendered,  is  no  error. -provided  it  ap- 
pears that  the  declaration  was  in  Court  before  judgment  ..t6.  348 

14.  An  amendment  of  a  declaration,  in  a  material  point,  is  not 
allowable,  afler  an  issue  is  submitted  to  a  jury.-.FFa/AnM vs 
Canierberry  415 

15.Thus,  where  a  writ  issued  against  one,  by  the  name  of  "Wat- 
kins,"  and  he  was  declared  against,  by  the  name  of  "  Wat- 
son," it  was  held,  that  after  objection  to  a  note  signed  "Wat- 
kins,"  offered  to  the  jury  under  the  general  issue,  thesuffer- 
\nor  an  amendment  of  the  declaration,  was  error... ifr.  415 

16.  Where  permission  is  given  to  amend  a  declaration,  the  plain- 
tiff has  his  election  either  to  file  a  now  one,  or  to  amend  that 
previously  in  Court. — Kennedy  vs  Dear.  423 

17.  A  declaration,  appearing  in  a  record  which  shows  an  order 
of  amendment  and  judgment,  will  be  presumed  to  have  been 
amended  by  ultcrntion,  though  alleged  to  be  the  original  filed: 
and  in  such  case,  the  defendant  can  not  object,  that  a  new  de- 
claration has  not  been  drawn  out...t6  4£3 

18. A  defendant  may  plead,  de  novo,  to  an  amended  declaration, 
or  rely  upon  a  demurrer  or  plea  to  that  originally  filed. -J6.  423 

19.  The  plea  o^  non-assumpsit,  to  an  action  by  one,  as  admiiwira- 
ior,  admits  the  plaintiff's  right  to  sue  in  that  capacity;  and 
obviates  the  necessity  of  proof  to  that  point— Worsham  vaGoar.  441 

20.  In  trespass  quare  clausumfregitf  et  de  bonis  asportavit,  the  plea 
o(  liberum  ienementum,  only,  not  justifying  the  asportation  of 
the  chattel,  is  sufficient — Herndon  vs  Bartlett.  481 

21. Whether  the  word  "unlawfully,"  would  be  essential  in  a  de- 
claration in  trespass  quare  clausumfregit,  et  de  bonis  asporiO' 
vit,  or  not,  the  words  "with  force  and  arms,"  it  seems,  would 
be  sufficient.. -i6.  481 

22.  The  statement  or  declaration  filed  in  a  case,  commenced  be- 
fore  a  justice  of  the  peace,  and  removed  into  the  Circuit 
Court  by  appeal,  is  not  subject  to  the  technical  rules  of  plead- 
ing.. .Hanks  Sf  Hinson  vs  Patterson.  ^^ 

23.  So,  a  statement  in  such  case,  need  not  be  laid  with  a  venue; 
nor  do  more  than  shew,  in  general  terms,  the  cause  of  action  ^ 
sued  upon,  and  a  breach. ..i6.  '^^^ 

24.  The  rule,  that  if  jthere  be  one  good  count,  coupled  with  oth- 
ers bad,  a  demurrer  to  the  whole  declaration  ivill  be  overrul- 
ed, provided  there  he  not  a  misjoinder  of  actions  ..  prevails 
also,  in  error.. -C^amfcer/ain  vs  Darringion.  ^^^ 
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PRACTICE. 

1.  Where  the  transcript  of  a  record  is  on  file,  though  im- 
perfect as  to  the  attestation  of  the  Clerk,  the  judgment  will 
not  be  afRrmed  on  certificate,  at  the  first  term. — The  practice 

in  such  case,  authorising  a  certiorari.,  ^ Kennedy  vs  Spencer.     272 

2.  The  principle  which  gives  a  right  of  demurrer  to  each  of  se- 
veral counts,  authorises,  also  a  demurrer  to  each  of  several 
assignments  of  breaches  upon  abond. BoUs  et  al.  vs  BHdges^ 
Judge,  6fc.  274 

3.  Omission  to  make  profert  of  a  bond,  can  only  be  reached  by 
special  flemurrer.__t6.  274 

4.  Under  the  rules  of  practice  in  this  State,  the  right  of  a  de- 
fendant to  cruve  oyer,  subsists,  whether  profert  be  made  or 
not.— i6.  "  274 

5.  This  Court  will  not  refuse  to  render  a  judgment  on  certificate, 
where  the  transcript  has  not  been  filed  within  the  three  first 
days  of  the  term,  merely  on  affidavits  that  the  case  is  not 
brought  up  for  delay,  and  that  the  clerk  below,  is  interested, 
ar.d  iias  not  sent  up  the  transcript,  -it  not  appeanng  that  any 
diligence  has  been  used,  to  obtain  the  transcript  from  the 
clerk.-  -Jirrinsilon  vs  Howell.  317 

6.  A  bill  of  revivor,  or  other  bill,  ancillary  to  a  main  cause  be- 
fore a  Court  of  Chancery,  can  not  be  dismissed  by  itself,  un- 
der the  fourth  rule  regulating  Chancery  practice. _.Dra«g/i- 

on  vs  Frenches  admh\  352 

7 .  This  Court  will  not  set  aside  a  judgment  obtained  on  ceriifi- 
cate,  on  motion  to  file  a  complete  transcript  of  the  record  and 
proceedings  in  the  case,  .no  return  being  made  to  a  certiorari 
previously  issued  to  complete  the  record,  and  the  transcript 
sought  to  bo  filed  appearing  to  have  been  certified  from  the 
Court  below,  upon  a  writ  of  error  sued  out  to  a  previous  term 
of  this  Court,  and  not  prosecuted.,  .//acien  and  Everett  vs  the 
United  Staica.  393 

8.  A  writ  of  error,  not  shewing  the  term  to  which  returnable, 
may  be  amended  by  its  teste,  or  the  bond  or  citation..  ^Lyon 
vsMalone.  414 

9.  It  is  good  cause  for  the  dismissal  of  a  writ  of  error,  that  it 
recites  the  names  of  persons  not  parties  to  the  suit,  as  sheVn 

by  the  transcript..  .Roberts  vs  Taylor  et  al.  421 

iO.  And  this,  even  after  appearance  and  joinder  in  error,  .ib.  ';il 
1 1.  A  motion  to  strike  a  cause  from  tne  docket,  on  9ii'j'jo-!ti'  n  \h;\t 
the  transcript  has  been  improperly  filed, — comes  too  late,  af- 
ter the  Court  has^permitted  the  cause  to  be  docketed,  and  a 
judgment  obtained  on  certificate,  to  be  set  aside... Perrt^man 
vs  Burgster.  ,  505 

pnocEss. 

I.   The  mere  acknowledgment  of  f  lie  =;crvicc  of  proccsi  Hy  one, 
1P  75 
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without  proof  of  the  genuineness  of  the  signature,  will  not 
authorise  a  judgment.. .  Welch ^  adm^r  vs  Walker  et  ux.  \'20 

2.  It  seems f  that  where  process  has  gone  into  the  sheriff's  hands, 
and  an  acknowledgment  of  the  service  thereof  appears  on  (he 
back,  it  might  be  regarded  as  the  sheriff's  return. — tfr.  IS'*) 

3.  A  citation  to  an  administrator^  calling  upon  him  to  shew 
cause  why  judgment  und  execution  should  not  be  awarded 
against  him,  for  the  distributive  share  of  one  in  an  estate,. . 
must  set  out  the  previous  proceedings  had  in  the  settleoient 

of  the  estate . — ib .  1?0 

4.  The  want  of  authority  in  one  to  execute  process,  is  no 
ground  of  motion  to  quash;  but  must  be  taken  advantage  of 

by  plea. — Roberts  vs  Beeson.  164 

5.  Service  of  process  upon  one  co-partner  of  a  firm,  cfier  a  dis- 
solution, will  not  authorise  judgment  against  all  the  co-part- 
ners. .I>ttmran  vs  The  Tombeckbee  Bav^,  18? 


PROFERT. 

1.  Omission  to  miflce  profort  of  a  bond,  can  only  be  reached  bj 
special  demurrer. — Bolts  et  al.  vs  Bridges^  Jndge^  S^c.  274 

2.  Under  the  rules  of  practice  in  this  State,  the  right  of  a  de« 
fendant  to  crave  oyer,  subsists,  whether  profert  be  made  or 
not.-.t6.  274 


PROTEST. 

1.  The  protest  upon  a  bill  of  exchange  is  evidence  of  the  facts 
of  a  demand,  &c.,  unless  these  facts  be  put  in.  issue  by  other 

testimony... JIfoore  vs  Clements,  227 

ftEBELLION — AIDING  AND  ABETTING. 

1 .  The  act  of  1812,  upon  the  subject  of  abetting  the  rebellion  of 
slaves,  embraces  four  distinct  descriptions  of  offence : 

First.. For  a  free  person  to  bo  aiding  and  assisting,  or  in 
any  wise  concerned  with,  a  slave  or  slaves,  in  any  actual  re- 
bellion or  conspiracy . 

Secondly.. For  a  free  person  to  be  similarly  concerned  in 
any  meditated  rebellion  or  conspiracy. 

Thirdly.. For  any  free  person,  in  any  manner,  to  advise, 
plot,  or  consult  with  any  slave  or  slaves,  for  the  purpose  of 
encouraging,  exciting,  aiding  or  assisting  any  such  insurrec- 
tion or  rebellion.  * 

Fourthly.  .For  any  free  person,  in  any  manner  to  advise, 
plot,  or  consult  wjth  any  slave  or  slaves,  for  the  purpose  of  en- 
couraging, exciting,  aiding  or  assisting  an  intended  insurrec- 
tion or  rebellion. —  The  State  of  Alabama  ys  McDonald.  44' 

2.  Each  of  the  foregoing  classes  embraces  several  offences — as 
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in  the  first  class,  '^aiding  and  assisting  a  slave  or  slaves,"  &c. 
is  one  offence;  to  be,  ^^in  any  wise  concerned  with  a  slave  or 
slaves,"  &c.  is  another;  and  so  each  category  is  susceptible 
of  sub-division. — ib,  •  449 

3.  To  render  one  guilty  of  the  offence  of  ^'atding  and  asmh'ng," 
&c.  a  slave  or  slaves,  in  a  meditated  rebellion  or  conspiracy, 
it  would  not  be  essential  that  a  rebellion  or  conspiracy  should 
he  first  meditated  by  a  slave: — if  a  free  person  and  a  slave  are 
concerned,  it  is  immaterial,  with  whom  the  scheme  may  have 
originated... t6.  449 

4.  But  to  make  a,  free  person  guilty  of  advuing-,  plotting  or  'con^ 
suiting  with  a  slave  or  slaves,  for  the  purpose  of  encouraging 
any  insurrection  or  rebellion  under  that  act,  there  must  be  proof 

of  an  actual  or  meditated  rebellion,  by  a  slave  or  slaves..  -t6.  449 

5.  Any  words  or  acts  of  a  free  person,  which  manifest  a  design 
to  effect  an  insurrection  or  rebellion,  if  employed  with  a  view 
to  such  result,  would,  it  seems,  be  sufficient  to  authorise  a 
conviction  for  advising,  &c.  an  intended  insurrection,  &c.with- 
out  the  intention  originating  with  a  slave,  or  his  concurrence 

or  assent  being  obtained. — ib,  449 

6.  And  such  intention  need  not  be  shewn  by  direct  and  positive 
proof,  where  inferrible  from  facts  aud  circumstances  in  them- 
selves indicating  it. — 16.  449 

7.  That  advising,  plotting  or  consulting,  for  the  purpose  of  en- 
couraging, exciting,  aiding  or  assisting  an  insurrection  or  re- 
bellion, make  treason  in  other  nations,  which  offence  is  recog- 
nised under  a  peculiar  definition  in  the  constitutions  of  the 
United  States  and  of  Alabama, — does'not  preclude  the  legis- 
lature from  denouncing  these  acts  as  a  distinct  offence,  pun- 
ishable capitally. — ib.  449 

RECORD. 

1 .  Matters  of  evidence,  which  can  not  be  replied  as  an  estoppel, 
but  which  must  be  relied  on,  if  at  all,  as  evidence  under  an 
issucj  may  properly  be  admitted  under  a  replication,  taking 
issue  to  the  country,  to  a  plea  which  improperly  concludes 
with  a  verification . — M^ Broom  et  al.  vs  the  Governor^  use  S^c.     90 

^.  It  seems,  that  in  trespass  to  try  titles,  the  record  of  a  per- 
vious suit  between  the  ancestor  of  the  plaintiff,  and  the  de- 
fendant, for  the  same  premises — might  be  good  evidence  to 
show  notice  to  the  latter  of  a  paramount  title,  in  order  to  6x 
a  period  from  which  the  plaintiff  is  entitled  to  recover  dama- 
ges for  the  occupancy  of  the  premises..  .Kennedy  and  More- 
land  vs  heirs  of  M*  Carlney .  ,141 

3.  To  sustain  a  judgment  of  the  Tombeckbee  !Pank,  rendered 
against  a  debtor  on  motion,  the  record  must  show,  that  the 
certificate  of  the  President  of  the  Bank,  that  the   debt  was 
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the  property  thereof,  was  produced Duncan  vs  The  Tom- 

beckbee  Bank.  181 

4.  Proceedings  cnmmenced  before  justices  of  the  peace,  on  for- 
cible entry  and  detainer.,  when  removed  into  an  appellate 
Court  must  be  tried  upon  the  record^  without  a  declaration  or 
jury — Mdridge  vs  Higktower,  418 


REMITTER. 

}.  A  is  in  possession  of  slaves,  in  which  be  has  a  life  estate.  . 
the  reversion  to  B  . .  B  dying,  C,  his  widow,  and  another, 
jointly  take  administration  of  his  estate;  and  C,  after  the 
death  of  her  co-administrator,  intermarries  with  D.  A  and 
C  possess  themselves  of  the  estate  of  B;  and  afterwards,  A 
dies,  and  J)  takes  administration  on  his  estate,  jointly  with 
another  who  afterwards  dies,  leaving  D  sole  administrator. 
D  and  C,  being  husband  and  wife,  take  possession  of  the 
slaves  in  whom  A  had  a  life-estate,  and  B  the  reversion.  On 
a  bill  filed  by  B's  distributees  it  was  holden, 

First.  .That  the  possession  of  (he  slaves  should  be  consid- 
ered as  held  under  the  administration  of  B's  estate;  and  that 
admitting  D  and  C  to  have  taken  possession  of  them,  as  part 
pf  the  estate  of  A,  yet  in  equity,  they  would  be  held  to  be  re- 
mitted to  the  title  of  B;  and  that  they  were  accountable  to  the 
distributees  of  B,  and  could  not  allege  a  tortious  conversion, 
to  evade  the  distribution. 

Secondly.  .That  as  A,  in  his  lifetime,  had  possessed  himself 
of  a  part  of  the  estate  of  B,  and  was  accountable,  in  his  life- 
time, to. the  administrators  of  B,  for  the  same;  and  the  two 
/administrations  after  the  death  of  A,  being  vested  in  the  same 
person,  the  latter  would  be  held  in  equity,  to  have  retained 
out  of  the  estete  of  A,  what  was  due  to  the  estate  of  B,  and 
was  accountable,  in  equity,  to  the  distributees  of  B,  on  the 
ground,  that  there  was  no  remedy  at  law,  as  long  as  the  ad- 
ministrations of  A's  and  B's  estates  were  joined  in  the  same 
person;  and  that  as  the  same  person  had  possession  of  both 
estates,  he  would  be  presumed  to  have  retained,  out  of  A's 
estate,  what  was  due  to  the  estate  of  B,  whether  it  existed  as 
a  debt,  or  unliquidated  damages. 

Thirdly.  .That  while  the  equities  of  the  bill  might  be  enforc- 
ed against  D,  administrator  in  right  of  his  wife,  C,  of  B's.es- 
tate.  .yet  it  did  not  follow  that  D,  as  the  administrator  of  A, 
was  released,  or  that  there  was  no  equity  against  him:  but  as 
the  bill  sought  to  establish  the  liability  of  the  estate  of  A,  and 
not  alone  to  call  on  A's  administrator,  as  a  trustee,  to  distri- 
bute the  effects,  it  was  necessary  to  make  A's  administrator  a 
party. 

Fourthly — That  the  bill  being  filed  to  effect  distribution  of 
P^s  estate,  and  no  liability  being  sought  to  be  enforced  against 
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it,  there  was  no  necessity  to  make  the  administrator  dt  bonis 
non,  of  B's  estate  a  party..  ^Draugkon  vs  Frenches  adm^r.         352 


RENT. 

1.  In  an  action  hy  a  firm,  for  use  and  occupation  of  a  house, — 
evidence  that  the  house  was  sold  to  one  of  the  firm,  but  wheth- 
er on  account  of  the  firm  or  not,  was  not  known  by  the  wit- 
ness, but  that  the  vendee  had  his  account  with  the  firm  cred- 
ited with  the  amount  of  the  purchase  money,  and  that  the  de- 
fendant rented  the  house  of  that  member  of  the  firm, — held 
not  incompetent  testimony  to  go  before  the  jury  .-ITanifcs  fy  Hin- 
son  vs  Patterson,  509 

2.  One  sued  for  the  rent  of  a  house  which  he  has  occupied,  can 
not  dispute  the  title  of  his  lessor,  without  shewing  eviction  or 
disturbance... ti&.  509 


RETAINER. 

1 .  A  is  in  the  posessio  n  of  slaves  in  which  he  has  a  life-estate — 
the  reversion  to  B.  .B  dying,  C,  his  widow,  and  another, 
jointly  take  administration  of  his  estate;  and  C,  after  the  death 
of  her  co-administrator,  intermarries  with  D.  A  and  C  pos- 
sess themselves  of  the  estate  of  B;  and  afterwards  A  dies,  and 
J)  takes  administration  on  his  estate  jointly  with  another, 
who  aflerwards  dies,  leaving  D  sole  administrator.  D  and 
C  being  husband  and  wife,  take  possession  of  the  slaves, 
in  whom  A  had  a  life  estate  and  B  the  reversion.  On  a  bill 
^led  by  B's  distributees,  it  was  holden, 

First.  .That  the  possession  of  the  slaves  should  be  consider- 
ed as  held  under  the  administration  of  B's  estate;  and  that  ad- 
mitting D  and  C  to  have  taken  possession  of  them,  as  part  of 
the  estate  of  A,  yet  in  equity,  they  would  be  held  to  be  re- 
mitted to  the  title  of  B;  and  that  they  were  accountable  to 
the  cKstributees  of  B,  and  could  not  allege  a  tortious  conver- 
sion, to  evade  the  distribution. 

Secondly- -Th^t  as  A,  in  his  life-time,  had  possessed  him- 
self of  a  part  of  the  estate  of  B,  and  was  accountable,  in  his  life 
time  to  the  administrators  of  B,  for  the  same:  and  the  two  ad- 
ministrations after  the  death  of  A,  being  vested  in  the  same 
person,  the  latter  would  be  held,  in  equity,  to  have  retained 
out  of  the  estate  of  A,  what  was  due  to  the  estate  of  B,  and 
was  accountable  in  equity,  to  the  distributees  of  B,  on  the 
ground,  that  there  was  no  remedy  at  law,  as  long  as  the  ad- 
ministrations of  A's  and  B's  estates  were  joined  in  the  same 
person;  and  that  as  the  same  person  had  possession  of  both 
estates^  he  would  be  presumed  to  have  retained  out  of  A's 
estate,  what  was  due  to  the  estate  of  B,  whether  it  existed  as 
fiL  debt,  or  unliquidated  damages. 
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Thirdly-Tliat  while  the  equities  of  (he  bill  might  be  enforced 
against  D,  administrator,  in  right  of  his  wife,  C,  of  B's  estate 
..yet,  it  did  not  follow, that  D,as  the  administrator  of  A,  was 
released,  or  that  there  was  no  equity  against  him:  but  as  the 
bill  sought  to  establish  the  liability  of  the  estate  of  A,  and  not 
alone  to  call  on  A's  administrator,  as  a  trustee,  to  distribnte 
the  effects,  it  was  necessary  to  make  A's  administrator  a  party. 

Fourthly- -That  the  bill  being  filed  to  effect  distribution  of 
B's  estate,  and  no  liability  being  sought  to  be  enforced  agaiast 
it,  there  was  no  necessity  to  make  the  admininstrator  de  bonis 
notiy  of  B's  estate,  a  party.. .  Draughon  vs  Frenches  adm^r,         352 

REVENUE  AND  ROADS,  AND  COMMISSIONERS  OF. 

1.  No  appeal  or  writ  of  error  lies  to  the  Circuit  Court,  from  a 
decision  of  the  Court  of  commissioners  of  revenue  and  roads, 

on  the  establishment  of  a  ferry..  .Ricks  vs  Hall,  178 

2.  Where  an  act  of  the  Legislature  repealed  a  power,  previous^ 
\y  given  to  a  Judge  of  the  County  Court,  and  Commissioners 
of  Roads  and  Revenue,  to  establish  a  poor  house, — and  re- 
quired a  sale  by  them  of  all  property  purchased  with  that  view 
— it  was  held — 

First.  .That  the  judge  and  commissioners  were  alone  an- 
thorised  to  maintain  dn  action^  against  a  purchaser  of  such 
property. 

Second — That  the  County  treasurer  could  maintain  no  ac- 
tion against  the  purchaser  of  the  property  sold,  on  the  order 
of  the  Court  to  collect  the  proceeds  of  the  same..  .Harhinvs 
Stewart.  370 


SALE. 

1.  Where  two  sales  of  property  are  made  by  one,  while  a  minor, 
and  the  lasl  sale  is  ratified  by  him,  a(\er  he  comes  of  age; — a 
subsequent  ratification  ot  the  first  sale  is  void..  -Derrick  et  at, 

vs  Kennedy.  41 

2.  A  trustee  employed  or  appointed  to  sell  an  estate,  can  not, 
either  directly  or  indirectly,  effect  a  purchase  of  the  property 
sold,  for  himself. —  Saltmarsh  vs  Beene,  28^ 

3.  Thus,  where  one,  being  appointed  a  commissioner  by  the  Or- 
phans' Court,  to  sell  real  estate,  entered  into  an  agreement 
with  another,  whereby  the  estate  should  be  purchased  by  the 
latter,  and  aflerwards  divided,— on  refusal  of  the  buyer  to 
convfey,  Chancery  refused  to  enforce  the  agreement ib.         233 

4.  Chancery  will  not  lend  its  aid  to  enforce  the  specific  perform- 
ance of  parol  contracts  for  the  sale  of  lands,  where  the  proof 
of  the  terms  of  the  agreement  is  uncertain  and  contradictory; 
or  where  the  agreement  proved,  docs  not  correspond  with  the 
allegations  of  ihe  bill.. .  Goodwin  vs  Lyon.  "297 
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5.  Time  may  become  an  essential  ingredient  in  the  perform- 
ance of  a  contract,  for  the  sale  of  lands,  so  far  as  its  specific 
enforcement  in  a  Court  of  Equity  is  concerned.,  .ib.  297 

6.  Where  it  appears  that  a  party  seeking  to  compel  a  spe- 
cific performance  of  a  parol  agreement,  for  the  sale  of  lands, 
has  failed  to  execute  bis  part  of  the  contract,  at  the  day,  with- 
out excuse  on  his  own  part,  or  the  assent  of  the  other  party, 

to  the  delay.  Chancery  will  not  relievo  him..  Ab.  297 

7.  Thus,  where  A,  in  December,  1833,  made  a  parol  agree- 
ment with  B,  for  the  purchase  of  lands,  which  B  was  to  pur- 
chase of  an  Indian  reservee,  under  which  contract  B  received 
a  horse,  valued  at  one  hundred  dollars,  and  was  also  to  receive 
one  hundred  dollars  in  December, eighteen  hundred  and  thirty- 
four,  and  the  like  sum  in  December,  1835, and  in  December, 
1836;  and  after  B  did  purchase,  A  entered  upon  the  land  and 
made  improvements,  but  made  no  offer  of  payment  until  Janu- 
ary or  February,  1835,  (except  an  offer  of  the  notes  of  a  third 
person,  due  several  years  after  the  agreement  was  made,)  and 
the  contract  as  disclosed  by  the  bill  was  uncertain  and  contra- 
dictory, and  altogether  disproved  by  the  answer  and  proof; — a 
bill  filed  in  Chancery  for  the  object  of  enforcing  a  specific 
performance,  was  dismissed  with  costs:.. but  without  preju- 
dice to  an  action  at  law,  or  suit  in  equity  to  recover  back  mo- 
ney or  property  delivered  upon  the  faith  of  the  agreement..  Ab.  297 

8.  Where  a  parol  contract  for  the  sale  and  purchase  of  lands  is 
made,  upon  the  faith  of  which  the  vendee  takes  possession, 
and  makes  valuable  and  permanent  improvements,  .though 
the  specific  execution  of  the  agreement  may  not  be  enforced 
in  equity,  either  because  the  agreement  is  imperfect,  or  its 
precise  terms  cannot  appear, — Chancery  will  yet  decree  a  , 
pecuniary  compensation,  equivalent  to  the  improvements 
made  by  the  vendee..  Ah,  297 

9.  But  where  one  applies  for  the  protection  of  equity  in  enforc- 
ing a  specific  execution  of  a  parol  agreement  for  the  sale  of 
lands,  and  the  answer  and  proofs  disprove  the  case  stated  in 
the  bill;  aird  it  appears  that  the  party  seeking  the  interposi- 
tion of  Chancery,  has  failed  to  comply  with  the  terms  of  the 
contract,  but  is  in  default,  and  that  the  contract  connot  be  en* 
forced,  Chancery  wilt  not  decree  con)pensation  for  improve- 
ments, .ib,  297 

10.  A  sale  made  by  a  trustee,  under  a  trust  deed  to  pay  debts, 
would  not  be  void,  because  the  advertisement  of  the  sale 
omitted  to  specify  the  amount  of  the  debt  for  which  the  pro- 
perty was  sold. .  -  Wiswall  vs  Ross  fy  Earle,  321 


SCIRE  FACIAS. 

1.  It  is  not  essential,  in  a  proceeding  by  scire  facias  against  bail, 
to  set  out  the  afiidavit  or  order  for  bail.-  -  Glidden  vs  Leonard.   194 
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2.  In  a  proceeding  by  scire  facias  against  bail,  it  is  not  necessa- 
ry to  show  the  issuance  of  a  ca.  sa.  to  a  County  to  which  a 
defendant  may  have  removed  after  arrest..  -Kennedy  vs  Spen- 
cer .  428 

3.  Under  the  statute  of  this  State,  it  is  only  essential,  in  order 
to  sustain  scire  facias  against  bail,  that  a  ca.  sa.  should  be  re- 
turned non  est  inventusy  when  sued  out  to  the  County  in  which 

the  defendant  is  arrested.- .16.  428 

4.  Scire  facias  against  bail  should  disclose  the  cause  of  action, 
with  the  certainty  requisite  in  a  declaration..  .i6.  428 

5.  So,  a  scire  facias,  not  setting  out  the  bail  bond,  with  sufficient 
certainty^  held  defective. -.t6.  428 


SHERIFF. 

1.  The  record  of  a  judgment  rendered  upon  proceedings  by  sci. 
fa.  against  sureties  upon  a  writ  of  error  bond,  taken  upon  the 

removal  to  the  Supreme  Court  of  a  particular  cause;  in 
which  cause  it  was  determined  that  a  payment  made  to  one, 
as  a  deputy  sheriff,  by  a  defendant  to  the  judgment,  was  a 
satisfaction  of  the  same  —  hcjd  to  be  conclusive,  in  a  suit 
brought  by  the  plaintiff  in  such  judgment  against  the  sureties 
of  the  sheriff  on  his  official  bond,  to  recover  the  amount  so 
paid  to  his  deputy, — it  appearing  that  notice  was  given  to  the 
defendants;  and  that  the  sherii9*^s  representative  appeared 
and  defended  the  suit  in  error:  also  that  the  deputy  was  one 
of  the  defendants  in  the  suit  by  sci.fa.^  .J^P  Broom  et  aL  vs  the 
Governor^  use,  S^c.  90 

2.  In  an  action  by  a  plaintiff  in  a  judgment  to  recover  of  a  sher- 
iff's sureties,  money  received  thereon^  by  the  sheriff's  depu- 
ty,— notice  tathe  sheriff's  administrator,  that  in  the  event  of 
a  pending  suit  being  determined  against  the  plaintiff  in  the 
judgment,  the  estate  of  the  sheriff  would  be  held  liable,  held 
sufficient,  without  the  production  of  the  receipts  signed  by  the 
deputy,,  .the  sheriff,  under  such  notice,  appearing  and  defend- 
ing the  suit..  .i6.  90 

3.  An  action  upon  the  case  lies  against  a  sheriff  for  the  escape 
of  a  defendant,  under  proceedings  for  an  unlawful  detainer, — 
notwithstanding  the  penalty  given  by  statute  against  a  sheriflT 

by  the  act  of  1805. — Sawyer  vs  Ballew.  116 

4.  A  plea  to  an  action  against  one  for  trespass  in  taking  goods, 
"that  the  goods  were  taken  as  sheriff,  by  virtue  of  a,  fieiri  fa- 
cia^,"  estops  the  defendant  afterwards  from  alleging  that  the 
writ  was  not  served  upon  him  by  the  proper  officer Roberts 

vs  Beeson.  164 

5.  The  selling  by  a  sheriff  under  execution,  of  more  of  the  goods 
of  a  defendant,  than  are  sufficient  to  satisfy  the  process,.  . 
will  render  him  liable,. (to  the  extent  of  the  additional  goods 
sold;)  to  the  action  of  trespass ib,  164 
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SLANDER. 

1.  A  count  in  a  declaration  for  slander,  averring  that  (he  defen- 
dant charged  the  plaintifTin  the  words  following  to  wit:  "You," 
(ineanii)g  tho  plaintiff  and  others,)  **are  a  gang  of  murderers: 
you  killed  Taylor,  and  you  know  it;"  held  to  be  sufficiently 
certain;  and  to  entitle  the  plaintifi*  to  his  separate  action.. 
Chandler  vs  Uolloway,  li 

2.  Although  a  declaration  in  slander,  for  words  charging  a  fclo- 
n;',  need  not  aver  that  one  has  been  committed;  yet  where  a 
plaintiff,  to  render  his  cause  of  action  complete,  avera  that 
one  (whom  he  is  charged  to  have  murdered,)  was  killed, — 

the  manner  of  such  killing  need  not  be  set  out. — 16.  17 

3.  In  an  action  of  slander,  the  principle,  that  where  words,  some 
actionable,  and  others  not,  are  alleged  in  a  count,  it  is  suffi-" 
cicnt  to  prove  those   actionable;   applies  to  a  case  in  t^hich 
the  application  of  some  of  the  actionable  words  is  shown,  and 
that  of  the  others  does  not  appear. -t6.  17 

4.  The  Conimon  Law  rule,  that  a  general  verdict  upon  a  de- 
claration in  slander,  of  several  counts,  where  one  is  defective, 
is  bad, ..is  abrogated,  under  the  statute  of  amendments  of 
1824,  in  all  cases  where  the  declaration  contains  a  substan- 
tial cause  of  action,  and  a  material  issue  id  tried..  _t6.  17 

5.  The  action  of  slander  is  maintainable  separately,  by  one,  on 
a  charge  that  "they,"  (meaning  the  plaintiff  and  his  family,) 

"  killed  Taylor.",  .t'6.  17 

6.  In  the  action  of  slander,  a  verdict  upon  the  issue  o^notguilty'^ 
that  "  the  jury  find  the  issue,  for  the  plaintiff,"  &c.,  is  auffi-^ 
cient. — ib.  17 


SLAVES. 

1.  In  an  indictment  against  a  slave  for  a  capital  offence,  some 
part  of  the  proceedings  must  contain  the  name  of  the  owner; 
and  such  ownership  is  an  essential  matter,  necessary  to  be 
proved  and  found  by  the  jury..  .Flora^  a  stave  vs  the  Slate.       HI 

2.  The  strict  rule  now  recognised,  in  relation  to  the  responsibili- 
ity  of  carriers  of  goods,  does  not  apply  to  a  conveyance  of 
slaves. —  Williams  and  Hitchcock  vs  Taylor.  234 

3.  The  owner  of  a  steam-boat,  who  employs  a  slave  thereon,  is 
only  liable  to  the  owner  of  the  slave,  in  the  event  of  his  being 
killed,  for  gross  negligence..  .16.  234 

4.  Where  the  owner  of  a  slave,  who  hires  him  upon  a  steam- 
boat, at  the  time,  clearly  knows  of  defects  existing  in  such 
boat, — he  assumes  the  risk  of  such  accidents  and  injuries  as 
may  occur  therefrom.. -t6.  234 

5.  Trustees,  authorised  to  receive  the  profits  of  a  steam-boat, 
on  which  a  slave  is  hired,  are  not  liable  for  injuries  to  °uch 

IP  76 
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slave,  while  on  such  boat,— it  not  appearing  that  they  had 
a  right  to  the  possession  of  the  boat  at  the  time  of  the  injury. 

6.  Nor  will  the  acts  of  one  trustee,  without  proof  that  they  were 
authorised  by  the  other,  6z  the  liability  of  both  in  such  a  case. 
..t6.  234 

7.  An  indictment  under  the  statute  of  this  State,  for  steal- 
ing slaves,  omitting  an  allegation,  that  ihey  toere  stolen  out  ofy 

or  from  the  poasesgion  of  the  mcuter  or  overseer^  .held  bad 

The  State  vs  Brovm.  410 

8.  The  act  of  1812,  upon  the  subject  of  abetting  the  rebellion  of 
slaves,  embraces  four  distinct  descriptions  of  offence: 

First.. For  a  free  person  to  bo  aiding  and  assisting,  or  in 
any  wise  concerned  with,  a  slave  or  slaves,  in  any  actual  re- 
bellion or  conspiracy . 

Secondly.. For  a  free  person  to  be  similarly  concerned  in 
any  meditated  rebellion  or  conspiracy. 

Thirdly.. For  any  free  person,  in  any  manner,  to  advise, 
plot,  or  consult  with  any  slave  or  slaves,  for  the  purpose  of 
encouraging,  exciting,  aiding  or  assisting  any  such  insurrec* 
tion  or  rebellion. 

Fourthly.  .For  any  free  person,  in  any  manner  to  advise, 
plot,  or  consult  with  any  slave  or  slaves,  for  the  purpose  of  en- 
couraging, exciting,  aiding  or  assisting  an  intended  insurrec- 
tion or  rebellion. —  The  Stale  ofJtlabama,  va  McDonald,  449 

9.  £ach  of  the  foregoing  classes  embraces  several  offences — as 
in  the  first  class,  ''aiding  and  assisting  a  slave  or  slaves,'^  &c. 
is  one  offence;  to  be,  ^'in  any  wise  concerned  with  a  slave  or 
slaves,"  &c.  is  another;  and  so  each  category  is  susceptible 

of  sub-division. — ib,  449 

10.  To  render  one  guilty  of  the  offence  of  atdtng  and  assMh'ng'," 
&c.  a  slave  or  slaves,  in  a  meditated  rebellion  or  conspiracy, 
it  would  not  be  essential  that  a  rebellion  or  conspiracy  should 
he  first  meditated  by  a  slave: — if  a  free  person  and  a  slave  are 
concerned ,  it  is  immaterial,  with  whom  the  scheme  may  have 
originated. .  Ab .  449 

1 1  .But  to  make  ufree  person  guilty  of  advising,  plotting  or  con- 
sulting with  a  slave  or  slaves,  for  the  purpose  of  encouraging* 
any  insurrection  or  rebellion  under  that  act,  there  must  be  proof 
of  an  actual  or  meditated  rebellion,  by  a  slave  or  slaves.,  .ib.   449 

Ifi.  Any  words  or  acts  of  a  free  person,  which  manifest  a  design 
to  effect  an  insurrection  or  rebellion,  if  employed  with  a  view 
to  such  result,  would,  it  seems,  be  sufficient  to  authorise  a 
conviction  for  advising,  &c.  an  intended  insurrection,  &c. with- 
out the  intention  originating  with  a  slave,  or  his  concurrence 
or  assent  being  obtained  .—-ti.  449 

13.  And  such  intention  need  not  be  shewn  by  direct  and  positive 
proof,  where  inferriblo  from  facts  aud  circumstances  in  them- 
selves indicating  it.— ii.  449 
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SPECIFIC  PERFORMANCE. 

1.  Chancery  will  not  lend  its  aid  to  enforce  the  specific  perform- 
ance of  parol  contracts  for  the  sale  of  lands,  where  the  proof 
of  the  terms  of  the  agreement  is  uncertain  and  contradictory; 
or  where  the  agreement  proved,  does  not  correspond  with  the 

allegations  of  the  hi\\,~ ^ Goodwin vsLnjon.  297 

2.  Time  may  become  an  essential  ingredient  in  the  perform- 
ance of  a  contract,  for  the  sale  of  lands,  so  far  as  its  specific 
enforcement  in  a  Court  of  Equity  is  concerned..  Ab.  297 

3.  Where  it  appears  that  a  party  seeking  to  compel  a  spe- 
cific performance  of  a  parol  agreement,  for  the  sale  of  lands, 
has  failed  to  execute  his  part  of  the  contract,  at  the  day,  with- 
out excuse  on  his  own  part,  or  the  assent  of  the  other  party, 

to  the  delay.  Chancery  will  not  relieve  him..  .i£.  297 

4.  Thus,  where  A,  in  December,  1833,  made  a  parol  agree- 
ment with  B,  for  the  purchase  of  lands,  which  B  was  to  pur- 
chase of  an  Indian  reservee,  under  which  contract  B  received 
a  horse,  valued  at  one  hundred  dollars,  and  was  also  to  receive 
one  hundred  dollars  in  December,  eighteen  hundred  and  thirty- 
four,  and  the  like  sum  in  December,  1835, and  in  December, 
1836;  and  afler  B  did  purchase,  A  entered  upon  the  land  and 
made  improvements,  but  made  no  ofiler  of  payment  until  Janu- 
ary or  February,  1835,  (except  an  offer  of  the  notes  of  a  third 
person,  due  several  years  after  the  agreement  was  made,)  and  - 
the  contract  as  disclosed  by  the  bill  was  uncertain  and  contra- 
dictory, and  altogether  disproved  by  the  answer  and  proof;— a 
bill  filed  in  Chancery  for  the  object  of  enforcing  a  specific 
performance,  was  dismissed  with  costs:.. but  without  preju- 
dice to  an  action  at  law,  or  suit  in  equity  to  recover  back  mo- 
ney or  property  delivered  upon  the  faith  of  the  agreement..  .t6.  297 

5.  Where  a  parol  contract  for  the  sale  and  purchase  of  lands  is 
made,  upon  the  faith  of  which  the  vendee  takes  possession, 
and  makes  valuable  and  permanent  improvements,  .though 
the  specific  execution  of  the  agreement  may  not  be  enforced 
in  equity,  either  because  the  agreement  is  imperfect,  or  its 
precise  terms  cannot  appear, — Chancery  will  yet  decree  a 
pecuniary  compensation,  equivalent  to  the  improvements 
made  by  the  vendee..  -t6.  297 

6.  But  where  one  applies  for  the  protection  of  equity  in  enforc- 
ing a  specific  execution  of  a  parol  agreement  for  the  sale  of 
lands,  and  the  answer  and  proofs  disprove  the  case  stated  in 
the  bill;  and  it  appears  that  the  party  seeking  the  interposi- 
tion of  Chancery,  has  failed  to  comply  with  the  terras  of  the 
contract,  but  is  in  default,  and  that  the  contract  connot  be  en- 
forced. Chancery  will  not  decree  compensation  for  improve- 
ments. Ab.  297 

7.  Where,  on  a  contract  for  the  sale  and  purchase  of  an  estate, 
either  party  has  performed  a  valuable  part  of  his  agreement. 
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and  is  in  no  default  for  performance  of  the  residue, — he  is  cn- 
titjed,  in  equity  to  a  specific  execution  of  the  other  part  of 
the  contract. — Hays  et  al.  vs  Hallet  aL  374 

8.  Equity  will  decree  a  specific  execution  of  a  contract,  in  fa- 
vor of  one  performing  a  valuable  part  of  his  agreement,  and 
who  is  in  no  defuult, — wherever  it  is  impossible  to  place  him 

in  statu  quo, — ib  314 

9.  Where  the  specific  execution  of  an  agreement  respecting 
lands,  will  bo  decreed  in  equity  between  the  contracting  par- 
ties,— it  will  also  be  decreed  between  all  claiming  under  them 
in  priority  of  estate,  or  representation,  or  title — no  control- 
ling equities  interposing. -.i6.  374 

10.  In  a  case  where  A  made  an  agreement  for  the  sale  of  lands, 
with  B  and  C,  and  took  the  notes  of  the  latter,  with  D  and  £ 
as  sureties;  and  A  gave  his  bond,  conditioned  to  make  ti- 
tles to  the  lands  when  the  notes  were  paid,  and  immediately 
afterwards  B  and  C  assigned  the  bond  to  D  and  £,  to  indem- 
nify them  for  becoming  sureties:  and  subsequently,  A  dying, 
and  D  and  E  being  in  possession  of  the  lands,  and  D,  exer- 
cising a  control  over  them,  paid  the  last  note  due,  after  suit, 
and  took  from  A's  representative  and  heirs,  a  bond,  conditioned 
for  the  executing  of  a  title  to  D,  within  a  specified  time,  and  on 
the  expiration  of  this  time,  brought  his  action  upon  the  bond; 
On  a  bill  filed  by  A's  representative  and  heirs,  it  was  held — 

First — That  the  administrator  under  the  facts  was  entitled 
to  a  specific  execution  of  the  contract  of  his  intestate,  and 
that  the  heirs  of  A  might  well  become  parties  to  the  suit,  as 
complainants. 

Secondly — That  the  bond  executed  by  the  representative 
and  the  heirs,  was  without  consideration  and  void. 

Thirdly — That  the  complainants,  in  applying  to  Chancery 
for  a  specific  execution  of  the  agreement  of  their  intestate, 
had  a  right  also  to  make  the  matter  of  their  bond  a  part  of  the 
case:  and  that  in  decreeing  a  specific  execution,  Chancery 
could  decree  also  a  cancellation  of  the  bond. 

Fourthly— -That  it  was  a  just  excuse  for  the  delay  of  the  ad- 
ministrator to  file  his  bill  sooner  than  he  did,  that  the  party 
holding  the  bond  of  his  intestate,  might  have  applied  to  the 
Orphans'  Court,  and  there  have  perfected  a  title. 

Fifthly — That  the  assignment  of  the  bond  of  the  intestate, 
by  the  vendees,  to  their  sureties,  created  an  equitable  mort- 
gage of  the  lands,  in  favor  of  (he  latter,  which  might  be  fore- 
closed. 

Sixthly — That  in  a  case  of  this  character,  it  was  essential 
to  make  all  the  heirs  of  the  vendor,  and  of  the  assignee  of  the 
vendees,  parties  to  the  cause  before  a  decree  could  be  render- 
ed; but  that  all  the  amendments  for  this  purpose,  could  be 
made  on  remanding  the  case  to  the  Court  belew,  on  a  man- 
date from  this  Court. — ib.  374 
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]  1.  Where  a  vendee  of  lands  takes  a  bond,  conditioned  for  titio 
at  a  future  day,  he  may  after  breach  of  the  condition,  elect  to 
proceed  at  law  for  damages,  or  apply  to  equity  for  a  specific 
execution. — Haynes  vs  Farley  ex'r,  and  Bell,  528 

12.  But  where  one  elects  in  such  case,  to  proceed  at  law,  equity 
will  not  interpose,  and  compel  the  vendee  to  accept  a  convey- 
ance,— the  vendor  shewing  no  excuse,  by  proof,  for  the  failure 

to  comply  with  his  contract,  anterior  to  the  breach  of  it. — ib     528 

13.  And  it  seems  the  retention  of  possession,  by  the  vendee,  af- 
after  action  brought  for  a  breach  of  the  bond,  would  not 
amount  to  a  part  performance  of  the  contract,  so  as  to  pre- 
clude an  action  at  law  for  damages... t6.  528 


STATUTE. 

1 .  Where  a  statute  adopts  a  common  law  offence,  all  the  com- 
mon law  requirements,  in  defining  the  offence,  should  be  fol- 
lowed in  the  indictment..  .  Tlie  State  of  Alabama  vs  Absence.     397 

2.  But  when  a  statute  describes  an  net  as  a  crime  or  misde- 
meanor of  particular  grade,  the  indictment  need  not  state  the 
legal  conclusion,  that  suoh  act  amounts  to  such  crime  or  mis- 
demeanor.— ib,  397 

3.  Thus,  in  an  indictment  for  mayhem,  it  is  not  essential  to  charge 

the  offence  to  have  been  committed /e/o/iious/i/ — ib,  397 

4.  Indictments  framed  on  statutes,  must  conform  strictly  to  the 
words  of  the  enactment.. -5/a^e  vs  Brown.  410 

5.  Thus  an  indictment  under  the  statute  of  this  State,  for  steal- 
ing slaves,  omitting  an  allegation,  that  they  were  stolen  oulof^ 

or  from  the  possession  of  the  master  or  overseer — held  bad. — 16.  410 

SURETY. 

1.  Chancery  will  not  lend  its  aid  to  enforce  the  payment  of 
debts  due  from  an  estate,  out  of  such  portion  thereof  as  has 
regularly  passed  into  the  hands  of  heirs  and  distributees, 
where  the  representative  has  committed  a  devastavit,  until  the 
ordinary  legal  remedies  have  been  employed,  unsuccessfully, 
against  the  representative  and  his  sureties..  .Pyke  vs  Searcy.    52 

2.  An  agreement  by  one,  holding  claims  against  an  estate,  on 
account  of  the  debt  of  a  firm,  (the  survivor  of  which  is  the 
administrator).. to  arbitrate  the  claim;  which  is  done,  and  the 
award  made  the  judgment  of  the  Court,  whereby  day  is  given 
the  survivor,  will  operate  a  discharge  of  the  administration 
sureties,  and  of  the  distributees,  from  all  original  liability  of 
the  intestate,  in  respect  to  the  claim. ..t6.  52 

3.  The  record  of  a  judgment  rendered  upon  proceedings  by  sci, 
fa.  against  sureties  upon  a  writ  of  errof  bond,  taken  upon  the 
removal  to  the  Supreme  Court  of  a  particular  cause;  in 
which  cause  it  was  determined  that  a  payment  made  to  one, 
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as  a  deputy  sheriff,  by  a  defendant  to  the  judgment,  waa  a 
satisfaction  of  the  same — held  to  be  conclusive,  in  a  suit 
brought  by  the  plaintiff  in  such  judgment  against  the  sureties 
of  the  sheriff  on  his  official  bond,  to  recover  the  amount  so 
paid  to  his  deputy, — it  appearing  that  notice  was  given  to  the 
defendants;  and  that  the  sheriff^s  representative  appeared 
•  and  defended  the  suit  in  error:  also  that  the  deputy  was  one 
of  the  defendants  in  the  suit  by  sci.fa,^  .M^Broom  eial.  vs  the 
Governor^  use,  S^c.  90 

4.  In  an  action  by  a  plaintiff  in  a  judgment  to  recover  of  a  sher- 
iff's sureties,  money  received  thereon,  by  the  sheriff's  depu- 
ty,— notice  to  the  sheriff's  administrator,  that  in  the  event  of 
a  pending  suit  being  determined  against  the  plaintiff  in  the 
judgment,  the  estate  of  the  sheriff  would  be  held  liable,  held 
sufficient,  without  the  production  of  the  receipts  signed  by  the 
deputy,,  -the  sheriff,  under  such  notice,  appearing  and  defend- 
ing the  suit..  Ab.  90 

5.  A  contract  for  the  loan  of  money,  upon  which  a  note  and 
surety  is  taken,  and  which,  by  the  terms  of  the  note,  is  to  be 
repaid  in  another  State,  (not  containing  any  agreement  as  to 
the  particular  rate  of  interest  to  be  charged,)  which,  after  ma- 
turity, and  the  insolvency  and  death  of  the  borrower,  is  ex- 
tended by  his  sureties  upon  a  new  contract,  under  which  a 
higher  rate  of  interest  is  charged  upon  the  note,  afler  its  ma- 
turity, than  is  authorised  by  the  laws  of  the  State,  where  the 
note  is  payable — is  usurious. — Ely  vs  M^ Clung.  128 

6.  Where  a  surety,  after  the  execution  of  a  deed  of  trust,  ex- 
ecuted for  his  benefit  while  surety, — discharges  the  liability 
he  has  secured,  to  an  amount  equal  to  the  price  given  for  the 
trust  property,  on  a  sale  made  to  him  under  the  trust  deed, — 
such  discharge  of  the  security  is  adequate  consideration  for 

the  purchase. — Bank  of  Alabama  ys  M"*  Dade,  252 

7.  One  who  is  a  party,  provided  for  in  a  deed  of  trust,  is  not  a 
competent  witness,  to  sustain  the  deed,  and  a  sale  made  un- 
der it,  by  the  trustee. — ib.  252 


SURVIVOR. 

1 .  Where  a  suit  is  commenced  against  two,  upon  a  pro- 
missory note,  and  one  of  the  defendants  dies,  the  action 
should  be  prosecuted  against  the  survivor.— 6ray/e  and  Heus- 

iisy  adm^rs  vs  *8gee.  507 

2.  In  such  case,  it  is  error  to  revive  the  suit  against  the  repre- 
sentatives of  the  deceased  party,  and  to  proceed  to  judgment 
against  them. — ib,  507 

3.  Where  suit  is  thus  commenced  against  two,  and  upon  the 
death  of  one  it  is  prosecuted  against  his  representatives, 
without  noticing  the  survivor— a  discontinuance  as  against  the 
latter,  ensues..  Ab,  507 
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TENANT  IN  COMMON. 

1.  While  one  tenant  in  common  may  not  maintain  an  action  at 
law,  against  u  co-tenant  for  the  taking  of  a  chattel,  unleSs 
destroyed  or  so  changed  that  possession  can  not  he  regained— 
yet  one  tenent  is  not  at  liberty  to  invade  the  close  of  another, 
and  take  into  his  possession  a  chattel  owned  by  them  jointly, 
though  the  one  might  have  its  exclusive  enjoyment,  and  re- 
fuse a  participation  to  the  other.. -i/emdon  vs  Barlletl,  481 

2,  So,  in  trespass  for  breaking  the  close  of  plaintiffi  and  taking 
a  chattel  therefrom,  it  is  no  justification  or  plea,  that  the  de- 
fendant was  tenant,  in  common  with  plaintifl'',  of  the  chattel; 
that  the  plaintiff  had  appropriated  it  to  his  exclusive  use,  and 
excluded  the  defendant  from  the  use  thereof;  and  that  being 
such  tenant  in  common,  defendant  broke  the  close  and  took 
the  chattels,  as  he  lawfully  might — doing  as  little  injury  as 
possible..  .«5.  481 


TITLE. 

1.  Where  one,  having  no  title  to  real  estate,  conveys  it,  with 
warranty  of  title,  a  title  acquired  after  the  grant  will  pass 
to,  and  vest  instantly  in  the  grantee..  .Kennedy  and  Moreland 

vs  heira  of  Jtf '  Cartney .  141 

2.  It  seems,  that  in  trespass  to  try  titles,  the  record  of  a  pre- 
vious suit  between  the  ancestor  of  the  plaintiff  and  the  defen- 
dant, for  the  same  premises,  might  be  good  evidence  to  show 
notice  to  the  latter  of  a  paramount  title,  in  order  to  fix  a  peri- 
od from  which  the  plaintiff  is  entitled  to  recover  damages  for 
the  occupancy   of'the  premises. — ib.  141 

3.  One  sued  for  the  rent  of  a  house  which  be  has  occupied,  can- 
not dispute  the  title  of  his  lessor,  without  shewing  eviction  or 

d istu rbance. . .  Hahka  vs  Hinaon  if  Patterson .  509 


TITLE  BOND. 

1.  Chancery  will  not  relieve  a  vendee  of  real  estate,  by  enjoin- 
ing the  collection  of  notes  given  for  the  purchase  money,  on 
the  allegation,  (without  proof,)  that  the  vendor  has  no  title, 
and  has  absconded,  where  it  appears  that  the  vendee  took  a 
bond  for  titles,  conditioned  for  their  execution  on  the  payment 
of  the  first  instalment.,  which  instalment  had  not  been  paid, 
nor  offer  made  to  do  so,  or  the  same  excused;,  .and  where  the 
vendee  had  suffered  judgment  against  him  on  one  of  the 
notes,  without  defending  the  same... 2>iMa  and  Gorman  vs 
Bibb.  84 

2.  Where  a  vendee  of  lands  takes  a  bond,  conditioned  for  title 
at  a  future  day,  he  may,  af^er  breach  of  the  condition,  elect  to 
proceed  at  law  for  damages,  or  apply  to  equity  for  a  specific 
execution.— ffaifnea  vs  Farley ^  ex^or  and  Bdl,  528 
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3.  But,  where  one  elects,  in  such  case,  to  proceed  nt  Iaw,equitj 
will  not  interpose,  and  compel  the  vendee  to  accept  a  convey- 
ance— the  vendor  shewing  no  excuse,  by  proof,  for  the  failure 

to  comply  with  his  contract,  antcnior  to  ihe  breach  of  it._  -i6.  528 

4.  And,  it  seems,  the  retention  of  possession,"  by  the  vendee,  af- 
ter action  brought  for  a  breach  of  the  bond,  would  not  amount 
to  a  part  performance  of  the  contract,  so  as  to  preclude  an 
action  at  law  for  damages..  _i6.  528 


TREATY,  CHEROKEE. 

1.  The  reservation  of  lands  to  the  Cherokee  Indians,  under  the 
8th  article  of  the  treaty  of  1817,  enures,  as  a  life-estate  to  the 
reservee,  only  upon  compliance  with  the  condition  of  continu- 
ance thereon,  as  stipulated;  and  this  failing,  the  fee  simple  in 
the  land  reserved,  reverts  immedialely  to  the  United  States. 
Kennedy  and  Moreland  vs  heirs  of  JW  Carlney .  141 

2.  This  condition  of  continuance  upon  the  reservation,  during 
the  life-time  of  the  reservee,  is  one  annexed  to  the  life-estate; 
and  upon  the  breach  of  it,  the  expectant  estate  of  the  reser- 
vee's  wife  and  children  is  at  once  destroyed ih.  141 

3.  That  a  reservee  has  complied  with  the  requisites  of  the  trea- 
ty, in  making  his  selection,  registering  his  name,  &c.  may  be 
proved  by  the  deposition,  regularly  taken,  of  the  Cherokee 
agent ih,  141 

4.  A  reservee  of  lands,  under  this  treaty,  can  not  make  any  dis- 
position by  lease,  stipulating  a  continuance  beyond  the  peri- 
od of  a  removal  from  the  land,  or  the  extent  of  his  life — 16.     141 

5.  Though  it  seems  a  lease  might  be  effected  of  a  por/ton  of  the 
land,  lor  a  time  not  beyond  these  periods,  if  possession  is  re- 
tained of  the  residue. — ih.  141 

6.  The  act  of  Congress  of  the  29th  May,  1830,  which  relin- 
quished to  Conaleskee,  a  Cherokee  Indian,  and  his  heirs,  all 
the  right  of  reversion  of  the  United  Slates,  in  and  to  a  certain 
tract  of  land,  contemplated,  an  immediate  sale  of  the  same 
by  him;  and  not  a  mere  possession,  for  the  benefit  of  a  previ- 
ous purchaser. — ih,  141 

TRESPASS  FOR  TAKING  GOODS. 

1.  A  plea  to  an  action  against  one  for  trespass  in  taking  goods, 
"that  the  goods  were  taken  as  sheriff,  by  virtue  oC  h  Jieiri  fa^ 
ciasy^^  estops  the  defendant  afterwards  from  alleging  that  the 
writ  was  not  served  upon  him  by  the  proper  oC^cgt.^  1  Roberts 

vs  Beeson,  1 64 

2.  The  want  of  authority  in  one  to  execute  process,  is  no 
ground  of  motion  to  quash;  but  must  be  taken  advantage  of 

by  plea. — ib,  164 


INDEX.  609 


TRESPASS  TO  TRY  TITLES. 

I.  It  seems,  that  in  trespass  to  try  titles,  the  record  of  a  per- 
vious suit  between  the  ancestor  of  the  plaintiff,  and  the  de- 
fendant, for  the  same  premises — might  be  good  evidence  to 
show  notice  to  the  latter  of  a  paramount  title,  in  order  to  fix 
a  period  from  which  the  plaintiff  is  entitled  to  recover  dama- 
ges for  the  occupancy  of  the  premises Kennedy  and  More- 
land  vs  heirs  of  M*  Carlney .  141 


TRESPASS  aUARE  CLAUSUM  FREGIT  ET  DE  lONIS  ASPORTAVIT. 

1.  While  one  tenant  in  common  may  not  maintain  an  action  at 
law,  against  ti  co-tenant  for  the  taking  of  a  chattel,  unless 
destroyed  or  so  changed  that  possession  can  not  be  regained— 
yet  one  tenent  is  not  at  liberty  to  invade  ihe  close  of  another, 
and  take  into  his  possession  a  chattel  owned  by  them  jointly, 
though  the  one  might  have  its  exclusive  enjoyment,  and  re- 
fuse a  participation  to  the  other.,  -Herndon  vs  Barileft.  48 f 

2.  So,  in  trespass  for  breaking  tho  close  of  plaintiff,  and  taking 
a  chattel  therefrom,  it  is  no  justification  or  plea,  that  the  de- 
fendant was  tenant,  in  common  with  plaintiff,  of  the  chattel; 
that  the  plaintiff  had  appropriated  it  to  his  exclusive  use,  and 
excluded  the  defendant  from  the  use  thereof;  and  that  being 
such  tenant  in  common,  defendant  broke  the  close  and  took 
the  chattel,  as  he  lawfully  might — doing  as  little  injury  as 
possible.. -i5.  481 

3.  In  trespass  quare  clatisumfrcglt,  el  de  bonis  asportavit,  the  plea 
o^ liberum  tenemeniumy  only,  not  justifying  the  asportation  of 
the  chattel,  is  sufficient. .  .i6.  481 

4.  Whether  the  word  '^unlawfully,"  would  be  essential  in  a  de- 
claration in  trespass  quare  clausumfregity  et  de  bonis  asporta- 
vit^  or  not,  the  words  'S'ith  force  and  arms,"  it  seems,  would 

be  sufficient..  .i6.  48 1 


TREASON. 

1.  That  advising,  pFolting  or  consulting,  for  tho  purpose  of  en- 
couraging, exciting,  aiding  or  assisting  an  insurrection  or  re- 
bellion, make  treason  in  other  nations,  which  ofience  is  recog- 
nised under  a  peculiar  definition  in  the  constitutions  of  the 
United  States  and  of  Alabama, — does  not  preclude  the  legis- 
lature from  denouncing  these  acts  as  a  distinct  offence,  pun- 
ishable capitally.— 5/a/c  vs  McDonald.  449 


TREASURER,  COUNTY. 

2,  Where  an  act  of  the  Legislature  repealed  a  power,  previous- 
ly given  to  a  Judge  of  the  County  Court,  and  Commissioners 

4P  77 


M 
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of  Roads  and  Revenue,  to  establish  a  poor  house, — and  re- 
quired a  sale  by  them  of  all  property  purchased  with  that  view 
— it  was  held — 

First- -That  the  judge  and  commissioners  were  alone  au- 
thorised to  maintain  an  action  against  a  purchaser  of  such 
property. 

Second — That  the  County  treasurer  could  maintain  no  ac- 
tion against  the  purchaser  of  the  properly  sold,  on  the  order 
of  the  Court  to  collect  the  proceeds  of  the  sixme.^  .Harbin  ys 
Stewart,  3*0 


TRUSTEE. 

1.  Trustees,  authorised  to  receive  the  profits  of  a  steam-boat, 
on  which  a  slave  is  hirod,  are  not  liable  for  injuries  to  such 
slave,  while  on  such  boat, — it  not  appearing  that  they  had 
a  right  to  the  possession  of  the  boat  at  the  time  of  the  injury. 
Williams  and  Hitchcock  vs  Taylor.  234 

2.  Nor  will  the  acts  of  one  trustee,  without  proof  that  they  were 
authorised  by  the  other,  fix  the  liability  of  both  in  such  a  case. 

.  .t6.  234 

3.  A  trustee  employed  or  appointed  to  sell  an  estate,  can  not, 
either  directly  or  indirectly,  effect  a  purchase  of  the  property 
sold  for  himself..  .Saltmash  vs  Beene,  283 

4.  Where  one,  being  appointed  a  commissioner  by  the  Orphans' 
Court  to  sell  real  estate,  entered  into  an  agreement  with  ano- 
ther, whereby  the  estate  should  be  purchased  by  the  latter, 
and  afterwards  divided,,  .on  refusal  oC  the  buyer  to  convey ^ 
Chancery  refused  to  enforce  the  agreement.  .i6.  283 


USURY. 

1.  Usury  is  complete  where  a  direct  loan  of  money  is  made,  and 
more  than  the  legal  rate  of  interest  is  secured  for  the  forbear- 
ance of  payment. — Ely  vs  M^ Clung.  128 

2.  Whatever  form,  shape  or  disguise,  a  contract  for  the  loan 
of  money  assumes,  when  the  capital  is  to  be  returned,  at  all 
events, — a  profit  made,  or  loss  imposed,  upon  the  necessities 
of  the  borrower,  (over  and  above  the  legal  rate  of  interest,) 
will  constitute  usury. — 16.  128 

3.  To  mUke  a  contract  for  the  loan  of  money  usurious,  there 
roust  exist  the  intention,  knowingly  to  commit  usury.i6.  128 

4.  The  intent  of  parties  to  commit  usury,  where  the  contract  is 
not  upon  its  face  usurious,  is  to  be  collected  from  the  circum- 
stances of  the  case,  the  situation  and  object  of  the  parties, 
at  the  time  of  the  loan;  the  character  of,  and  use  to  be  naade 
of  the  funds  loaned,  or  article  transferred;  and  the  time,  man- 
ner and  place  of  re-payment. — ib.  128 

5.  A  contract  for  the  loan  of  money,  upon  which  a  note  and 
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surety  is.  taken,  and  which,  by  the  terms  of  the  note,  is  to  be 
repaid  in  another  SlatCy  (not  containing  any  agreement  as  to 
the  particular  rate  of  interest  to  be  charged,)  which,  aHer  ma- 
turity, and  the  insolvency  and  death  of  the  borrower,  is  ex- 
tended by  his  sureties  upon  a  new  contract,  under  which  a 
higher  rate  of  interest  is  charged  upon  the  note,  afler  its  ma- 
turity, than  is  authorised  by  the  laws  of  the  State,  where  the 
note  is  payable — is  usurious.,  .ib,  128 

VENDEE  AND  VENDOR. 

1.  Chancery  will  not  relieve  a  vendee  of  real  estate,  by  enjoin- 
ing the  collection  of  notes  given  for  the  purchase  money,  on 
the  allegation,  (without  proof,)  that  the  vendor  has  no  title, 
and  has  absconded,  where  it  appears  that  the  vendee  took  a 
bond  for  titles,  conditioned  for  their  execution  on  the  payment 
of  the  first  instalment.,  which  instalment  had  not  been  paid, 
nor  ofier  made  to  do  so,  or  the  same  excused;,  .and  whero  the 
vendee  had  suffered  judgment  against  him  on  one  of  the 
notes,  without  defending  the  same,.. X#ei0is  and  Gorman  vs 
Bibb.  84 

2.  In  an  action  for  the  non-delivery  of  corn  and  fodder,  upon  an 
agreemant  to  deliver,  unavoidable  accidents  only  exceptedy — it 
is  no  excuse,  that  the  vendor  did  not,  in  consequence  of  un- 
usual drouth  during  the  cropping  season,  raise  sufficient  to 
supply  the  quantity  agreed  to  be  delivered. — M^Gehee  vs 
Hill/  170 

3. Where,  upon  an  entire  contract  to  deliver  corn  and  fodder,  the 
vendor  delivers  part  thereof,  the  vendee  is  not  bound  to  re- 
ceive such  part,  where  there  is  an  understanding  that  the  yen- 
dor  will  not  deliver  the  balance. — ib.  170 

4.  Whether  the  vendee,  has  a  right,  from  the  circumstances,  to 
understand  that  the  vendor  will  not  deliver  the  whole,  under 
his  contract,  is  in  such  case,  a  fact  proper  for  the  determina- 
tion of  the  jury. — ib,  170 

5.  In  order  to  discharge  a  defendant  from  liability,  for  a  non-de- 
livery under  such  contract,  on  the  ground,  that  the  plaintiff 
refused  to  receive  a  part  of  the  goods  agreed  to  be  delivered, 
the  jury  should  be  satisfied  that  the  defendant  intended  to 
comply  fully  with  the  agreement  to  deliver  the  whole. — ib,      170 

6.  In  an  action  for  the  non-delivery  of  goods,  under  an  agree- 
ment, whereby  one  contracts  to  sell  and  deliver,  and  the  oth- 
er to  pay  on  delivery,  .the  vendee,  in  his  declaration,  must 
aver,  and  on  the  trial,  prove^  a  readiness  to  pay  on  his  part, 
whether  the  vendor  be  ready  at  the  place  to  deliver,  or  not.t^J  170 

7.  That  a  credit  which  a  vendee  might  obtain  by  the  delivery 
of  the  goods,  in  such  case,  together  with  his  other  means, 
would  enable  him  to  raise  the  money  to  pay  for  them,  is  not 
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sufficient  for  a  jury  to  consider  as  proof  of  a  readiness  on  the 
part  of  the  vendee,  to  comply  with  his  part  of  the  contract-t&.  170 

B.  That  property  remains  with  a  vendor  for  a  period  (not  unrea- 
sonable,) after  a  sale — does  uoi  per  se,  avoid  the  sale_.the 
possession  appearing  bona  fide. — Bank  ofJUahama  vs  M*Dade.  252 

9.  Where  a  vendee  of  lands  takes  a  bond,  conditioned  for  title 
at  a  future  day,  he  may,  after  breach  of  the  condition,  elect  to 
proceed  at  law  for  damages,  or  apply  to  equity  for  a  specific 
execution. — Haynes  vs  Farley ^  ex^or  and  Bell.  528 

lO.But,  where  one  elects,  in  sucii  case,  to  proceed  at  law, equity 
will  not  interpose,  and  compel  the  vendee  to  accept  a  convey- 
ance— the  vendor  shewing  no  excuse,  by  proof,  for  the  failure 
to  comply  with  his  contract,  anterior  to  the  breach  of  it.,  -ib.   52S 

11.  And,  it  seems,  the  retention  of  possession,  by  the  vendee,  af- 
ter action  brought  for  a  breach  of  the  bond,  would  not  amount 
to  a  part  performance  of  the  contract,  so  as  to  preclude  an 
action  at  law  for  damages..  Ab.  528 


VENUE. 

1 .  Ad  indictment  against  one  for  permitting  gaming  to  be  car- 
ried  on  in  his  house,  which  states  the  offence  to  have  been 

committed  at ,  in  the  County  of  T.  (describing  the 

county,)  is  a  sufficiently  certain  description  of  the  place  where 
the  offence  is  committed,  to  sustain  the  indictment..  .Cor^  vs 
the  State.  "*-  IBS 

VERDICT. 

1.  The  Gonimon  Law  rule,  that  a  general  verdict  upon  a  de- 
claration in  slander,  of  several  counts,  where  one  is  defective, 
is  bad,- .is  abrogated  under  the  statute  of  amendments  of 
1824,  in  all  cases  where  the  declaration  contains  a  substan- 
tial cause  of  action,  and  a  material  issue  is  tried..  .Chatidler 

vs  Holloway.  J7 

2.  In  the  action  of  slander,  a  verdict  upon  the  isBue  of  not  guilty — 
that  "  the  jury  find  the  issue,  for  the  plaintiff,"  &c.,  is  suffi- 
cient.— 16.  17 

3.  Where  a  verdict  of  guilty  is  rendeVed  in  a  criminal  case,  and 
the  Court  adjourns  without  giving  judgment  thereon, ..a  dif- 
ferent judge  presiding  at  a  different  term,  has  power  to  ren- 
der that  judgment,  which  the  first  Court  should  have  given. 
Charles,  a  slave,  vs  The  State.  107 

4.  Where  two  or  more  are  sued  as  partners,  a  verdict  may  be 
found  against  such  as  appear  to  be  so,  and  in  favor  of  those 
not. — Johnson  vs  Chreen.  127 

6.  It  is  not  available  in  error  upon  a  judgment  rendered  against 
one  for  keeping  a  gaming  house,  that  the  jury  assessed  in 
their  verdict  a  less  fine  than  is  prescribed  by  the  act. —  Cotfy 
fs  the  State.  186 
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6.  This  Court  will  not  aid  a  defective  special  verdict,  by  refer- 
ence to  extrinsic  facts  which  appear  upon  the  record. — Lee 

vs  CampbeWs  Heirs.  198 

7.  A  special  verdict  should  disclose  all  material  facts  upon  which 
it  is  founded,  and  which  mav  be  essential  to  authorise  the  en- 
try  of  judgment  thereon:  and  one  not  showing  intelligibly,  the 
facts  upon  which  the  right  of  a  plaintiff,  or  of  a  defendant,  to 
recover,  is  founded,  can  not  be  aided  by  intendment,  and  thus 
become  the  subject  of  a  judgment. — ib.  198 


WITNESS. 

1.  One  whose  property  has  been  levied  on  in  attachment,  is  a 
competent  witness  to  show  a  sale  of  the  same  property  to  a 
vendee  previous  to  the  levy.  lit  not  appearing  that  a  sale  of 
the  property  has  been  made,  a'* '  *he  proceeds  applied  to  the 
satisfaction  of  a  final  judgmen  '^inst  the  defendant  in  the 
attachment.-  -Holman  vs  Anieli      al.  63 

2.  It  is  not  sufficient  merely  to  c  tct  to  the  competency  of  a 
witness  introduced  on  a  trial  in  t  der  to  render  his  admission 
available  in  error,  .exception  in  snch  case,  should  be  taken  to 
the  opinion  of  the  Court  overruling  the  objection.. -JBanA:  o/* 
Alabama  vs  MWade .  252 

3.  One  who  is  a  party,  provided  for  in  a  deed  of  trust,  is  not  a 
competent  witness,  to  sustain  the  deed^  and  a  sale  made  un- 
der it,  by  the  trustee. — ib,  252 

4.  The  declarations  of  one,  who  is  a  competent  witness^  can  not 

be  deposed  to  by  another  witness. — ib.  252 

5.  A  deed  of  lands  not  attested  by  witnesses,  but  acknowledged 
and  certified  according  to  the  provisions  of  the  act  of  1803,  is 
as  valid  as  if  executed*  before  witnesses. —  TVxswall  ys  Ross 
andEarle.  321 


WRIT. 

1.  That  judgment  is  rendered  upon  motion  to' quash  the  xority 
when  the  proper  judgment  would  be,  upon  non-suit,,  .is  no  et' 

Tor .-  -Darwin J  Sfc,  vs  Rail  Road  Company,  160 

2.  A  plea  to  an  action  against  one  for  trespass  in  taking  goods, 
"that  the  goods  were  taken  as  sheriff,  by  virtue  of  njieirifa- 
ciaSy^^  estops  the  defendant  afterwards  from  alleging  that  the 
writ  was  not  served  upon  him  by  the  proper  officer..  .Roberts 

ys  Beeson.  164 
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